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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
GARY W. WOODS, et al.,
Plaintiffs, Civil Action 2:13-cv-621
V. Judge James L. Graham
Magistrate Judge Elizabeth P. Deavers

FACILITYSOURCE, LLC., etal.,

Defendants.

OPINION AND ORDER

Plaintiffs, Gary W. Woods and Nicolas [Eorenzo, bring this action alleging that
Defendants violated their rights under Titld ¥f the Civil Rights Act of 1964, 42 U.S.C. §
2000e et seq(“Title VII") and under state law by payirthem less than other similarly-situated
employees. This matter is before the Courtctmsideration of Platiffs’ Motion to Compel
Discovery (ECF No. 44), Defendants’ Memorandun Opposition (ECF No. 45), and Plaintiffs’
Reply (ECF No. 47). For the reasdhat follow, Plaintiffs’ Motion iSGRANTED IN PART
AND DENIED IN PART.

l.

The Court set forth the factual backgroundhié case and the pasiediscovery dispute
in its May 5, 2014 and July 1, 2014 Orders. (BGF5. 32 and 43.) For ease of reference, the
Court incorporates the same background hedenalhset out only those facts necessary to
dispose of the instant motion.

This discovery dispute arose as a restithe Defendants’ amended Answer. During
discovery, Defendants learned tRaintiff Woods may have misremented his status as a high-

school graduate in his employmeplication. As a result, Bendants sought the Court’s leave
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to amend their Answer to add several affitn@defenses and a counterclaim of fraudulent
inducement. In their counterclaim, Defendants describe their injury as follows:

FacilitySource suffered injury proximely caused by Plaintiff Woods’ fraudulent

behavior in that it empled Plaintiff Woods, despitthe fact that he was not

qualified for such employment, for over seven years and paid him during that time
commensurate with someone who had,aaminimum, graduated from high
school.
(Am. Answer 1 42, ECF No. 33.) Defendants sesscission of the empyment contract as a
remedy. The Court granted Defendants’ Moto®mend on May 5, 2014 and gave the parties
sixty-days to conduct discovery redd to the new counterclaim.

The parties disagree over théeat and permissible scopetbfs limited discovery. This
matter came before the Court for a telephorscalrery conference on July 1, 2014. (ECF No.
43.) During that conference, the Court conctutteat the discovery Platiff requested was not
relevant to the Defendantsdenterclaim. The Court noted, however, that Plaintiffs’ position
might be better stated in a motion to compelaliscy. As a result, Plaintiffs timely filed the
instant Motion.

In their Motion to Compel, Plaintiffs asseraithithe information they seek is relevant to
determine whether Defendants suffered an injury sesult of hiring Plaintiff Woods. They seek
to discover the financial perfimance of Plaintiff Woods’ accounts in order to determine whether
his employment benefitted Defendants. Plaintiffs also seek applications for employment and the
gualifications of the applicants and employeasdior positions held by Plaintiff Woods.
Plaintiffs assert that thisfiormation is relevant becausestfCounterclaim specifically alleges
that Woods was not qualified for such employmentand [FacilitySource] paid him during that

time commensurate with someone who had, atrénmaiim, graduated from high school.” (Pls.’

Mot. 13, ECF No. 44.) Plaintiffs further asisthat Defendants didot provide documents
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responsive to a specific request, despite ihdication that responsive documents would be
produced to the extent they existeln the alternative, Plaifiit request an extension of the
discovery deadline as to Defendsintew affirmative defenses. They also ask the Court to deem
admitted Defendants’ answers to the Requestddmissions because Defendants purportedly
provided those responsese day late.

In their Memorandum in Opposition, Defendaassert that Plairfts are conflating the
concepts of injury and damages. Defendants maittiat their injury stems from the fact that
they were “tricked into emplogg someone who was not eligilite such employment.” (Mem.
in Opp. 2, ECF No. 45.) They contend that thveywld not have hired Defendant Woods if they
had known that he did not graduate from high schadlthat he was terminated from a prior job
for misrepresenting the same informtion. Defendamtber assert that they have been injured by
“having to expend the resourdesinvestigate and defend against Woods’ allegations that he
deserved to be paid more as an Account Manag#t.) Defendants also provide Plaintiff
Woods’ online application, which indicates tha jbb called for a candidate with an education
level of “High School or equivalent.” (ECF N#5-1.) Defendants oppose any extension in the
discovery timeline, noting thatétfacts related to the counterclaim and affirmative defense of
fraudulent inducement are the same. Finally, Déd@ts maintain that they timely provided their
responses to PlaintifffRequests for Admissions.

In their Reply, Plaintiffs maintain that the disery at issue is relemaito show the injury
element of Defendants’ fraudulent inducememirderclaim. They indicate that Defendants
“have failed to provide any conclusive authotitat a mere employmerelationship can be

enough tger seprove ‘injury.” (Reply 1, ECF No. 47.Plaintiffs counter that Defendants are



the ones conflating the issues of injury and damad@nally, Plaintiffsseek discovery into the
information Defendants reviewelliring their inquiry imo Plaintiffs’ Requests for Admission.
Il.

Plaintiffs have moved the Court for arder compelling Defendants to respond to their
discovery requests. Federal Rule of Civil Rxdure 37 permits a party to file a motion for an
order compelling discovery if another party fadsrespond to discovery requests, provided that
the motion to compel includes a certification ttie movant has, in good faith, conferred or
attempted to confer with the party failing to resd to the requests. Fed. R. Civ. P. 37(a)(1).
The Court is satisfied that this prerequisit@tmotion to compel has been met in this case.
(Trolinger Aff. 1 3, ECF No. 44-1.)

Rule 37 of the Federal Rules of Civil Prdaee allows for a motioto compel discovery
responses when a party fails to answer &riogatory submitted under Rule 33 or fails to
produce documents as requested pursuant toFul€&ed. R. Civ. P. 37(a)(3)(B)(iv). Rule 37
(a)(4) provides that “an evasive or incomplete ldsare, answer, or response must be treated as a
failure to disclose, answer, or pgmd.” Fed. R. Civ. P. 37(a)(4).

Determining the scope of discoverywithin this Gurt’s discretion.Bush v. Dictaphone
Corp., 161 F.3d 363, 367 (6th Cir. 1998). As the Uthitates Court of Appeals for the Sixth
Circuit has recognized, “[tlhe gpe of discovery under the FedeRalles of Civil Procedure is
traditionally quite broad."Lewis v. ACB Bus. Serv., Ind¢35 F.3d 389, 402 (6th Cir. 1998). In
particular, discovery is more liberal than the trial setting, as Rule abgiws any “line of
interrogation [that] is r@sonably calculated to lead to the discovery of admissible evidelite.”
(quotingMellon v. Cooper-Jarrett, Inc424 F.2d 499, 501 (6th Cir. 1970)). In other terms, the

Court construes discovery under Rule 26 “broadlgncompass any matter that bears on, or that
4



reasonably could lead to other matteat could bear on, any issue tigbr may be in the case.”
Oppenheimer Fund, Ing. Sanders437 U.S. 340, 351 (1978). ¢onsidering the scope of
discovery, the Court may balance Plaintiffs’ “rigbtdiscovery with the @ed to prevent ‘fishing
expeditions.” Conti v. Am. Axle & Mfg., Inc326 F. App’x 900, 907 (6th Cir. 2009) (quoting
Bush 161 F.3d at 367).

.

As set forth above, Plaintiff seeks anl@r compelling Defendant to respond to its
discovery requests. SpecifibglPlaintiffs seek a Court der (1) compelling Defendants to
produce the documents requesaed (2) deeming all matters within Plaintiffs’ Requests for
Admissions admitted. In the alternative, if the Court does not deem all matters admitted,
Plaintiffs ask the Court to order Defendants Sraitd Wagner to provide answers and to order
Defendants to provide the documents reviewldn doing its inquiry irorder to respond to
Plaintiffs’ Requests for Admissiorfinally, Plaintiffs seek aextension of the discovery
deadline. The Court will considerawaof Plaintiffs’ requests in turn.

As a preliminary matter, “[ijn order to proweaud in the inducement, a plaintiff must
prove that the defendant madkrewing, material misrepresentai with the intent of inducing
the plaintiff's reliance, and th#te plaintiff relied upon that misregsentation to her detriment.”
ABM Farms, Inc. v. Wood81 Ohio St.3d 498, 502 (1998) (citiBger v. Griffith 61 Ohio St. 2d
119, 123 (1980)). “Ohio Courts hagensistently held that the same elements must be proven to
establish fraud or fraud in the inducemen¥tge. Elec. Registration Sys., Inc. v. Mos§10
Ohio 2886, 2010 WL 2541245, at *7 (Ohio Ct. App. June 24, 2@&@)also Nat'l| City Bank v.
Slink & Taylor, LLG 2003 Ohio 6693, 2003 WL 22931355, at(thio Ct. App. Dec. 12, 2003)

(noting that a claim for fraud ithe inducement “requires proof of virtually the same elements as
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those of fraud”)Potter Fur & Roots, Inc. v. Potter Group Worldwide, |2006-Ohio-4172, at
*5 (“The elements of fraud and fraud in the indueainare essentially the same.”). Thus, to set
forth a claim of fraudulent inducement in Ohiqarty must demonstrate the following elements:

[S]et forth sufficient facts demonstrating @ representation of fact, (2) which is

material to the transactiat hand, (3) made falsely, wikmowledge of its falsity,

or with utter disregard and recklessness, as to whether it is true or false, (4) with

the intent of misleadingnather into relyingupon it, (5) justifable reliance upon

the representation, (6) andesulting injury proximately caused by the reliance.

Nat’l City Bank 2003 WL 22931355 at *4 (citinBurr v. Bd. of Cty. Commrs. of Stark Ct83
Ohio St.3d 69, | 2 of syllabus (1986)).

Each of the parties’ discovery disputesteeround the injury element. Both parties
indicate that the other monflating the concepts of injurypwd damages. Injury and damages are
“not legal equivalents and are theredqudged under different standardsAhderson v. Wade
33 F. App’x 750, 756 (6th Cir. 2002) (quotifgull Anderson v. JulaiJennings Wade, JiNo.
94-111, slip op. at 10-11 (E.D. Ky. June 14, 2000))considering théjury element in a
fraudulent inducement claim, Ohio courts lookhe economic and non-economic benefits of the
contract. Farris Disposal, Inc. 2005-Ohio-6737, 2005 WL 3483580,*at(Ohio Ct. App. Dec.
21, 2005) (concluding that appelleauld not establisthe injury element of a fraudulent
inducement claim where he received an ecaodrenefit from the contract and was not
inconvenienced in other non-economic ways).

A. Requests for Production of Documents
1. Financial Information
The Court concludes that Plaintiffs are eatitled to discovery into the financial

performance of Plaintiff Woods’ accountdhis issue has been convoluted because, in

discussing their counterclaim, Defendants repeateddy to Plaintiff Wbods as “not qualified”
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for his position. $ee, e.gAm. Answer § 42, ECF No. 33 and Mem. in Opp. 2, ECF No. 45.)
Plaintiffs assert that this opens the door 8zadvery into Plaintiff Woods’ ability to perform his
job responsibilities after he was hired. Defendardsinterclaim, however, relates to the fact that
they would not have hired Plaifh Woods and paid him at hislsay level if he had honestly
completed his application. Defendants do not altegePlaintiff Woods wa deficient in his job
duties. Instead, they maintain that he was never qualified, by virtus application, to have
been hired in the first place. Discovery intaiRtiff Woods’ work performance is, therefore, not
relevant to Defendastcounterclaim.See, e.g., Whittle v. Proctor & Gampho. 1:06-cv-744,
2008 WL 2746014, at *7 (S.D. Ohio July 11, 200®) claim of fraudulent inducement addresses
only conduct that occurs during the negotiation cbatract for the purposa inducing the other
party to enter into the contradt does not address the conductthccurs aftethe inception of
the contract.”)MedChoice Fin., LLC v. ADS Alliance Data Sys.,,IBZ5 F.Supp. 2d 665,
671(S.D. Ohio 2012) (“It is well settled . . . tHeudulent inducement implicates a general duty
to avoid wrongful conduct that induces a partgmtera contract.” (emphasis added)). Because
Defendants nowhere allege irethcounterclaim thalaintiff Woods actuajl performed his job
duties inadequately, discovery irtee performance of his accountsi@ relevant to Defendants’
alleged injury, even under the wide scope afdfal Rule of Civil Procedure 26(b)(1).

2. Applications and Qualifications for Employment

The Court concludes that the documents requested in Plaintiffs’ Request for
Production of Documents numbers 5, 6, ande/ratevant to Defendants’ counterclaim
but nevertheless overbroad. The disguRequests for Prodimn and Defendants’

responses are as follows:



5) Produce any and all correspondence, documents, electronic files,
spreadsheets, or databases containinticapipns for the position Plaintiff Woods
was initially hired into at FalitySource from 2005 to present.

RESPONSE: Objection, this Request is re#sonably calculated to lead to the
discovery of admissible ewdice relative to Defendantsbunterclaim. Without
waiving said objection, any documents telg to other employment applications
for the position known to contain false information will be produced.

6) Produce any and all correspondence, documents, electronic files,
spreadsheets, or databases contaimipglications for may and all position[s]
Plaintiff Woods heldat FacilitySource fron2005 to present.

RESPONSE: Objection, this Request is re@sonably calculated to lead to the

discovery of admissible ewetice relative to Defendantsbunterclaim. Without

waiving said objection, any documents tiglg to other employment applications

for the position known to contain false information will be produced.

7) Produce any and all correspondence, documents, electronic files,

spreadsheets, or databases containiagythalifications, inelding but not limited

to extent of education, of those hirbmt any and all positions Plaintiff Woods

held at FacilitySource from 2005 to present.

RESPONSE: Objection, this Request is re@sonably calculated to lead to the

discovery of admissible ewetice relative to Defendantsbunterclaim. Without

waiving said objection, any documetmba pertaining to the educational
requirements for the position Plaintiff Myds applied for in 2005 was previously
produced.

(Requests for Prod. of Docs5{6, and 7, ECF No. 44-1.)

Defendants’ counterclaim is based on the faat Plaintiff Woods provided inaccurate
information in his employment applicatioim their Memorandum in Opposition, Defendants
posit that their “most obvious inmjyis that they were trickkinto employing someone who was
not eligible for such employment” and thatatlitySource would not have hired [Plaintiff
Woods] if they had known he ditbt graduate from high schogMem. in Opp. 2, ECF No. 45.)
Because Defendants repeatedly agbaitthe basis of their injuiig that they would not have

hired Plaintiff if they had known he had rgpduated from high school, the issue of the
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qualifications of other individuals hired for Plaintiff's positions is relevant to Defendants’
counterclaim. If Defendants have hiretietindividuals who doot have a high school
education, this information would bear on a malenatter related to éhcounterclaim. At a
minimum, such discovery relates to Defendaantsitention that they would not have hired
Plaintiff Woods if not for his disonesty at the time he completed hpplication for employment.
Nevertheless, discovery into thealifications of every applicamtho ever applied to any of the
positions Plaintiff Woods held is overly broadd unduly burdensome givére limited nature of
Defendants’ counterclaimDefendants are therefo@RDERED to produce documents
responsive to Requests 5, 6, arek#o any applicant who indicated he or she did not have a high
school or equivalent educatipto the extent that such docuntgeexist. These documents should
not be limited to those appéitions that contain falseformation, as Defendants have
circumscribed their current response.

3. Request No. 9

Plaintiffs assert that Defielants have failed to produce documents responsive to Request
for Production of Documents No. 9. The Requessate and Defendants’'sgonse is as follows:

9) Produce any and all correspondence, documents, electronic files,

spreadsheets, or databases relatingaoilitySource, LLC’s hiring criteria and

hiring process for any and all positioR&intiff Woods heldat FacilitySource

from 2005 to present.

RESPONSE: To the extent that responsive, non-privileged documents exist, they
will be produced.

(Req. for Prod. of Docs. 19, ECF No. 44-1Defendants maintain that “various on-line
employment applications forwarded via online jelarch databases have altg been produced.”
(Mem. in Opp. 4, ECF No. 45.) They furthet@that they have not located additional

documents responsive to the request.



Defendants have no obligation to deedocuments that do not exi§ee In re Porsche
Cars, N.A., Ing.No. 2:11-md-2233, 2012 WL 4361430, at(®RD. Ohio Sept. 25, 2012) (“If
Defendants indicate that, aftereasonable inquiry, no documents exist that are responsive to the
request, then their obkgions under the Federal Rules are satisfied and the Court can compel
nothing more.”) (citingRetail Ventures, Inc. v. Nat'l Union Fire Ins. Co. of Pittsburgh, Ré.
2:06-CV-443, 2007 WL 3376831, at *2 (S.D. Ohio N8y2007) and Fed. R. Civ. P. 34(a)).
Plaintiffs’ speculation that additional documentssinexist is insufficient to compel judicial
involvement unless they offer evidence thatddelants are improperlyithholding documents.

The Court therefore declines to compel Defentsléao produce additional documents responsive
to Request No. 9.
B. Requests for Admissions

1. Time of Service

As an initial matter, the Court concludeat Defendants’ response was timely served
pursuant to Federal Rules of Civil Procedur@@()(C) and 6(d). B parties agree on the
underlying facts. Plaintiff s served thedrest for Admissions via email on May 23, 2014.
Defendants served their responses on June 26, Zawtiffs contend tht Defendants’ response
was one day late and therefore the €should deem the requests admitted.

Pursuant to Federal Rule of Civil Procedure 36(a)(3), Defendants’ had until June 22, 2014
to serve their responses. Fed. R. Civ. P. 36(&#f8matter is admitted unless, within 30 days
after being served, the partywdom the request is directedrves on the requesting party a
written answer or objection . .”). Because the last day felh a Sunday, the responses were due
the next business day, June 23, 2014. Fed. R. C8¢aR1)(C) (“[I]f the last day is a Saturday,

Sunday, or legal holiday, the periodntinues to run until the end thfe next day that is not a
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Saturday, Sunday, or legal holiday.”). Thereafefendants had an additional three days to
serve the responses by email. Fed. R. Cig(d. Defendants therefore timely served their
responses on June 26, 2014.

2. Defendants’ Responses to Plaiffs’ Requests for Admission

The Court concludes that, tioe extent the Requests #mission seek admissions into
the quality of Plaintiff Woods’ work performandbpse Requests are netasonably calculated to
lead to the discovery of admissible eviden8ee Whittle2008 WL 2746014 at *7 (indicating
that conduct occurring after “thieception of the cont” is irrelevant taa claim of fraudulent
inducement)MedChoice 875 F.Supp. 2d at 671 (indicatittat a claim for fraudulent
inducement implicates only conduct that causes a paegteva contract). All of the Requests
served upon Messrs. Wagner and Smith are destgnactit information regarding Plaintiff
Woods’ performance during his employment witkcHitySource. Therefore, the Court declines
to order Defendants to take any further actiothwegard to PlaintiffsRequests for Admissions
as to Defendants Jordan Wagner and Duane E. Smith and FacilitySource Request No. 4.

The remaining requests propounded upon FaSidityce that are the subject of this
Motion to Compel relate to Defendants’ coriten that they would ndbave hired Plaintiff
Woods if he answered his apmtion truthfully. As addressexbove, these requests are relevant
because they relate to tbenduct occurring at the inceptiohPlaintiff Woods’ employment
contract.

Defendants indicate that they have made soredse inquiry but aranable to admit or
deny these Requests. Plaintiffs, therefore tlagkthe Court requirBefendants to produce the
documents they reviewed during their inquiryaififfs cite no case lawescribing the propriety

of such a request. Moreoveret@ourt is reluctant to requilefendants to produce such a broad
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range of information in order to respond to this limited discov&ege Confi326 F. App’x at 907
(noting that a Court may balance Plaintiffs’ “rightdiscovery with th@eed to prevent ‘fishing
expeditions.”) (quotindBush 161 F.3d at 367). Furthermore, Rldfs’ concerns will likely be
addressed by Defendants’ respes to Requests for ProductionDdicuments Nos. 5, 6, and 7.
C. Request for Extensiorof Discovery Timeline

The current discovery deadline is July 31, 20P4aintiffs request an extension into the
discovery deadline for a variety of reasons. The CourtGRIANT the parties an additional
FOURTEEN (14) DAY Sto complete limited discovery in accordance with this Order. Thus, all
discovery shall be completédN OR BEFORE AUGUST 14, 2014.

V.

For the reasons set forth above, Plaintiffs’ Motion to Comp8RANTED IN PART
AND DENIED IN PART. (ECF No. 44.) Defendants addRDERED to respond fully to the
specific discovery requests as set forth abMWEHIN FOURTEEN (14) DAYS OF THE
DATE OF THIS ORDER.

IT 1S SO ORDERED.

Date: July 30, 2014 /sl Elizabeth A. Preston Deavers
Elizabeth A. Preston Deavers
United States Magistrate Judge
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