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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KIM L. ANDERSON,
Petitioner,
Case No. 2:13-CV-622
V. Judge Sargus
Magistrate Judge King
NORMAN ROBINSON,
Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,rgs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court onPtion ECF 3, RespondentReturn of
Writ, ECF 14, Petitioner'Reply, ECF 15, and the exhibits of the parties.

The case involves Petitioner'srvictions after a jry trial in the Franklin County Court
of Common Pleas on one count of engaging inteepaof corrupt activit, one count of theft,
five counts of forgery, five aunts of money laundering, and ooeunt of identity fraud. On
November 6, 2008, the trial court imposed a sargeanf fifteen years’ icarceration. Petitioner
unsuccessfully pursued a direct appeal. H® diled an untimely application to reopen the
appeal pursuant to Ohio Appa#aRule 26(B), and an untaty petition for post conviction
relief. The trial court derd Petitioner's motion for a newial based on newly discovered
evidence as untimely, and Petitiortid not file an appeal from &l decision. Petitioner filed
various additional post convictiaor collateral proceedings in connection with his convictions,
all without success. For example, he filednation for re-sentencing and for an order of
contempt, a motion to vacate the order oftitetion, to vacate his conviction based on

prosecutorial misconduct, and to hold prosexutwitness Christina Spencer in contempt, a
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motion to vacate and a second motion for a new &ianotion to vacate sentence, a motion for
“plain error” pursuant to Ohio Criminal Rule B)( and a motion to disqlity the trial judge.
See Return of WriPagelD# 208-18.

This is not Petitioner’s first federal habeas corpus petition. On February 10, 2012,
Petitioner filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254, claiming that
the evidence was constitutionally insufficient to airshis convictions, thdte was denied a fair
trial based on prosecutorial misconduct, thatttie court committed reversible error when it
created its own jury questionnaire, and thatwas unfairly convicted due to misconduct by
prosecution witness Christine Spencefee Anderson v. Warden, Chillicothe Correctional
Institution, No. 2:12-cv-130, 2012 WL 1900649 (S.D.i®@May 24, 2012). On July 12, 2012,
this Court dismissed that action without pregggiat Petitioner’'s regag as unexhaustedd.,
Order (July 12, 2012).

On June 28, 2013, Petitioner filed this anti He alleges that the trial court
unconstitutionally imposed consecutive senterickiegm one); that thenposition of consecutive
sentences on his convictions for forgery andtthielates the Double Jeopardy Clause and Ohio
law on allied offenses of similar import (claim two); that the evidence is constitutionally
insufficient to sustain his conviction for firglegree felony theft based on the value of the
property at issue (claim three)atthe was denied a fair tridlie to prosecutorial misconduct and
the prosecutor’s failure to comply with Ohioi@mal Rule 16 by failing to timely disclose a
prosecution witness prior to trial (claims four arng);sihat he was denidtie effective assistance
of counsel because his attorney operated undentiiat of interest (claimfive); that he was

denied a fair trial because the trial court créate own jury questionnee (claim seven); and



that the trial court abused its discretion in s#fig to grant Petitioner's motion for a change of
venue (claim eight).

Respondent contends that Retier’s claims are either predurally defaulted or without
merit.
Factsand Procedural History

The Ohio Tenth District Court of Appealsmsmarized the facts and procedural history of
this case as follows:

In common pleas case NO7CR06-4563, the Franklin County
Grand Jury indicted appellarin one count of engaging in a
pattern of corrupt aatity, one count of theft, five counts of
forgery, five counts of money uadering, one count of identity
fraud, and five counts of sewog writings by deception. In
common pleas case No. 07CR06-4568, the grand jury indicted
appellant on one count each of ferg, identity fraud, and securing
writings by deception. Appellant pleaded not guilty, and a jury trial
ensued.

At trial, plaintiff-appellee, the state of Ohio (“appellee”),
established the following. Appellant participated in a mortgage
fraud scheme that involved sigroperties and that defrauded
mortgage lenders of over $1 million. Appellant never purported to
be a buyer, seller or real estatemigduring any of the transactions.
Instead, appellant held himsetiut as a “facilitator” in the
transactions. (Vol. X Tr. 1764.) Apllent paid others to portray
straw buyers in pre-arranged peofy transactions. Appellant
prepared falsified loan applitans for the buyers, and presented
falsified documents to mortgage brokers. Some of the buyers used
stolen identities. Appellant kept $180,476.55 in proceeds from the
mortgages in the five real estate transactions in case No. 07CR06—
4563.

One buyer, Deborah Steele Bosley, testified that she met defense
counsel through appellant. Taisean Glover, appellant's co-
defendant, testified that defensounsel represented him on two
separate occasions for drunkiviltig and drivhg under license
suspension. Defense counsel's name appeared in some of the
payment records in the real estate transactions because counsel had
represented appellant previously. The trial court instructed the jury
that the documents were being used only to show that appellant



received economic benefit fronthe real estate transactions.
Defense counsel signed documentsineal estatéransaction on
behalf of a seller after the sellprovided him power of attorney.
The court instructed the jury that this evidence was being used
only to show that the “documentation was executed.” (Vol. Il Tr.
298.) Defense counsel agreed tbe court providing these
instructions; defense counsel ind&a that the instructions would
resolve any potential problem.

Cornelius Mitchell acted as a sirdbuyer where he used the stolen
identity of Jay Koblenz. The psecution did not include Mitchell

on the written witness list it provided the defense in discovery.
During voir dire, the prosecution mi&goned Mitchell as a possible
witness. At opening statement, defense counsel mentioned that
someone used Koblenz's stolen identity during one property
transaction. Defense counsel argugiihe question is who is this
individual and whethe[appellant] knew thahe was not, in fact,
Jay Koblenz.” (Vol. Il Tr. 294.)Subsequently, the prosecution
informed defense counsel thititchell would testify. Defense
counsel moved for a mistrial on counts related to Mitchell's
participation. Defense counsehrgued that Mitchell was a
“surprise” witness and that h&as not “ready to take on this
witness.” (Vol. IX Tr. 1386-87.) Defense counsel expressed
concern about “the spill-overffect” of Mitchell's testimony on
non-related counts. (Vol. IX Tr. 1386.)

The prosecution conceded that Mitchell was not “on a written
witness list.” (Vol. IX Tr. 1388.)The prosecution explained that it
did not determine Mitchell's identignd role in the mortgage fraud
scheme until two or three days before the trial started. The
prosecution noted that it mentionkftitchell as a potential witness
during voir dire on September 22)08. The prosecution indicated
that Mitchell “was not in custodio be interviewed” until Friday,
September 26, 2008. (Vol. IX Tr3&7.) The prosecution said that
on the following Monday, September 29, 2008, it informed defense
counsel that Mitchell might tag/. The prosecution said, “[w]e
still had not determined if we were going to call him until we could
speak with him again [on the] mong” of Wednesday, October 1,
2008. (Vol. IX Tr. 1387.) The trlacourt denied the mistrial
motion.

Mitchell testified the next day. Before Mitchell testified, defense
counsel confirmed that he reced/ Mitchell's video-and audio-
taped statements and Mitchell'sngnal record. Defense counsel
said that he was “[rleady to go.” (Vol. X Tr. 1561.) Mitchell
testified that he had known aplaat for 44 years and that he



worked with appellant in the migage fraud scheme as a straw
buyer who assumed Koblenz's identity. Mitchell testified that he
was indicted on crimes related tttee mortgage fraud and separate
non-related criminal conduct. Mitchell testified that plea
negotiations have yielded no agments, but “conversations” with
the prosecution may resume. (Vol. X Tr. 1584.) On cross-
examination, Mitchell admitted to having previous convictions for
forgery and theft.

During closing argument, defenseunsel argued that Mitchell “is

the only evidence that was presented that [appellant] knew that Jay
Koblenz was not Jay Kobleriz(Vol. X Tr. 1768.) Defense
counsel said that the jury nes to decide whether Mitchell
truthfully testified. Defense counsttlld the jury to be suspicious

of Mitchell's testimony because he was charged as an accomplice
in the mortgage fraud.

The court granted the prosecution's motion to dismiss the securing
writings by deception counts in both cases. The jury found
appellant guilty of the remaining counts in case No. 07CR06—
4563. The jury was unable teach a verdict on the remaining
counts in case No. 07CR06-4568, and the court dismissed those
counts. The court sentencedppellant to concurrent and
consecutive prison terms for a total of 15 years imprisonment. At
the conclusion of the trial, the court noted that defense counsel
“conducted a spirited defense orppellant's] behalf.” (Vol. XIi

Tr. 43.) Appellant requested thtte trial court appoint defense
counsel for appeal.

State v. AndersomNo. 08AP-1071, 2009 WL 4809869, at *1-zh{®@App. 10th Dist. Dec. 15,
2009).
Represented by different counsekge Petition PagelD# 102, Petitioner raised the

following assignments of error on appeal:

1. The trial court erred by impag consecutive sentences without

making the required statutory findings pursuant to R.C.

2929.14(E)(4).

2. There was insufficient evidence to support a guilty verdict for

the offense of theft as a felony tfe first degree as the value of

property and services stolen did not exceed one million dollars, as
required by R.C. 2913.02(B)(2).



3. The trial court erred in permitting the state to introduce a
surprise witness during the courgktrial who was not listed in
pre-trial discovery and who dratically undermined Appellant's
proffered defense. This deniggppellant due process under the
state and federal Constitutions.

4. The trial court erred, in violation of Ohio's allied offense statute
as set forth in R.C. 2941.25, in imposing consecutive terms of
incarceration for the offenses of theft and forgery, arising from the
same transaction.

5. Defense counsel's implication the charges filed against his
client and his involvement with the co-defendant denied Appellant
due process and a fair trial as guaranteed under the state and
federal Constitutions.

Id. at *3. On December 15, 2009, the appellate caffirmed the judgment of the trial courd.
On May 5, 2010, the Ohio Supreme Court accepted the appeal, but held the case pending
decision inState v. Hodge. State v. Andersd25 Ohio St.3d 1411 (2010). On January 25, 2011,
the Ohio Supreme Court affirmed thelgment of the state appellate cotmtre Cases Held for
Decision in State v. Hodg&28 Ohio St.3d 234 (2011).

Petitioner also pursued post conviction relief.

On July 27, 2010, defendant filed a motion to vacate a void
judgment. Relying on cases thaddressed a void sentence in the
context of post-release contrdgefendant contended his conviction
was void because (1) the court erroneously convicted him of first-
degree felony theft when the idgnce established defendant
exerted control over less th&181,000; (2) the aurt allowed a
violation of Crim.R. 16; (3) th@rosecution advised the trial court
that defendant's own attorney was implicated in the same
transaction for which defendamtas being tried; (4) prior to
imposing consecutive terms of incaration for defendant's felony
convictions, the trial court fi®d to overcome the statutory
presumption favoring conawnt sentences under R.C.
2929.14(E)(4); (5) none of the suitgere instigated through the
alleged victims' filing charging ingtments; and (6) the trial court
improperly modified itgudgment following appeal.



The state responded with a mmerandum that asserted the
doctrines of res judicata andwaof the case barred defendant's
arguments, as they raise the same issues presented in defendant's
direct appeal. The state further contended the motion was untimely
under R.C. 2953.21. Accordingly, thets requested that the trial
court deny defendant's motion. lleaving defendant's reply, the
trial court issued a decisiom@ entry denying defendant's motion.
The court noted that each of the grounds defendant posited, with
the exception of defendant'®rtentions regarding the charging
instruments and the modified entrwere raised in defendant's
appeal to this court. The trial court thus determined defendant
could not re-litigate those issuesthe common pleas court after
the court of appeals resolved thendefendant's direct appeal.

As to defendant's argument regaglthe charging instruments, the
trial court determined not onlyhat res judicata barred the
argument since it could have been raised during the direct appeal,
but also that the argument lacked merit. Lastly, addressing
defendant's contention that the dolacked jurisdiction to change

the sentencing entry after defendétgd his notice of appeal, the
court pointed out that the nuncoptunc entry diverged from the
original sentencing entry only teffect corrections that did not
disturb the substance of defendant's sentence. The court concluded
that, in any event, defendant suffered no prejudice since his 15-
year sentence remained the same.

* k k%

Defendant's single assignment of errorappeal asserts thaai court erred in
denying his motion to \aate his void sentence.

State v. AndersoriNo. 11 AP-236, 2011 WL 6834992, at *1¢(2hio App. 10th Dist. Dec. 22,
2011). On December 22, 2011, the appellate cdiirmad the judgment of the trial court,
concluding that Petitioner’s claims were untiynahd were foreclosed by Ohio’s doctrinere$
judicata Id. at *3-5. Petitioner apparently never filed appeal to the Ohio Supreme Court from
that decision.

On August 17, 2010, Petitioner filed a delaygglacation to reopen kiappeal pursuant
to Ohio Appellate Rule 26(B). He asserted thathad been denied the effective assistance of

appellate counsel based on his maty's failure to raise the following issues on direct appeal:



1. Prosecutorial misconduct.
2. Misconduct of prosecutionitness Christine Spencer.
3. Trial court's refusal to graa motion for change of venue.

4. Improper jury questionnaires regardingprtgage crisis, destroyed prior to
review by the defense.

Anderson v. Warden, Chillidoe Correctional Institution 2:12-cv-130Exhibit 21to Motion to
Dismiss,ECF 8' On January 11, 2011, the appellate court denied Petitioner's Rule 26(B)
application, reasoning that Petitioner had fattedstablish good cause for the untimely filing.
Id., Exhibit 24to Motion to DismissPetitioner did not file an apjl to the Ohio Supreme Court
from that decision.

On January 4, 2011, appellant filed in the trial court a “Motion for
Leave to File Delayed Motion fadew Trial Pursuant to Crim.R.
33(B)” as well as a “Motion for New Trial pursuant to Criminal
Rule 33(A)(2) [and] (6).” In gpport of his motions, appellant
asserted that, on August 21, 2010, he received a letter from a title
company dated August 17, 2010, that was accompanied by several
pages of documents relative t@@06 proposed transaction of real
property located at 3717 Mason Rlp&anal Winchester, Ohio that
never closed. He claimed that the documents, sent to him from a
titte company, support his claim of innocence in that they
demonstrate that one of the stak&g witnesses perjured herself at
trial. Appellant asserted th#ftte documents would have changed
the outcome of the trial and thae state received this information
and intentionally suppssed it from the defeasAppellant further
alleged that the prosecution engaged in misconduct in violation of
Brady v. Maryland,373 U.S. 83 (1963), in withholding relevant
evidence and knowingly permitting state witnesses to lie to the
court under oath. He supportedesle allegations with his own
affidavit dated December 6, 2010.

The trial court found tht the proffered evidence was not newly
discovered in that appellant had acknowledged that he
“remembered” the Mason Road transaction at some point after
trial, FN1, justifying the conclusiothat he had previously been

! Respondent'Return of Writin this case incorporates by referefioeibits 1 — 680 theMotion to Dismissiled in
Anderson v.Warden, Chillicothe Correctional Instituti@ml 2-cv-130Return of Writ PagelD# 205.
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aware of it. The court funer observed that appellant
acknowledged in his motions thae had received the alleged
newly discovered evidence on August 23, 2010 — 134 days prior to
the filing of his motions on dmary 4, 2011. The court denied
appellant's motion for leave to file an untimely motion for new trial
for two reasons: “first, [the evidence] is not ‘newly discovered’
and second, his Motion is notrtely.” (Dec. 6, 2011 Decision at
2)

FN1. In his brief in thizourt, appellant asserts that he remembered
the Mason Road transaction while assisting appellate counsel with
his direct appeal. The record of tlagupeal reflects that, on July 30,
2009, appellant filed his repbrief in his direct appeal to this court

in case No. 08AP-1060. Accordinglye infer that appellant must
have “remembered” the Mason Raaansaction sometime prior to
August 2009.

Accordingly, the trial court did not issue an order stating that
appellant had been unavoidaljyevented from timely filing a
motion for new trial, overruled appellant's motion for leave, and
found it unnecessary to address theits®f appellant's motion for
new trial. It nevertheless didddress appellant's arguments as
presented in his motion for new trial and found them to lack merit.

Appellant timely appeals, assieg four assignments of error
which we summarize as follows:

1. The trial court abused its discretion and erred in denying
appellant leave to file a motion for new trial based on the trial
court's determination that appellant did not timely file his motion
for leave.

2. The trial court erred in denying appellant's motion seeking a
new trial based on alleged prosecutorial misconduct.

3. The trial court erred in denying appellant's motion seeking a
new trial based on his assertiorattithe jury's verdict was not
supported by the sufficiency of the evidence.

4. The trial court abused its discretion and erred in denying

appellant's motion seeking a new trial based on his assertion that
the state's witness had engaged in misconduct resulting in a
miscarriage of justice ardknial of a fair trial.



State v. AndersorNo. 12AP-133, 2012 WL 4848948t *1-2 (Ohio App. 18 Dist. Oct. 11,
2012). On October 11, 2012, the dfgde court affirmed the judgmenf the trialcourt, holding
that

[tlhe trial court did not abusés discretion nor err in denying
[Petitioner’s] motion for leave to file his untimely motion for new
trial and in failing to issue an a@er finding that [Petitioner] had
been unavoidably prevented frafiscovering within 120 days of

the verdict the evidence at issue concerning the Mason Road real
estate transaction

Id. at *3. The appellate coudverruled Petitioner’s first aggiment of error, rendering the
remainder of his claims mootld. Petitioner did not timely appeal from that decision. On
November 28, 2012, Petitioner filed a motion for éaged appeal in the Ohio Supreme Court.
Exhibit 71to Return of Writ On January 23, 2013, the Ohio Supreme Court denied the motion
and dismissed the appedxhibit 73to Return of Writ.

On September 25, 2013, Petitioner filed a nmmotior re-sentencing with the state trial
court. Exhibit 105to Return of Writ That matter apparently remains pendirf®ge Return of
Writ, PagelD# 215.

On December 17, 2010, under case No. 07CR-06-4568, appellant
filed the show cause motion, askitige court to enter an order
requiring Christine Spencer, a witness in appellant's trial, to answer
and show cause why she should not be held in contempt of court.
Appellant asserted that Spencer committed perjury during his trial,
alleging that the “prosecution's own expert witnesses
contradict[ed] the testimony of Christine Spencer, not once but
several times [during trial] with other expert withesses as well.”
(Show cause motion, 2.) Appellansalalleged in the motion that
“Christine Spencer has made stageiis concerning this case to the
Court's,” in violation of the coudt'order “barring all witnesses and
potential withesses from makingteajudicial statements.” (Show
cause motion, 2, 1.)

Under case No. 07CR-06-4568, appelkast filed an “Affidavit

for Arrest (or) Prosecution PursuantR.C. 2935.09” detailing the
allegedly false testimony Spemcgrovided during the trial.

10



Appellant subsequentiyled a document asking the court to strike
the affidavit for arrest or presution due to clerical errors.
Appellant submitted a corrected affivit for arrest or prosecution,
alleging the same facts as the pregi@affidavit, but clarifying that
Spencer's perjured testimongooirred in case No. 07CR—-06—-4563.

On May 17, 2012, the trial court issued a decision and entry

denying the show cause motion (“Decision”). The court held that

appellant's claims regarding exjtrdicial statemds and perjury

fell “within that class of claimghat either were, or could have

been, raised at the time of higpeal, OR within the time limits for

post-conviction relief set fdmt by statute.” (Decision, 3.)

Accordingly, the court concluded that res judicata acted as a

jurisdictional bar whib precluded the court from considering the

merits of the show cause mmti The court noted that the res

judicata finding related to theonvictions in case No. 07CR-06—

4563. Regarding case No. 07CR-06-4568, the court held that

“[blecause of the dismissal, theeenothing to appeal. That case is

over. There were no convictions.” (Decision, 3.)
State v. AndersoriNo. 12AP-516, 2013 WL 2965253t *1-2 (Ohio App. 18 Dist. June 13,
2013). On June 13, 2013, the appellate countnadfil the judgment of the trial court, holding
that Petitioner had failed to establish groundscfinsideration of his untimely petition for post
conviction relief. I1d. at *4. Petitioner did not timely appdabm that decision. On October 23,
2013, the Ohio Supreme Court denied Petitioner's motion for a delayed apfeste v.
Anderson 137 Ohio St.3d 1457 (2013).

Petitioner also filed a series of othgost-trial motions. On April 27, 2011, Petitioner
filed a motion for resentencing, alleging thattael been improperly sentenced on counts ten and
sixteen of the indictmenAnderson v. WarderChillicothe Correctional Institution12-cv-130,
Exhibit 47(b)to Motion to DismissOn June 30, 2011, Petitioner asked the trial court to find the
prosecutor and prosecution witness Christine Speinceontempt because of alleged perjury.

Id., Exhibit 50to Motion to DismissThe trial court deniethat motion on March 5, 201H.,

Exhibit 51to Motion to Dismiss

11



On August 25, 2011, Petitionelleld a motion to vacate the order of restitutideh,
Exhibit 52to Motion to DismissThe trial court denied that motion on September 7, 2[@iL1.
Exhibit 55to Motion to DismissOn May 3, 2012, Petitioner filed a motion for delayed appeal in
the state appellate court. ®fay 9, 2012, the appellate coaenied the motion on the ground
that Ohio does not permit delayed appeals it posviction proceedings, which are considered
to be civil in naturé.Exhibit 77to Return of Writ. Petitioner apparentlgid not pursue an appeal
to the Ohio Supreme Cdurom that decision.

On January 6, 2012, Petitioner filed a motiorvézate his conviction and a motion for
relief from judgment pursuant to Rule 60(b) of tBhio Rules of Civil Procedure, raising various
claims of prosecutorial miscondudncluding an allegation thahe prosecutor presented the
false testimony of Christine Spenceknderson v. WarderChillicothe Correctional Institution
12-cv-130,Exhibits 56, 570 Motion to DismissThose motions appariy remain pending in
the state trial courtReturn of Writ PagelD# 216.

On March 23, 2012, Petitioner filed an applicatto disqualify the trial judge based on
judicial bias. Anderson v. WarderChillicothe Correctional Institution12-cv-130Exhibit 60to
Motion to DismissOn April 3, 2012, the Ohio Supreme Court denied that molibn.Exhibit
61to Motion to Dismiss

Petitioner also made additional attemptsotiain post-conviction relief. All of these
actions were unsuccessful and noffecs this Court’s consideratiaf the issues raised in this

action

> The appellate court stated: “Appellant’s appeal isanditect appeal from hisiatinal conviction and App.R.

5(A) does not apply."Exhibit 77to Return of Writ

12



Procedural Default: Claims Two, Seven and Eight

Respondent contends that aadecertain claims asserted Bgtitioner in this action are
procedurally defaultedn recognition of the equal obligatiarsf the state courts to protect the
constitutional rights of criminal defendants, anarder to prevent needless friction between the
state and federal courts, a statenanal defendant with federal constitutional claims is required
fairly to present those claint® the highest court of the state for consideration. 28 U.S.C. §
2254(b), (c). If he fails to do so, but still hasarenue open to him by which he may present the
claims, his petition is subject to dismikfar failure to exhaust state remedidd.; Anderson v.
Harless 459 U.S. 4, 6 (1982)ér curiam); Picard v. Connor404 U.S. 270, 275-76 (1971). If,
because of a procedural default, a federdleha corpus petitioner can no longer present his
claims to a state court, he has also waived tfwrpurposes of federal habeas review unless he
can demonstrate cause for the procedural dedagltactual prejudice resulting from the alleged
constitutional error.Murray v. Carrier, 447 U.S. 478, 485 (198@gngle v. Issac456 U.S. 107,
129 (1982)Wainwright v. Syke€33 U.S. 72, 87 (1977).

In the Sixth Circuit, a reviewing court mustdertake a four-part aryais when the state
argues that a federal habeaaiml is precluded by the petitiare failure to observe a state
procedural rule. Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). “First, the court must
determine that there is a state procedural ruleishapplicable to the petitioner's claim and that
the petitioner failed to aoply with the rule.” Id. Second, a court must determine whether the
state courts actually enforcedetistate procedural sanctiorid. Third, the court must decide
whether the state procedural rule is an adeqgaad independent state ground on which the state
can rely to foreclose review @& federal constitutional claimld. To be “independent,” the

procedural rule at issue, as well as the stai@rt's reliance thereomust rely in no part on

13



federal law. See Coleman v. Thomps@01 U.S. 722, 732-33 (1991). To be “adequate,” the
state procedural rule must be firmly editgetiied and regularly followed by the state couFistd

v. Georgia 498 U.S. 411 (1991). “[O]nly a ‘firmly ésblished and regularly followed state
practice’ may be interposed by a State to pregebsequent review by this Court of a federal
constitutional claim.” Id. at 423 (uoting James v. Kentuckg66 U.S. 341, 348-351 (1984));
see also Barr v. City of Columbi&78 U.S. 146, 149 (1964NAACP v. Alabama ex rel.
Flowers 377 U.S. 288, 297 (19643ge also Jamison v. Collins00 F.Supp.2d 521, 561 (S.D.
Ohio 1998). Finally, if the court has determingat a petitioner did not comply with a state
procedural rule and that the rule was an adegaad independent basis which to do so, then
the petitioner is required to demonstrate thatetheais cause for him not follow the procedural
rule and that he was actually prejudiced by the alleged constitutionalldrrdhis “cause and
prejudice” analysis also applies to a failure toeas preserve issues for review at the appellate
level. Leroy v. Marshall 757 F.2d 94 (6th Cir. 1985).

In claim two, Petitioner allegethat the imposition of conagove terms of incarceration
for his convictions on theft anfdrgery violated Ohio’s law on l&d offenses of similar import
and the Double Jeopardy Clause. The state appeltaurt reviewed this claim for plain error
only, because of Petitioner’s failure to raise ajcton on this basis befe the trial court:

[Alppellant argues that he cannbk separately convicted and
sentenced for theft and forgery because R.C. 2941.25 requires that
the forgery offenses merge withe theft offense. We disagree.
Appellant did not raise this objection the trial court. Therefore,
appellant forfeited all but plaierror. See Crim. R. 52(B). Plain
error exists when there is erroretarror is an obwus defect in the

trial proceedings, and the erraffects substaial rights. State v.
Barnes,94 Ohio St.3d 21, 27, 2002-Oh&8. A court recognizes
plain error with the utmostcaution, under exceptional

circumstances, and only to prevent a manifest miscarriage of
justice.ld.

14



Ohio's multiple-count statute, R.C. 2941.25, provides:

(A) Where the same conduct by defendant can be
construed to constitute owvor more allied offenses

of similar import, the indictment or information
may contain counts for all such offenses, but the
defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two
or more offenses of dissimilar import, or where his
conduct results in two or more offenses of the same
or similar kind committed separately or with a
separate animus as to each, the indictment or
information may contain counts for all such
offenses, and the defendanay be convicted of all

of them.

R.C. 2941.25 requires a two-step analySimte v. Cabralesl18

Ohio St.3d 54, 2008-Ohio-1625, { 14. “In the first step, the
elements of the two crimes are compared. If the elements of the
offenses correspond to such a degree that the commission of one
crime will result in the commission of the other, the crimes are
allied offenses of similar impornd the court must then proceed to
the second step. In the secondpstthe defendant's conduct is
reviewed to determine whether the defendant can be convicted of
both offenses. If the court findsither that the crimes were
committed separately or that there was a separate animus for each
crime, the defendant may be convicted of both offenses.”
(emphasis omitted.)d., quoting State v. Blankenshifl988), 38
Ohio St.3d 116, 117. Under the first step, the elements are
compared in the abstract withoutnstderation of the evidence in a
particular caseCabralesat  22;State v. Ran¢e85 Ohio St.3d

632, 636, 1999-Ohio-291. The elements of the compared offenses
need not align exactly for the offses to be allied offenses of
similar import.Cabralesat § 22. If the offenses are so similar that
the commission of one offense will necessarily result in
commission of the other, then the offenses are allied offenses of
similar import. Id. at § 26. Allied offenses of similar import
committed with a single animus must merge into a single
conviction. State v. Brown119 Ohio St.3d 447, 2008-Ohio-4569,

1 42. A defendant may be convicted and sentenced on multiple
offenses if they are either “(1jfenses of dissimilar import [or] (2)
offenses of similar import committed separately or with a separate
animus.”ld. at § 17.

15



In Brown, the Supreme Court of Ohgaid that “[w]hile our two-
tiered test for determining whedr offenses constitute allied
offenses of similar import is helpful * * * it is not necessary to
resort to that test when the legislature's intent is clear from the
language of the statuteld. at { 37. However, iState v. Harris

122 Ohio St.3d 373, 2009-Ohio-3323,  7-14, the Supreme Court
of Ohio reaffirmed that théwvo-tier test mentioned iRanceand
Cabralesgoverns the multiple-offense issue.

Appellant argues that forgery arttieft are allied offenses of
similar import under the first prorgf the two-tier test. We analyze
the offenses in the abstract under this first pr@ag Cabraleat
22;Ranceat 636. R.C. 2913.02 defisétheft” and states:

(A) No person, with purp@sto deprive the owner
of property or servicesshall knowingly obtain or
exert control over either the property or services in
any of the following ways:

(1) Without the consent ofhe owner or person
authorized to give consent;

(2) Beyond the scope of the express or implied
consent of the owner or person authorized to give
consent;
(3) By deception;
(4) By threat;
(5) By intimidation.

R.C. 2913.31(A) define$orgery” and states:

(A) No person, with purpose tdefraud, or knowing that the
person is facilitating a fraud, alhdo any of the following:

(1) Forge any writing of rother without the other
person's authority;

(2) Forge any writing so #i it purports to be
genuine when it actually spurious, or to be the act
of another who did not authorize that act, or to have
been executed at a tim@r place or with terms
different from what in fact was the case, or to be a
copy of an original when no such original existed,;
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(3) Utter, or possess witpurpose to utter, any
writing that the person knawto have been forged.

Appellant notes that, iState v. Wolf¢1983), 10 Ohio App.3d 324,
325-26, the Second District Court Appeals concluded that theft
and forgery are allied offenses of similar import. Afidfolfe
however, the Second District held that theft and forgery are not
allied offenses of similar importSee Edwardsat § 18-28, and
Musselmarat § 37. InState v. KuhlerfNov. 23, 1999), 10th Dist.
No. 99AP-107, we rejectelVolfe because the court applied a
“fact-based analysis” thd&ancedisapproved. We compared theft
and forgery in the abstract andncluded that the offenses are not
allied offenses of similar import. We noted that “it is clear that the
commission of one does not nesarily result in the commission
of the other.” While “[florgery mvolves the creation of a spurious
writing with the purpose to defraudg’theft “involves obtaining or
exerting control over property witthe purpose of depriving the
owner of the property without ¢howner's consent.” Conversely,
“[florgery does not involve exéng control ovemproperty without
the consent of the owner” anchéft does not involve a fraudulent
writing.”

Appellant argues thatur analysis irKuhlen disregards situations
where forgery results in finantigain and control over property.
However, a forgery offense is not dependent on the defendant's
financial gain and control over proper§ee State v. Habaghan.

31, 1996), 9th Dist. No. 17073 (recoging that “[d]efendants'
forgery convictions were based on their acts of endorsing the food
stamps. Their theft convictions, on the other hand, were based on
the acts of redeeming the food stamps for cash”). In fact, a forgery
offense can result from the dafiant not obtaining financial gain
and control over propertysee State v. CrittendéMar. 7, 1979),

1st Dist. No. C-780315 (upholdingfargery conviction where a
defendant forged a signature on a credit card, but did not complete
a sale attempted with the edlit card). Further undermining
appellant's argument is that, ms second assignment of error,
appellant distinguishes ¢ft from forgery by citingedwardsand
Musselmarfor the contention that thefequires an individual to
obtain or exert contralver property and foegy does not have this
requirement.

We conclude that theft and forgery are not allied offenses of

similar import. Thus, our analysis under R.C. 2941.25 .dRdsce,
at 636. Appellant's forgery offenses do not merge with the theft
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offense, and the trial court didbt commit error, let alone plain
error, by separately convictingé sentencing appellant for forgery
and theft. Therefore, we overrud@pellant's fourth assignment of
error.

State v. Andersqr2009 WL 4809869, at *7-9.

Because Petitioner failed to presentistissue to the trial court by way of
contemporaneous objection, the first prong Mé&upin has been satisfied. Ohio applies a
contemporaneous objection rule to any error timatld have been avoided or corrected by the
trial court had a contemporaneous objection been maelEort v. Century 21-Maitlan&ealty
Co., 32 Ohio St.3d 12 (1987). Under that rule, an Bapewho fails to rais an objection to a
trial court waives later review unlelge can demonstrate “plain errorWilliams v. Bagley380
F.3d 932, 968 (6th Cir. 2004). Moreover, the state légipecourt enforced #t procedural rule
in Petitioner’s case, thereby satisfying the second prong d¥ighgin test. The United States
Court of Appeals for the Sixth Cud “has held that a state cdésrplain error analysis does not
save a petitioner from procedurdéfault. Plain error analysis more properly viewed as a
court's right to overlook procedurdéfects to prevent manifest injustice, but is not equivalent to
a review of the merits.Lundgren v. Mitche)l440 F.3d 745, 765 (6t@ir. 2006)(citingScott v.
Mitchell, 209 F.3d 854, 866, 866—67 (6@r. 2000). Ohio’s contempaneous objection rule
qualifies as an adequatedaindependent state groun8cott v. Mitche|l209 F.3d 854, 866 {6
Cir. 2000). The state court's alternative ruling amrirerits does not forgive Petitioner’s waiver
or otherwise revive the claim fpurposes of habeas corpus revi®se Harris v. Reed89 U.S.

255, 264 n. 10 (1989) (“[A] state court need not feacihéng the merits of a federal claim in an

alternative holding”)Bowling v. Parker344 F.3d 487, 498 (6th Cir. 2003) (Where state court's
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dismissal of claim on merits constitutes ateraative holding, federal habeas court will
nevertheless consider the claim taod@#een procedurally defaultel).

In claim seven, Petitioner allegehat he was denied a fairal because the trial court
created its own jury questinaire. In claim eighRetitioner alleges thateftrial court abused its
discretion when it failed to graftetitioner’s request fa change of venue. These claims appear
on the record and yet Petitioner failed to eagsther of these claims on direct appeaée State
v. Anderson2009 WL 4809869, at *3. He may now no longer do so by operation of Ohio’s
doctrine ofres judicata. See State v. Ca?eQhio St.3d (1982)State v. Ishmai7 Ohio St.2d
16 (1981);State v. Perryl0 Ohio St.2d 175 (196{klaims must be raised on direct appeal, if
possible, or they will bdarred by the doctrine aks judicata). The state cots were never
given an opportunity to enforceishprocedural rule due to thetnee of Petitioner's procedural
default. Ohio's doctrinef res judicatain this context is adeqteaand independent under the
third part of theMaupintest. The Sixth Circuit has considligrheld that Ohio's doctrine aés
judicata, i.e., thePerryrule, is an adequate ground fibenying federal habeas relief.undgren
v. Mitchell 440 F.3d 754, 765 (6th Cir. 200®pleman v. Mitchell268 F.3d 417, 427-29 (6th
Cir. 2001);Seymour v. Walkek24 F.3d 542, 555 (6th Cir. 2008Byrd v. Colling 209 F.3d 486,
521-22 (6th Cir. 2000)orris v. Schotten146 F.3d 314, 332 (6th Cir. 1998).

Petitioner may still secure this Court's review of claims two, seven and eight if he
establishes cause for his prdoeal defaults as well as ael prejudice from the alleged
constitutional violations.

“ ‘Cause’ under the cause andejudice test must be something
external to the petitioner, sometgithat cannot fairly be attributed

® Petitioner also waived habeas corpus claim two by failing to raise the claim in the Ohio Supreme Court.

See Anderson v. Warden, {libothe Correctional Institution2:12-cv-130Exhibit 17to Motion to Dismiss
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to him [;] ... some objective factaxternal to the defense [that]
impeded ... efforts to comply withe State's procedural rule.”

Maples v. Stegall340 F.3d 433, 438 (6th Cir. 2003) (quoti@gleman v. Thompspb01 U.S. at
753). Nothing in the record indicates that axternal factor impeded Petitioner's ability to
timely object at sentencing or to pursue propeeafgpraising these otherwise defaulted claims.

The constitutionally ineffdtve assistance of counsehay constitute cause for a
procedural default, so long as that claim has lpresented to the statewts and is not, itself,
procedurally defaultedEdwards v. Carpenteb29 U.S. 446, 451-53 (2000)(citigarrier, 477
U.S. at 488-89). Although Petitioner was represehtedifferent counsel in his direct appeal, he
did not raise in that proceedingckim that he had been deniee tbffective assistance of trial
counsel. In his Rule 26(B) application, Petiir alleged the ineffective assistance of his
appellate counsel (although not necessarily on these ground#f)abapplication was untimely
and the state appellate court egitlly dismissed the applicatidior failure to show “good cause”
for the untimely filing. Anderson v. WarderGhillicothe Correctional InstitutionNo. 2:12-cv-
00130,Exhibit 24to Motion to DismissPagelD# 329-31. The United States Court of Appeals
for the Sixth Circuit has held that the time lirfat filing a Rule 26(B) application constitutes an
adequate and independent stgtound for purposes of tivaupin analysis. Monzo v. Edwards
281 F.3d 568, 577-78 {(6Cir. 2002).

Therefore, Petitioner cannot redy a claim of ineffective assistance of counsel to excuse
his procedural default of the issuessed in claims two, seven and eightSeeEdwards v.
Carpenter 529 U.S. at 451-52. (2000).

Beyond the four-pamiaupin analysis, this Court is required to consider whether this is

“an extraordinary case, whereanstitutional violation has probahilesulted in the conviction of
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one who is actually innocentMurray v. Carrier, 477 U.S. at 491see alsdSawyer v. Whitley
505 U.S. 333 (1992).

[I]f a habeas petitioner “presenevidence of innocence so strong
that a court cannot have confidence in the outcome of the trial
unless the court is also satisfied that the trial was free of
nonharmless constitutional erradhe petitioner should be allowed
to pass through the gateway anduar the merits of his underlying
claims.” Schlup,513 U.S. at 316, 115 S.Ct. 851, 130 L.Ed.2d 808.
Thus, the threshold inquiry isvhether “new facts raise [ |
sufficient doubt about [the petitioner's] guilt to undermine
confidence in the result of the triald. at 317, 513 U.S. 298, 115
S.Ct. 851, 130 L.Ed.2d 808. To establish actual innocence, “a
petitioner must show that it is more likely than not that no
reasonable juror would haveound petitioner guilty beyond a
reasonable doubtId. at 327, 513 U.S. 298, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court has not#tat “actual innocence means
factual innocence, not mere legal insufficiendgdusley v. United
States, 523 U.S. 614, 623, 118 S.Ct. 1604, 140 L.Ed.2d 828
(1998). “To be credible, such aagh requires petitioner to support
his allegations of constitutional error with new reliable
evidencewhether it be exculpat@syientific evidence, trustworthy
eyewitness accounts, aritical physical eidence-that was not
presented at trial.'Schlup 513 U.S. at 324, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court counseldibwever, that the actual
innocence exception should “remaimgaand “only be applied in
the ‘extraordinary case.”ld. at 321, 513 U.S. 298, 115 S.Ct. 851,
130 L.Ed.2d 808.

Souter v. Jones395 F.3d 577, 589 (6th Cir. 2005) (footnote omitted). The record in this action
does not satisfy this standard.

In short, the Court concludes that Petitiohas waived this Court’s consideration of the
merits of claims two, seven and eight.
Claims One, Three- Six

A federal court may not isswe writ of habeas gpus on a claim thathe state courts
adjudicated on the merits unless the state cadjddication “resulted in a decision that was

contrary to, or involved an unreasonable apgbeatof, clearly establlseed Federal law, as
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determined by the Supreme Court of the UniteadeSt” 28 U.S.C. § 2254(d)(1), or was based on
“an unreasonable determination of the factsghtliof the evidence presented in the State court
proceeding,” 28 U.S.C. § 2254(d)(2). Section 2254{(dcircumscribes a federal court's review
of claimed legal errors, while 8254(d)(2) places restrictioren a federal court's review of
claimed factual errors.

Under 8§ 2254(d)(1), a statourt decision is “contraryo” Supreme Court precedent
“when the state court confrontadts that are materially indisguishable from a decision of the
Supreme Court and neverthelessvas at a result different fromts precedent[ | or “when the
state court ‘applies a rule thedntradicts the goveimg law set forth in” Supreme Court cases.”
Williams v. Coyle260 F.3d 684, 699 (6th Cir. 2001) (quotMdglliams v. Tayloy 529 U.S. 362,
406-07 (2000)). A state court decision involvesuareasonable application of Supreme Court
precedent if the state court identifies the cordegal principle from the decisions of the
Supreme Court but unreasonablypkgs that principle to the facts of a petitioner's cédeat
699. A federal habeas court may not find aestatjudication to be “unreasonable” simply
because the court concludes in its independedgment that the relevant state court decision
applied clearly established fedetaw erroneously or incorrectiyd. Rather, a state court's
application of federal law is ueasonable “only if reasonable jgis would find it so arbitrary,
unsupported or offensive to existing precedent daltmutside the realnof plausible credible
outcomes.”Barker v. Yukins199 F.3d 867, 872 (6th Cir. 1999).

Section 2254(d)(2) alsprohibits a federal court from anting an application for habeas
relief on a claim that the state courts adjudidate the merits unless the state court adjudication
of the claim “resulted in a decision that wasdxhon an unreasonable determination of the facts

in light of the evidence presented in the Statert proceeding.” 28 U.S.C. § 2254(d)(2). In this
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regard, 8 2254(e)(1) provides thhe findings of fact of a stat@wrt are presumed to be correct
and that a petitioner bears the burden of rebutting the presumygdticorrectness by clear and
convincing evidence.

The remainder of Petitioner’s claims will be evaluated utitese standards.

Claim One

In claim one, Petitioner alleges that the trial court erred in imposing consecutive terms of
incarceration without making the factual finds required by O.R.C. § 2929.14(E). The state
appellate court rejected this claimraglevant part as follows:

[Alppellant argues that the trial court erred by imposing
consecutive sentences withoutkimg findings pursuant to Ohio's
felony sentencing statutes. We disagree.

Appellant challengeState v. Fosterl09 Ohio St.3d 1, 2006-Ohio-
856, § 99, where the Supremeout of Ohio excised as
unconstitutional statutes that obliged trial courts to make certain
findings before imposing consecutigentences. Appellant claims
thatFosteris wrong, pursuant t@regon v. Icg€2009), --- U.S. ----

, 129 S.Ct. 711, and that, despiester, he was entitled to be
sentenced under these excised statutesStdte v. Elmore122
Ohio St.3d 472, 2009-Ohio-3478, 35, the Supreme Court of Ohio
declined to addreske because the issue had not been properly
presented and briefed, and the court reiterktester'sdecision to
take “away a judge's duty tmake findings before” imposing
consecutive sentences. The Supre@ourt of Ohio continues to
adhere tdFoster, and we decline to depart froRoster until that
court directs otherwiseState v. Croskyl0th Dist. No. 09AP-57,
2009-Ohio-4216, Y 6-8. Therefore, we overrule appellant's first
assignment of error.

State v. Anderser2009 WL 4809869, at *3.

A claim based only on an alleged violationstdite law offers no basis for federal habeas
corpus relief. A federal court may review atstprisoner’s habegetition only on the grounds
that the challenged confinement violates the Coriitpylaws or treaties of the United States.

28 U.S.C. § 2254(a). A federal court may not isauerit of habeas corpus “on the basis of a
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perceived error of state law.Pulley v. Harris 465 U.S. 37, 41 (19848mith v. Sowdey$848
F.2d 735, 738 (6th Cir. 1988). A federal court “mdsfer to a state cowstinterpretation of its
own rules of . . . procedure wh assessing a habeas petitidviiskel v. Karnes397 F.3d 446,
453 (6th Cir. 2005) (internal quotation omitted). Saldims are not cognizable in federal habeas
corpus “unless such error amounts to a fundamemtsdarriage of justicer a violation of the
right to due process in violation tfe United States ConstitutionCristini v. McKee 526 F.3d
388, 897 (6th Cir. 2008). To the extent that clame alleges only a violation of Ohio law, then,
that claim is without merit.

Petitioner’s claim one may also be reedalleging that the trial court violat€tegon v.
Ice, 555 U.S. 160 (2009), when it imposed cons&euterms of incarceration without making
factual findings. That claim iglainly without merit.

[T]he Ohio Supreme Court had ruled $tate v. Fosterl09 Ohio
St.3d 1, 845 N.E.2d 470 (Ohio 200@hat portions of Ohio's
sentencing statutes, includingettprovision requiring the trial
judge to make certain findingbefore imposing consecutive
sentences, violated the defendarixth Amendment right to a
jury trial under the Supreme Court's decision Bhakely v.
Washington,542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403
(2004). To remedy the constitutional defects, Heser court
severed the unconstitutional preiens and held, among other
things, that the trial court had “full discretion” to impose
consecutive prison terms Wwdut making findings or giving
reasons for its decisiorkoster, 845 N.E.2d at 497-99. Nearly
three years later, inlce, the Supreme Court upheld the
constitutionality of Oregon's seticing statute, which like Ohio's
pre-Fosterstatute, required the tripldge to make factual findings
prior to imposing consecutive sentes. In so ruling, the Court
reasoned that the imposition of consecutive sentences does not
implicate constitutional concerns under the Sixth Amendngad.
Ice,555 U.S. at 167-69.

Scott v. WarderNo.1:12—cv-118, 2013 WL 2096641, at *5 (S@hio May 14, 2013). In other

words,
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[a] state's statutory scheme doex violate the Sixth Amendment
simply because it constrains the ability of courts to impose
consecutive sentencés situations in which the court has found
specific factsOregon v. Ice555 U.S. 160, ——, 129 S.Ct. 711,
714-15, 172 L.Ed.2d 517 (2009). Insteadtate may allow courts
unfettered discretion to imposersecutive sentences or it may
limit that authority without wlating the Sixth Amendmen.

Jordan v. Sheet012 WL 553091, at *185.D. Ohio Feb. 21, 2012). Simply pGregon v. Ice
does not support Petitioner’s claim that his constital rights were violated when consecutive
sentences were imposed in his cagélsim one is therefore without merit.

Claim Three

In claim three, Petitioner alleges that the evidence is constitutionally insufficient to
sustain his conviction on the first degree felafytheft because the value of the property and
service stolen did not exceexhe million dollars, as is reqeid by O.R.C. § 2913.02(B)(2).
Petitioner specifically argues thatidence adduced by the Stateabbshed, at most, only a third
degree felony. The state appellate court rejected this claim as follows:

[Alppellant argues that his convigh for first-degree felony theft
is based on insufficient evidence. We disagree.

Sufficiency of the evidence is aglal standard that tests whether
the evidence introduced at tri legally sufficent to support a
verdict. State v. Thompkin¥Z8 Ohio St.3d 380, 386, 1997-Ohio-
52. We examine the evidence in the light most favorable to the
state and conclude whether anyiamal trier of fact could have
found that the state proved beyandeasonable doubt the essential
elements of the crimeState v. Jenk§1991), 61 Ohio St.3d 259,
paragraph two of the syllabuState v. Yarbrough95 Ohio St.3d
227, 2002-0Ohio-2126, 1 78. We will ndisturb the verdict unless
we determine that reasonable noé could not arrive at the
conclusion reached by the trier of faclenlks at 273. In
determining whether a convictiaa based on sufficient evidence,
we do not assess whether thddemce is to be believed, but
whether, if believed, the ewdce against alefendant would
support a convictionSee Jenksparagraph two of the syllabus;
Yarbroughat § 79 (noting that cols do not evaluate witness
credibility when reviewing a suffiency of the evidence claim).
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Theft is a first-degree felony ifthe value of the property or
services stolen is one million dollars or more.” R.C. 2913.02(B)(2).
Appellant's first-degree felony theft conviction stems from
mortgages procured in the five resdtate transactions in case No.
07CR06-4563. The mortgages exceeded $1 million. Appellant
does not dispute that he can loengdcted of theft for the mortgage
fraud schemeSee State v. Well8th Dist. No. 92130, 2009-Ohio-
4712, 1 16-26 (concluding that a defendant was guilty of theft for
engaging in a mortgage fraud schengge als®tate v. Huff8th
Dist. No. 92427, 2009-Ohio-5368, § 36-(same). Appellant notes
that R.C. 2913.02(A), which definétheft,” states that no person
“shall knowingly obtain or exertontrol over * * * property or
services.” Appellant contendsahhe only obtained and exerted
control over $180,476.55 in proceeds from the mortgages in the
five real estate transactionéppellant notes that this amount
makes the theft a third-degree felo®geR .C. 2913.02(B)(2). To
bolster his argument, appellantstinguishes theffrom forgery.
Appellant citesState v. Edwards2d Dist. No. 22648, 2009-Ohio-
1408, 1 18-28, an8tate v. Musselmar2d Dist. No. 22210, 2009-
Ohio-424, § 37, which held thatetth and forgery are not allied
offenses of similar import becaugeft, unlike forgery, requires an
individual to obtain or exerse control over property.

The statute does not define “obtain.” Therefore, we will give it its
common and ordinary meaningasic Distrib. Corp. v. Ohio Dept

of Taxation,94 Ohio St.3d 287, 292, 2002-Ohio-794. “Obtain”
means to “get, acquire, or proeyras through an effort or by a
request.” Webster's Unabridged Dictionary (Random House 2d
ed.2001). InLane v. Statg1984), 60 Md.App. 412, 415-26, the
court upheld a defendant's theft cariin from his participation in

a mortgage fraud scheme thavoived the defendant procuring
straw buyers and inducing them pgoovide fraudulent information

to a lender. The court concluded that “the jury could fairly infer
that [the defendant] used detiep” to obtain the mortgagetd. at

421. The court held that the “valuef the theft was the entire
monetary amount of the mortgages acquired and that defendant
was culpable fothis entire amountd. at 425. We agree with the
rationale in Lane Utilizing this rationale, and applying the
common and ordinary meaning ajbtain,” we conclude that the
evidence established that appdil@mgaged in a mortgage fraud
scheme to *“get, acquire, or procurd,k., obtain, the loans
exceeding $1 million in case No. 07CR06-4563 and that appellant
is culpable for the em amount of the loans.
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“Control” is also undefined in the statute. The common and

ordinary meaning of “control” is & exercise restraint or direction

over; dominate; command.” Webster's Unabridged Dictionary

(Random House 2d ed.2001). Appilgithe common and ordinary

meaning of “control,” we concludidat appellant exercised control

over the loans exceeding $1 million in case No. 07CR06-4563 by

engaging in a mortgage fraud scheme to deceive lenders into

relinquishing moneyor the loans.

In the final analysis, appellantdinot just obtain and exercise

control over the $180,476.55 in proceeds he retained from the

mortgages in case No. 07CR85663. Appellant engaged in the

mortgage fraud scheme to obtaand exercise control over the

mortgages in their entirety, and this amount exceeded $1 million.

Accordingly, sufficient evidencsupports appellant's first-degree

felony theft conviction. Thereforaye overrule appellant's second

assignment of error.
State v. Andersor2009 WL 4809869, at *4-5. Ehfactual findings of th state appellate court
are presumed to be correct. Petitioner doesappear to dispute these findings nor has he met
his burden of rebutting the presumption of correctness afforded the state’s factual findings by
clear and convincing evidenc@3 U.S.C. § 2254(e)(1).

Before a criminal defendant can be convicted consistent with the United States
Constitution, there must be sufficient evidence to justify a reasonable trier of fact in finding guilt
beyond a reasonable doubfackson v. Virginia443 U.S. 307, 319 (1979). In determining
whether the evidence was suffidiea support a conviction, this Caunust view the evidence in
the light most favorable to the prosecutidkright v. West505 U.S. 277, 296 (1992) (citing
Jackson,at 319.) The prosecution is not affirmadiy required to “rué out every hypothesis
except that of guilt.” Id. (quotingJackson at 326). “[A] reviewing court ‘faced with a record
that supports conflicting inferencesust presume - even if it doestrappear on theecord - that

the trier of fact resolved any such conflictsfavor of the prosecution, and must defer to that

resolution.” Id. (quoting Jackson at 326). Moreover, this Cdudefers to a state court's
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interpretation of its own laws and does nahdtion as an additional state appellate court
reviewing decisions onate law or proceduréllen v. Morris 845 F.2d 610, 614 (6th Cir.1988).

A state court's determination regarding a sufficiency of evidence claim is entitled a
“double layer” of deference. As explained Brown v. Konteh567 F.3d 191, 205 (6th Cir.
2009), deference is due the jury's finding of ghdtause the applicable standard, as announced
in Jackson v. Virginiais whether “viewing the trial testiomy and exhibits in the light most
favorable to the prosecution, arational trier of fact could havi®und the essential elements of
the crime beyond a reasonable douBt/en if a habeas court condes that no rational trier of
fact could have so found, that court “must siidifer to the state appellate court's sufficiency
determination as long as it is not unreasonal8e€ also White v. Stee@?2 F.3d 707, 710 (6th
Cir. 2009). This is a substantiaiirdle for a habeas petition&r overcome, and for the reasons
discussed by the state appellate cdeetjtioner has failed to do so here.

Petitioner’s third claims without merit.

Claims Four and Six

In claims four and six, Petitionalleges that he was denied a fair trial because the trial
court permitted one Cornelius Mitchell to tegtds a prosecution witness after the prosecutor
had failed to timely disclose Mitchell as a prodemu witness, in violation of Rule 16 of the
Ohio Rules of Criminal Procedure. Petitionescahlleges that this failure on the part of the
prosecutor constituted prosectéb misconduct. Had he knowthat Mitchell would testify
against him, Petitioner contend® would not have proceededtti@l, but would have entered a
guilty plea. Reply ECF 15, PagelD# 2978.

The state appellate court denied Petitioneldam in this regard, reasoning as follows:

* Petitioner asks the Court to remand the case to the tridlfoowither a hearing on the issue or the entry of a
guilty plea and a sentence ofdiyears’ incarcerationd., PagelD# 2979.
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JA]lppellant contends that the ggecution contravened Crim.R. 16
discovery rules by calling Mitchelio testify without disclosing
him on its witness list. At trial, appellant argued that the discovery
violation required thdrial court to declag a mistrial on counts
related to Mitchell's participation. On appeal, appellant adds that
the discovery violation requiredhe trial court to not allow
Mitchell to testify.

Under Crim.R. 16, at the request of the defendant, the prosecution
shall provide a written list of the wigsses it intends to call at trial.
See State v. Finnerty1989), 45 Ohio St. 3d 104, 106. The
prosecution has a contimg duty to provide this information prior

to or during trial. Crim.R. 16(D)A discovery request triggers the
duties on an opposing party, and tpatty is not free to ignore the
request to wait for a court ord&ee State v. Lo\@lov. 17, 1992),

10th Dist. No. 92AP-689, citingakewood v. Papadel{§987), 32
Ohio St.3d 1, 4. The prosecutiorolated Crim.R. 16 by calling
Mitchell to testify without includig him on its written witness list.

Prosecutorial violations of Crim.RL6 result in reversible error
only when there is a showing that (1) the violation was willful, (2)
disclosure of the information prido trial would have aided the
accused's defense, and (3) the accused suffered prejgtite.v.
Jackson 107 Ohio St.3d 53, 2005-Ohio-5981, § 1Atcord State

v. Bruce,10th Dist. No. 07AP-355, 2008-Ohio-4370, § 70. Here,
even if appellant could show that the state's violation was willful
and that pre-trial disclosureonld have aided his defense, we
discern no prejudice.

During voir dire, the prosecution disclodeMitchell as a possible
witness. And, after Mitchellwas placed in custody and
interviewed, the prosecution told the defense that Mitchell was a
prospective witness.

At trial, defense counsel argueditthe was inadequately prepared
for Mitchell's testimony. Defese counsel did not request a
continuance, however. Instead,stubefore Mitchell testified,
defense counsel said that he weady to proceed after confirming
that he received Mitchell's video- and audio-taped statements and
his criminal record. In the absenof a request for a continuance,
the trial court could properly oaclude that the defense was
prepared to go forward at that tink@nnerty at 108.

On appeal, appellant asserts that production of Mitchell's testimony

in the middle of trial crippled bi defense because, contrary to
Mitchell's testimony, defense counsel argued during opening
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statement that appellant did rnaotow someone assumed Koblenz's
identity. Notably, defense counsel did not specify this concern in
the trial court. Defense counsel merely made a vague reference to a
“spill-over effect” of Mitchell'stestimony. (Vol. IX Tr. 1386.) In
any event, appellant's claim lacknerit. Because defense counsel
had notice of Mitchell being gotential witness when the
prosecution mentioned his name dunrar dire, defense counsel
had at least an opportunity to ingpiabout the prosecution's use of
the witness and alter shitrial strategy to account for the witness.
See Love (recognizing the need for the defense to take
“ameliorative actions that wereadily available” after a discovery
violation).

Moreover, as the trial progressediefense counsel successfully
incorporated Mitchell's testimony into appellant's defense by
challenging Mitchell's credibility and highlighting this weakness in
the prosecution's case. In particular, defense counsel impeached
Mitchell with his prior crimes of theft and forgery. Defense
counsel was properly able to impeach Mitchell with these offenses
because they were crimes of dishoneSige State v. Taliaferro
(1981), 2 Ohio App.3d 405, 406-07. Likewise, defense counsel
portrayed Mitchell's testimony as dubious because he was charged
as an accomplice to the mortgage fraud.

We also need not reverse appdlgconvictions for the discovery
violation because, apart from Mitchell's testimony, overwhelming
evidence established appellant's guilt in the fraudulent Optimara
Drive real estate trans@n that involved Mitchell.See Love
(declining to reverse a defendardtsnviction for the prosecution's
failure to timely disclose evidence, pursuant to Crim.R. 16,
because other evidence overwhelmingly established the
defendant's guilt). The actual Keliz testified that someone stole
his identity to purchase th®ptimara Drive property. Koblenz
identified documents that werfeaudulently manufactured in his
name; these documents were necessary for the Optimara Drive
transaction and included loarecords and copies of a bank
statement, a vendor's license, andriger's license. Koblenz also
described as false a letter for a loan officer that purported to
identify an accounting firm he used, and a representative from the
accounting firm verified that the firm did not work with Koblenz.
The evidence showed that appellant facilitated this Optimara Drive
transaction through usef Koblenz's stolenidentity. Robert
Robinson financed constructiasn Optimara Drive and testified
that appellant presented a buyderesd to as Koblenz. Appellant
said that this man was an acouance, but Robinson later found
out that the buyer was not theaftekoblenz. Although appellant
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acted surprised when Robinson told him that the buyer was not
really Koblenz, this reactionwas disingenuous because police
found, in appellant's home, thosecdments that the real Koblenz
identified as fraudulent.
Because appellant cannot satisfy all thdseksonprongs, we
discern no reversible error frorthe prosecution's Crim.R. 16
violation. Accordingly, we neednhot disturb the trial court's
decision to deny appellant's misirmotion and to allow Mitchell
to testify. See State v. Walter40th Dist. No. 06AP-693, 2007-
Ohio-5554, § 54-55 (concluding ah a defendant's requested
discovery violation sanction was not warranted because the
Jackson prongs were not satisfied). Therefore, we overrule
appellant's third assignment of error.

State v. Andersor2009 WL 4809869, at *7-8.

The alleged violation by a state prosecutbRule 16 of the Ohio Rules of Criminal
Procedure, even if true, constitutes a state law claim that does not offer a basis for federal habeas
corpus relief. As noteduprg a federal court may review aat prisoner's habeas petition only
on the ground that the challenged confinementatésl the Constitution, laws or treaties of the
United States. 28 U.S.C. § 2254(a). A federalelaabcourt does not fumen as an additional
state appellate court reviewing state ¢gutecisions on state law or proceduklien v. Morris,
845 F.2d 610, 614 (6th Cir. 1988).

Here, the state appellate codetermined that the prosecu violated the mandates of
Ohio’s Crim. R. 16, but that the vation did not warrant a sanction un&ate v. Jacksori,07
Ohio St.3d.53, 1 131See State v. Andersd?009 WL 4809869, at *5-7. This Court must defer
to the state appellate cdsrinterpretation of its own rules and proceduee Allen v. Morris
845 F.2d at 614 (quotingachin v. Wainwright758 F.2d 1431, 1433 (11th Cir.1985)).

Petitioner also claims that he was deniediratfeal, because of prosecutorial misconduct,

when the prosecution failed to identify Mitchalh a prosecution witnegsior to the beginning

of trial. It is true that the prosecution must produce evidence favorable to an acBueeyl v.
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Maryland (1963), 373 U.S. 83, 87 (1963). However, frater does not altge that Mitchell
could have provided any exculpatavidence for the defense. T contrary, Petitioner alleges
that Mitchell's testimony draatically undermined his defess causing unfair prejudice to
Petitioner and resultinign an unfair trial. Petition PagelD# 99.

The United States Supreme Court has nevlf that the Constitution requires that the
prosecution reveal, prior to trial, the names obiainesses who will testify for the prosecution.
Weatherford v. Burseyi29 U.S. 545, 559 (1977). “Therens general constitutional right to
discovery in a criminal case, aBdady did not create one.Id . at 559;United States v. Presser
844 F.2d 1275, 1281 (6th Cir. 1988%ee also Warlick v. Romanowisi67 Fed.Appx. 634,
639, unpublished, 2010 WL 729528"(€ir. March 3, 2010)(same). The Constitution does not
demand “that the prosecution make a comphbatd detailed accounting the defense of all
police investigatory work on a case.United States v. Agurgd27 U.S. 97, 109 (1976)(quoting
Moore v. lllinois 408 U.S. 786, 795 (1972).

Claims four and six are without merit.

Claim Five

In claim five, Petitioner alleges that he wdenied a fair trial because his attorney had
previously represented prosecution witness éaisGlover, was an acquaintance of prosecution
witness Deborah Steele Bosley, was criminailyoived in the charges at issue, and because he
was “involved with the co-defendant.’Petition, PagelD# 105Petitioner's Reply,PagelD#
2979-81;Anderson v. Warden, Chillicothe Correctional Instituti@12-cv-130Exhibit 17to
Motion to DismissPagelD# 246. Petitioner represents,thata result, his attorney improperly
advised Petitioner to rejectahgovernment’s plea offer, failed to request a continuance after

learning that Cornelius Mitchell would testify as a prosecution witness, failed to object to the
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trial court’s restitution order, and fadleto properly investigate the caséetitioner's Reply
PagelD# 2982-83.
The state appellate court denied this claim, reasoning as follows:

Appellant argues that his defenseswainted in front of the jury
because defense counsel (1) receivexhey from some of the real
estate transactions that were pafrtthe fraud, (2) had power of
attorney to sign documents in a real estate transaction that was part
of the fraud, (3) knew witness Bley, (4) previously represented
witness and co-defendant Gloyeand (5) had a longstanding
relationship with appellant. Appellaatso argues that, due to these
factors, (1) defense counsel shbulot have represented him, and

(2) defense counsel violatechigtal duties by representing him.

Appellant invokes constitutional due process and fair trial
protections. According to the Wlad States Supreme Court, no
right ranks higher than a defendant's constitutional right to a fair
trial. Press-Ent. Co. v. Superior Court of California, Riverside Cty.
(1984), 464 U.S. 501, 508, 104 S.Ct. 83823. A fair trial in a fair
tribunal is a basic requement of due procesState v. Lang¢1979),

60 Ohio St.2d 112, 114. As appelleseognizes, appellant's claims
concerning defense counsel also evoke the constitutional right to
effective assistance of counse&ee Strickland vWashington
(1984), 466 U.S. 668, 687, 104 S.Ct. 2052, 2064 (recognizing that
a defendant receives ineffectivesastance of counsel in violation

of the Sixth Amendment when cowtis performance is outside the
range of professionally competerassistance and results in
prejudice to the defense).

We conclude that appellant was m@nied due process and a fair
trial and did not receive ineffége assistance of counsel. Because
the evidence did not show amyiminal involvement by defense
counsel, there was no taint topatlant's defense from defense
counsel's representation. Moxer, the trial court provided
limiting instructions to cure impper inferences, and a jury is
presumed to follow instructions that the trial court provicitate

v. Stallings,89 Ohio St.3d 280, 286, 2000-Ohio-164. Although
appellant contends that defense counsel violated ethical duties by
remaining on the case, appellant points to no specific rule of
professional conduct to support tlesntention. In fact, the record

is devoid of evidence that defensounsel compromised his duties
as appellant's attorney. Defenseigsel's efforts resulted in a hung
jury in case No. 07CR06-4568. At the conclusion of the trial, the
court complemented [sic] defengounsel on providing appellant
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“a spirited defense.” (Vol. XIITr. 43.) Appellant was pleased

enough with defense counsel's periance to originally request

his services on appeal. Accordingly, we overrule appellant's fifth

assignment of error.
State v. Andersqr2009 WL 4809869, at *9-10.

A claim that defense counsel labored under a conflict of interest is tantamount to a claim

of ineffective assistancef counsel governed I§trickland v. Washingtodl66 U.S. 668 (1984).
Brooks v. Bobby660 F.3d 959, 963-64 (6th Cir. 2011). A defendant must show by the
preponderance of the evidence that defense ebtastively representedonflicting interests”
and that the “actual conflict afiterest adversely affectdds lawyer’'s performance.Burger v.
Kemp 483 U.S. 776, 783 (1987)ickens v. Taylgr535 U.S. 162, 171 n. 5 (2002). However,
where defense counsel labors under an actual conflict of intergstwhere a single attorney
represents multiple defendants, prejudice to the defense is pres@uogter v. Sullivan 446
U.S. 335, 349 (1980}olloway v. Arkansas}35 U.S. 475, 487-91 (1978%ee alsoMickens v.
Taylor, 535 U.S. 162, 174-76 (2002)alowiec v. Bradshaw657 F.3d 293, 314-15 (6th Cir.
2011), McElrath v. Simpsgn595 F.3d 624, 630-31 (6th Cir. 201@xewart v. Wolfenbarger
468 F.3d 338, 350-54 (6th Cir. 2006&)jlard v. Mitchell, 445 F.3d 883, 890-91 (6th Cir. 2006);
Whiting v. Burt 395 F.3d 602, 617-20 (6th Cir. 2008)¢Farland v. Yukins356 F.3d 688, 705—
09 (6th Cir. 2004);Moss v. United States823 F.3d 445, 460-61 (6th Cir. 2003mith v.
Hofbauer 312 F.3d 809, 814-16 (6th Cir. 200But see Fautenberry v. Mitche815 F.3d 614,
627-28 (6th Cir. 2008) (applyim@uylerwhere petitioner complained that trial counsel served as
a trustee for township where victim's body i@snd.). Moreover, where the trial court knows or

reasonably should know that a peutar conflict of interest exists, that court has a duty to

inquire into the conflict.Cuyler,446 U.S. at 347-48Holloway, 435 U.S. at 483-84.
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In the case presently before the Courtjti®etr complains that the trial court improperly
failed to secure Petitioner's waiver of the claimed conflict of interd3etitioner's Reply
PagelD# 2982. However, Petitioner offers mpmort for any suggestion that the trial court
knew or had reason to know thas defense counsel wanvolved in criminalactivity or had
previously represented Petitionand any prosecution witneskideed, Petitioner offers no
evidence that his attorney emga in criminal activity or thatas a resultdefense counsel
improperly advised Petitioner to reject the government's plea offer. Similarly, Petitioner
identifies no exculpatory evidence that tagorney could have uncovered had he further
investigated the case, nor does Petitioner explam a request for a continuance, had one been
made after learning that Cornelius Mitchell webiikstify as a prosecution witness, would have
assisted the defense. Finally, Petitioner does not explain how his attorney performed in a
constitutionally ineffective manner connection with the trial court@rder of restitution.

In short, Petitioner has fadeto establish, by a prepondecanof the evidence, that his
defense counsel “actively represented conflictingrasts” that adverselaffected counsel’'s
performance at Petitioner’s trial. Petitioner has therefore failed to meet his burden of
establishing that the state courts’ dgmif this claim warrants relief.

Claim five is without merit.

WHEREUPON, the Magistrate JudgeRECOMMENDS that this action be
DISMISSED.

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, filadaserve on all parties written objections to those
specific proposed findings or recommendations to which objeds made, together with

supporting authority for the objection(s). Aidge of this Court shall make a de novo
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determination of those portiod the report or specified pposed findings or recommendations

to which objection is made. Upon proper objecti@gjdge of this Court may accept, reject, or

modify, in whole or inpart, the findings or t@mmendations made herein, may receive further
evidence or may recommit this matter to the msiagie judge with instructions. 28 U.S.C. §

636(b)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiver othe right to have the slrict judge review th&eport
and Recommendation de noaod also operates as aivea of the right taappeal the decision of
the District Court adopting thReport and Recommendation. See Thomas v.48h U.S. 140,
(1985);United States v. Walter638 F.2d 947 (6th Cir.1981).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of

appealability should issue.

s/ _Norah McCann King
NorahMcCannKing
UnitedStatesMagistrateJudge

October 30, 2014
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