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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JACQUELINE S. DUNCAN,
Plaintiff,
Civil Action 2:13v-635
Magistrate Judge Elizabeth P. Deavers
V.
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Plaintiff, Jacqueline S. Duncan, brings this action under 42 U.S.C. 88 405(g) and
1383(c)(3) for review of a final decision of ti®mmissioner of Social Security
(“Commissioner”) denying her application for Supplemental Security Income. Thierrisa
before the Court for consideration of Plaintiff’'s Statement of Errors (E€RAR), the
Commissioner’s Memorandum in Opposition (ECF No. 20), Plaintiff's Reply (ECF No.ril), a
the Administrative Record (ECF No. 9). For the reasons that follow, theé QU&RRULES
Plaintiff's Statement of Errors aFFIRM S the Commissioner’s decision.

. BACKGROUND

Prior to filing the instantlaim, Plaintiff had twice applied for Supplemental Social
Security hcome; first in November 2001 and subsequently in September 2005. (R. at 84.) On
April 28, 2009, Administrative Law Judge Rita S. Eppler issued an unfavorable decision finding
that Plaintiff was not disabled within the nméag of the Social Security Act. (R. at 81-94.)
Plaintiff did not pursue an administrative appeal of the April 28, 200rs&ability decision.

Plaintiff filed her current application for benefits on October 2, 2009, alle¢baighe

has been disablesince November 1, 2001. (R. at 152) Plaintiff alleges disability as a result
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of chronic obstructive pulmonary disease (“COPD”) and “spine disease.” (R. atRl@hjiff's
application was denied initially and upon reconsideration. Plaintiffrdcage novahearing
before an administrative law judge. Administrative Law Juelgel E. Yeriar(*ALJ") held a
hearing on December 15, 2011, at which Plaintiff, represented by counsel, appeareiifiadd tes
(R. at 54-71.) Carl W. Hartung, a vocational expert, also appeared and testified. (R9at 71-
On February 22, 2012, the ALJ issued a decision finding that Plaintiff was not disatblied wi
the meaning of the Social Security Act. (R. at389) On May 17, 2013, the Appeals Council
denied Plaintiff's request for review and adopted the ALJ’s decision as the i€siomar’s final
decision. (R. at B.) Plaintiff then timely commenced the instant action.

II.  HEARING TESTIMONY
A. Plaintiff's Testimony

At the December 15, 2011 hearing, Plaintiff testified that sadagy-nine yearld
widow with an eleventigrade education. (R. atf86.) She stated that she lives alone in a-first
floor apartment in New Concord, Ohio. (R. at 55.) Plaintiff further testified ligatlses not
have a driver’s license and that her childdewe herplaces when neededR. at 55-56.)

Plaintiff stated that she receives state disability benefits, food stamps, and hasah caed.
(Id.)

Plaintiff testified that shbasnot been employed since she filed her application for
Supplemental Social Security Income dhnatshe has not looked for work. (R. at 56-57.)
Plaintiff said that she hatifficulty breathing and that her back causesalet of pain. id.)
Plaintiff furtherstatedthatshe gets tired from walking to the bathroom and that she lays on her
right side to alleviate the pain in her backd.)( She testified thaterpain is in her lowr back,
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starting around her béeliae and radiating into her hips. (R. at 57.) She describepdieras
alwaysbeing present and stated titaadiates into her legs ghe stands for long periods of time
or is walking. (R. at 58.)

Plaintiff also tetified that her breathing has worsened over the last cotigkars. (R.
at 5859.) She stated that she has bearoxygen since 2009 atitiat she uses it at most times,
including when she leaves her home. (R. at 60.) Plafuatifiertestified that she still smokes
approximately five cigarettes per day and that she renf@resxygerunit when she goes
outside to smoke.Id.) Plaintiff testified that shereviously smoked four or five packs of
cigarettes per day. (R. at70.)

Plaintiff statedthat she has diffidty sleeping and that she sleepsdpproximately two
hours per night anche takes fiveor tenrminute naps throughout the day. (R. 61-@2laintiff
testified that she spends her days watching television and that her daughteos$ deral
household chores. (R. at 66.) She added that she goes todbey gtore with her daughter
sometimesbut that she gets out of breath walking into the stdde) (

Plaintiff testified that Dr. Short is her primary care physi@ad that she sees him every
three months. (R. at 63.) She indicated that her prescriptions include Ativan, Vicodin,
Potassium, Prilosec, and Clovan dhatshe takes all of theseedications as prescribed. (R. at
65.)

Upon examination by her attorne®laintiff testified that she gets pneumonia
approximately two or three times per year. (R. at 68.) Plaintiff alsasteeshe quit drinking

in 2006, buthat shenas hadalcoholic beverageon at least two occasions since then. (R. at 69-



70.) Plantiff furthertestifiedthat her pain medication no longer works as well and that she gets
shortness of breath even when she is just lying at home. (R. at 70.)
B. Vocational Expert Testimony

Carl Hartungestified as the vocational expert (“VE”) at the administrative hearing. (R.
at 7179.) As a preliminary matter, the VE testified tlnet agreed with the prior vocational
experttestimony that Plaintiff has no siaelevant work experiencgR. at 72.)

The ALJthenasked the VE a series of questions about a hypothetical individual with
Plaintiff's age, educational background, the absence of any past relevananatke following
capabilities and limitations:

[The] individual could perform the exe@nal requirements of light work as that

term is defined in the Dictionary of Occupational Titles and Social Security

regulations except the individual could not climb ladders, ropes, or scaffolds.

Should avoid hazards such as unprotected heights agérdas machinery, and

cannot engage in commercial driving. You should also assume the individual

could frequently climb stairs and ramps and occasionally stoop and crouch. You
should also assume that as a result of medically determinable mental imp&irmen
the individual can perform simple repetitive tasks in a relatively static
environment where changes can be explained and where independent
prioritization of tasks and more than daily p[llJanning is not required. The
individual can have no more than occasional[] interaction with others and cannot
do work involving conflict resolution or persuading others to follow instructions.
(R. at 73.) The VE testified that the hypothetical individual could perform work agttie |
exertional level such as a helseper or clean€B57 jobs in the regional economy), food
preparation worker (177 jobs in the regional economy), dishwasher (91 jobs in thelregiona
economy), or hand packager (92 jobs in the regional economy). (R. at 7BREA/E further

testified hat in Southeast Ohio, the total number of unskilled jobs at all physical demand levels

is 28,480. (R. at 74.)



The ALJnextasked the VE to assume the hypothetical individual could not do work
requiring more than occasional exposure to dust, fumesgass exposure to poorly
ventilated areas. (R. at-7#%.) The VE stated that these additional limitations would not change
his testimony that the hypothetical individual could perform work at the light exalrterel.

(Id.)

The VEfurthertestifiedthat competitive employment would be precluded if the
hypothetical individual was required to use a portable oxygen unit when outside of the home.
(R. at 75.) The VE explained that the only work availainiéer these circumstancesuld be
unskilled sedentary worlsuch aslerical office work, andhat Plaintiffis not qualified to
perform this type of work because of her education level. (R. at 75-76.) ThaksdEstified
that @mpetitive employment would be precluded basetteating physiciar. Short’s
October 2011 assessment. (R. at 76-77.)

. MEDICAL RECORDS *
A. Primary Care Physician, Philip E. Short, M.D.

Plaintiff established care with Dr. Short on May 5, 2006. (R. at 304, 323.) Dr. Short
notedthat Plaintiff was smoking threeacks of cigarettes per dagpd that she hadiminished
breath sounds upon physical examination. (R. at 323.)

On May 26, 2006Dr. Shorttreated Plaintiff for lowback pain (R. at 321.) He noted

that Plaintiff was recently hospitalized for seizurgsl.) An x-ray of Plaintiff's lumbar spine

! plaintiff does not dispute the ALJ’s findings regarding her mental funogdmitations. (ECF
No. 12.) Because Plaintiff does not assert that the ALJ erred with regardnmnieertionalimitations,
the Court considers only her physical conditiand limitations.
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reflectedanterior spurring dterL-3, L-4, and L5, as well as disspace narrowing at heb-S1,
posterior spurring, posterior facet sclerosis, and hypertrophy. (R. at 299.)

In December 200@r. Short treagd Plaintiff foracute bronchitis. Dr. Short noted that
Plaintiff was still smoking anthat sheexhibited no increased shortness of breath. (R. at 316-
17.) Examination revealed that Plaintiff's lungs were clear with dimgdigiteath sounds. (R.
at316.) Dr. Shorindicatedthat he “told [Plaintiff] very strongly she needs to quit smoking.”
(Id.)

In January 2008, Dr. Short treated Plaintiff for exacerbation of chronic back paiat (
311.) Plaintiff complained of lowback pain that radiated down the back of her left léd)) (

Dr. Short ordered aMRI of Plaintiff’'s lower back which showed degenerative disc disease at
the uppe and lower aspects of hiermbar spine. (R. at 258-59.) Dr. Short noted that Plaintiff
was still smoking small cigars and that her lungs were clear with diminishet boesds. (R.
at 302.)

In July and November of 2008, Dr. Short noted that Plaintiff was doing “fairly wgi.”
at 309-310.) @ Decembef7, 2008, Plaintiff waagaintreated for acute bronchitis. Dr. Short
againnoted that Plaintiff was still smoking cigarettes and still coughiatgthatshe had no
increased shortness of breath and no wheezing. (R. at 308.)

On June 10, 2009, Plaintiff presented to Dr. Sfara follow~up from pneumoniadr
which she had previously been hospitalized. (R. at 307.) Dr. Short noted tixatsstadking
Prilosec and doingetter. [d.) He further noted that Plaintiff denied any chest pain or shortness

of breath and that her lungs were clear. Dr. Short again advised Plaintiib tensoking. 1¢.)



Additionally, aJune 10, 2009 letter from Dr. Short indicates that Plaintiff is to have oxygen in
her home and is to be provided “two liters nasal cannula continuously.” (R. at 295.)

On September 9, 2009, Dr. Short again treated Plaintiff. pdise oximeter reading was
95%, andexamination revealetthat she had no cough, hemoptysis, paroxysmal nocturnal
dyspnea, orthopnea, seizures, or dizziness. (R. at 306.) Dro8bennorestrongly advised
Plaintiff to quit smoking cigarettegld.)

Dr. Short submitted tunctional assessmeat Plaintiff's conditionsbased on treatment
of Plaintiff from May 5, 2006, through Septear8, 2009. (R. at 304.) Dr. Shortasportstated
that Plaintiff had the diagnoses GOPD, seizures, and lumbar spinal stenoslid.) (He noted
that Plaintiff's symptoms included chronic shortness of breath and backhbafarther noted
that Plainiff's conditions improved with medication. Dr. Shestplained that Plaintiff was
taking Flovent for her emphysema and potassium and Prilosec for her upsehstRaat
305.) Dr. Short opined that “due to her emphysema and back pain she is unable to do sustained
work because of shortness of breath. Back pain limits her ability to bend, stoop oRlifat (
305.)

On December 10, 2009, Dr. Short treated Plaintiff for muscular back pain. Plaintiff
reported pain in her neck and in between her shoulder blades. (R. at 388.) Dr. Short told
Plaintiff to take Tylenol for the pain. He also noted that Plaintiff did not have shortness of
breath, cough, or hemoptysidd.]

On June 30, 2010, Dr. Short noted that Plaintiff had no hemoptysis, shortness of breath,
transient ischemic atta¢KTIA”") or cerebrovascular accideftCVA”) symptoms, or cough(R.
at 387.) He again told Plaintiff to stop smokin@n October 5, 2010, Dr. Shoagainindicated
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that Plaintiff continued to smolagarettes and was not interested in quitti(ig. at 439.)He

also notedhat Plaintiff deniegshortness of breath, hemoptysis, paroxysmal nocturnal dyspnea,
orthopnea, or dizziness. Examination ied that Plaintiff’'s lungs were cleabr. Short “again
strongly advised her to quit smoking.ld\)

In March 2011, Dr. Short treated Plaintiff for bronchitis again. (R. at 43Ruintiff
complained of a cough that had lasted three or four dayShort noted that Plaintiff was not
wearing her oxygen at the appointment and that her pulse oximeter on room air wa$dd8%. (
Examination showed that Plaintiff's lungs were clear with diminished breath soBralstiff
was still smoking.(Id.)

In May 2011, Plaintiff underwent an overnight oximetry study. In this stekyntiff
underwenthree desaturations of over three-minute duration and seven desaturation events in less
than three minutes. (R. at 442)aintiff’'s lowest oximetereading was 78%. (R. at 442.) Dr.
Short signed a certifate of medical necessity forlabme oxygen for non-continuous, overnight
use with a flow rate afwo liters based on the results of this study. (R. at 443.)

Dr. Short completed a secohuhctional capacity assement in October 2011. (R. at
447-48.) Dr. Short opined that, in an eight-hour workday, Plaintiff could staeel hlours for
twenty minutes at onéme, wdk one hour for ten minutes at one time, and sit four hours for one
hour at one timdift up to ten pounds occasionajlyse her hands for simple grasping, pushing
andpulling, and fine manipulatigruse her feet for repetitive movemerisnd and squat
occasionallybut could not crawl, climb steps, or climb ladders. (R. at 447-48.) Finally, Dr.
Short furtheropined that Plaintiff would likely have full or partial unscheduled absences of five
or more days a month due to her conditions. (R. at 448ipdicatedthat Plaintiff's lumbar
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spinal stenosis and chronic back paia functional limitatioa that should be considered in
evaluating her physical capabilitieéR. at 448.)

In November 2011, an x-ray showed very mild peribronchial thickenintatotiff’s
right lung base. (R. at 451.) On December 6, 2011, Dr. Short fbab@laintiff's cough was
much better He also notethat Plaintiffdid not like to use her inhaler. (R. at 450.) His notes
statethat Plairiff had recently used Ventolin and that it worked much better for her than
Flovent. Examination revealed that Plaintitigs were clear wh diminished breath sounds.
Dr. Short agairadvisedPlaintiff to quit smoking.(ld.)

On January 4, 2012, Dr. Short prepared another letter stating that Pisioté&cribed
continuous oxygen in her home at a flow rate of two liters. (R. at 457.)
B. Genesis Healthcare SystenBethesda Hospital

In January 2008, Plaintiff presentedBethesdadospitalwith low-back pain radiating
into her hips. (R. at 258.) An MRI of Plaintiff’'s lumbar spine showed significant deafgre
disc disease at-b-S1 with moderate central and right paracentral disc bulge and relative canal
stenosis. (R. at 258-59

In October 2008, Plaintifigainpresented to the hospitalth low-back pain Plaintiff
described the pain as‘throbbing sensation that increases with standing, sitting for extended
periods of time, or trying to lie on her sides.” (R. at 260Q-&3hysicalexaminatiorshowedshe
had tenderness at 151 anda positive straighleg raise (R. at 261.) Plaintiff was diagnosed
with degenerativeiscdisease ad discogenic pain and given a lumlegidural steroid injection

at her L5S1 (R. at 262



In December 2008, Plaintiff presented to the emergency room complaininpeheids
beencoughing so hard for the past two weeks that she began vomiting blood. (R. at 264-65.)
Plaintiff reportedconsuming greater thaenalcoholic beverages per dagpd smoking three
packs of cigarettes per day. (R. at 26BXamination of her lungs revealed scattered wheezing
and rhonchi. (R. at 267.) A chestayreflectedminimal atelectasis at her left lung base. (R. at
272))

In May 2009 Plaintiff presenéd to the emergency rodior COPDexacerbation. (R. at
288.) In the emergency room, Plaintiff’'s pulse oximeter reading was 90%, andidshe ha
borderline hypoxemia (abnormally low level of oxygen in the blood). (R. at 290.) Shealso ha
diminished breath sounds, wheezing, rhonchi, and crackles in her lungs. (R. d@lagitijf
received intravenous antibiotics and steroids. At discharge, her pulse oxisaelieg was 93%
on room air. (R. at 288.) She was “strongly encouraged [ ] in somewhat gexpiscnot to
resume her smoking.”ld.) Plaintiff was given numerous medications and instructed to follow
up with Dr. Short. (R. at 289.)

C. Consulting Pulmonologist, Paul Knight, M.D.

In February 2010, Dr. Knight conducted a pulmonary function stfiyaintiff on
behalf of the Bureau of Disability Determination. (R. at 367-78.) Dr. Knightpretzd the
study to reveal moderate obstructive ventilatory defect with mild increase invitbw
bronchodilators. (R. at 369Blaintiff's ForcedExpiratory Volume FEV1)? levels were 1.12

before bronchodilator and 1.25 aftefd.)

’FEV1 (Forced Expiratory Volume) is the maximal amount of air an indivicamforcefully
exhale in one secondt is then converted to a percentage of normal. FEV1 is a marker for the degree of
obstruction. FEV1 greater 80% gfredicteds normal; FEV1 60% to 79% of predicteeflects nild
10



D. Aruna Gowda, M.D.

In August 2010hematologisDr. Gowdaevaluated Plaintiffor polycythemia (elevated
red blood cell count). Dr. Gowdhagnosed Plaintiff witlpolycythemia secondary to smoking
and macrocytosigé€d blood cells are larger than normal). (R. at 426-27.) Dr. Gowda continued
to track Plaintiff's completed blood countPlaintiff was treated with phlebotomy (bloodletting)
through at least August 2011. (R. at 408-35.)

E. StateAgency Evaluations

On April 5, 2010, statagency physiciaiV. Jerry McCloudM.D., reviewed the record
and assessed Plaintiff's physical functioning capacity. (R. at 379-86Md@oud opined that
Plaintiff could lift, carry, push, and/or pull twenty pounds occasionally and ten pounds
frequently; stand and/or walk about six hours in a workday; and sit for about six hours in a
workday. (R. at 380.) Dr. McCloud noted hesidual functional capacity (“RFC”) assessment
is an adoption, under AR 98-df the prior ALJ'sApril 28, 2009RFCassessment(ld.) Dr.
McCloud adopted the prior RFC, but added limitations to accouml&intiff's degenerative
disc disease and histooy seizures. Héurther opined thaPlaintiff hasthe following
capabilities andimitations: she can occasionabyoop or crouch, frequently climb ramps and
stairs,but never climbladders, ropg or scaffolds. (R. at 381.) Dr. McCloud found Plaiidif
statements to be only partially credible. (R. at 384.) Drs. Waddell and Mexiiemwed the file

andaffirmed Dr. McCloud’s assessment. (R. at 403}04

obstruction; FEV1 40% to 59% of predicted reflectsderate obstruction; FEMess than 40% of
predicted reflects severe obstructi®eePat Bass, M.D Forced Expiratory Volume-What IS Forced
Expiratory VolumeAbout Health(August 18, 2014
http://asthma.about.com/od/glossary/g/def_fevl.htm.
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IV. THE ADMINISTRATIVE DECISION

On February 22, 2012, the ALJ issued his decision. (R. at 19-39.) At step one of the
sequential evaluation procesthe ALJ found that Plaintiff had not engaged in substantially
gainful activity since October 2, 2009. (R. at 25.) At step theAlLJfound that Plaintiff has
the following combination of severe impairmehgst described as polycythem@OPD,
degenerativelisc disease of the lumbar spine, bipolar disoraderetherwise specifieghost-
traumatic stress disordeand alcohol abuse in gl remission. Id.) The ALJ also found that
Plaintiff's alleged seizure or seizure type disorder is not a severe ingoaib@cause tlough
the record contains references to seizutekes not document the presence of any seizure or
seizuretype dsorder. (R. at 26.J7he ALJfurther found that Plaintiff did not have an
impairment or combination of impairments that met or medically equaled one of the listed
impairments described in 20 C.F.R. Part 404, Subpart P, Appendix 1. (R. at 27.) Austdp fo
the sequential process, the ALJ evaluated Plaintiff's RH@& ALJappliedDrummonav.

Comm’r of Soc. Secl26 F. 3d 837 (6th Cir. 1996)nd found that new and material eviden

3 Social Security Regulations require ALJs to resolve a disability clamagh a fivestep
sequential evaluation of the eviden&@ee20 C.F.R. § 416.920(a)(4). Although a dispositive finding at
any step terminates the ALJ’s reviesee Colvin v. Barnhard75 F.3d 727, 730 (6th Cir. 2007), if fully
considered, the sequential review considers and answers five questions:

1. Is the claimant engagéd substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimant’s severe impairments, alone or in combination, meet or

equal the criteria of an impairment set forth in the Commissioner’s gisfin
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant's residual functional capacity, can ineacla
perform his or her past relevant work?
5. Considering the claimant’s age, education, past work experience, alulrésnctional

capacity, can the claimant perform other work available in the national reg@no

See20 C.F.R. 8416.920(a)(4Mee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
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demonstratethat Plaintiff had thedditionalsevere impairment ofgbycythemiabeginning on
October 5, 2010. He therefore concluded leatas not bound by the priéiLJ’'s RFC
determinatiorfor the subsequent, unajudicated period of disability. (R. atTe)ALJset forth
the Plaintiffs RFC as follows

After carefu consideration of the entire record, [the ALJ] find[s] that the

[Plaintiff] has the residual functional capacity to perform light work as defined in

20 CFR 416.967(b) except climbing stairs and ramps frequently and stooping and

crouching occasionally. She cannot climb ladders, ropes or scaffolds and is

precluded from hazards such as unprotected heights and dangerous machinery and

cannot engage in commercial driving. Regarding mental limitations, the

[Plaintiff] retains the mental capacity for simple, egfive tasks in a relatively

static environment where changes can be explained and independent prioritization

of tasks and more than daily planning is not required. Additionally, she cannot

have more than occasional interaction with others and canrotrpexork that

involves conflict resolution or persuading others to follow instructions.
(R. at 31.) In reaching this determination, the ALJ adopted the assessmeatis-afjshcy
reviewing physician Dr. McCloud, “who adopted the prior ALJ decision uABe98-4, with the
addition of no concentrated exposure to heights, hazardous machinery or commernglddiévi
to her history of seizures.” (R. at 32.) The ALJ explained that he found Dr. McCloud’s
assessment “consistent with and well supported by the evidence of the record as”a(ichple
The ALJconcludedhat treating physician Dr. Short’s opinion was entitled to “little” weight
explaining that the opiniowas“quite conclusory, providing no explanation of the evidence
relied on in forming that opinion, and lacking specificity, which might otherwidesritanore
convincing.” (R. at 33.) The ALJ added that Dr. Short appeared to rely “quite heaviky on th
subjective reports ofysnptoms and limitations reported by the claimant and seemingly accepts
uncritically as true most, if not all, of what tbieaimant reported.” I.) ThealsoALJ noted that

Dr. Shorthas“no special expertise in reviewing an objective record and formulating an opinion

13



as to medical severity and limitations stemming from [Plaintiff's] impairments” atchédid
not “have access to all of the medical evidence that is currently in the reciargl.” (

The ALJnext indicatedhat Plaintiff appears to havederlying medically determinable
impairments that could reasonably cause some symptomatology. He concluded, however, tha
the objective evidence fails to document the presence of any impairment or coonbahati
impairments that could reasonably be exptveresult in symptoms of such a severity or
frequency as to preclude thenge of work described in the RFC he sent forth for Plaintiff. (R.
at 35.)

Relying on the VE’s testimony and followimagplicable regulations and case |&ne
ALJ adopted the prior ALS finding that Plaitiff has no past relevant work. He found,
however, hatjobs exist in the national economy that Plaintiff can perform. (R. at 3773&)
ALJ therefore concluded that Plaintiff was not disabled under the Social Secttrity/ at 39.)

V. STANDARD OF REVIEW

When reviewing a case under the Social Security Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported by substantial evidence and wagoradant to
proper legal standards.’Rabbers v. Comm’r of Soc. S&i82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C.

8§ 405(g) (“The findings of the Commissioner of Social Security as to anyffagpported by
substantial evidence, shall be conclusive . .. .”). Under this standard, “substadéatevs
defined as ‘more than a scintilla of evidence but less than a preponderansectt islevant

evidence as a reasonable mind might accept as adequate to suppettisian.” Rogers 486
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F.3d at 241 (quotin@utlip v. Sec’y of Health & Human Serv&5 F.3d 284, 286 (6th Cir.
1994)).

Although the substantial evidence standard is deferential, it is not trivialCdume must
“take into account whatever in theaord fairly detracts from [the] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Nevertheless, “if substantial
evidence supports the ALJ’s decision, this Court defers to that finding ‘evendfishe
substantial evidence in the record that would have supported an opposite conclieiey
v. Comm’rof Soc. Se¢581 F.3d 399, 406 (6th Cir. 2009) (quotkey v. Callahan109 F.3d
270, 273 (6th Cir. 1997)). Finally, even if the ALJ’s decision meets the substantial evidence
standard, “a decision of the Commissioner will not be upheld where the 8S#oftollow its
own regulations and where that error prejudices a claimant on the merits or slépgickimant
of a substantial right.””"Rabbers582 F.3d at 651 (quotirgowen v. Comm’r of Soc. Se478
F.3d 742, 746 (6th Cir. 2007)).

Finally, even if the ALJ’s decision meets the substantial evidence standard, “‘a decision
of the Commissioner will not be upheld where the SSA fails to follow its own regndaind
where that error prejudices a claimant on the merits or deprives the clairaassbstantial
right.”” Rabbers582 F.3d at 651 (quotiri§owen 478 F.3d at 746).
VI.  ANALYSIS
In her Staten of Errors, Plaintiflasserts that th&lLJ erred in giving treating physician
Dr. Short’s opinion less than controlling weight. (ECF No. 12.) Plaintiff also poditthéha

ALJ improperly adopted the opinions of the rexamining stat@agency physiciabr.
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McCloud. More specifically, Plaitiff challenges the ALJ’s adoption of Dr. McCloud’'s RFC
assessmentThe Court considers each of Plaintiff’'s contentions of error in turn.
A. Weight Assigned to Dr. Short

According to Plaintiffthe ALJ “assigned Dr. Short’s opinions less than controlling
weight without support of good reason in direct violation of 20 C.F.R. Section 416.927(c)(2).”
(Pl.’s Statement of Errors 1112, ECF No. 12.)The Court disagrees.

The ALJ must consider all medical opinions that he or she receives in evaluating a
claimant’'s case. 20 C.F.R. § 416.927(d). The applicable regulations define medical @snions
“statements from physicians . . . that reflect judgments about the nature arity sé¢yeur
impairment(s), including your symptoms, diagnosis and prognosis, what you ktda dakpite
impairment(s), and your physical or mental restrictions.” 20 C.F.R. § 416.927(a)(2).

The ALJ generally gives deference to the opinions of a treating soumce these are
likely to be the medical professionals most able to provide a detailed, longitpitinee of [a
patient’s] medical impairment(s) and may lgri unique prospective to the medical evidence
that cannot be obtained from the objective medical filings alone ....” 20 C.F.R. 8
416.927(d)(2);Blakey, 581 F.3d at 408If the treating physician’s opinion is “wedlupported
by medically acceptabldinical and laboratory diagnostic techniques and is not inconsistent with
other substantial evidence in [the claimant’s] case record, [the ALJ] waligoontrolling
weight.” 20 C.F.R. § 404.1527(d)(2).

If the ALJ does not afford controlling weight to a treating physician’s opiniorAltde

must meet certain procedural requirememslson v. Comm’r of Soc. Se878 F.3d 541, 544
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(6th Cir. 2004). Specifically, if an ALJ does not give a treating source’s opinion camgroll
weight:
[Aln ALJ must apply certain factors-namely, the length of the treatment
relationship and the frequency of examination, the nature and extent of the
treatment relationship, supportability of the opinion, consistency of the opinion
with the record as a whole, and the sakezation of the treating soureen
determining what weight to give the opinion.
Id. Furthermore, an ALJ must “always give good reasons in [the ALJ’s] notiesrdeation or
decision for the weight [the ALJ] give[s] your treating source’s opinion.” 20 C.F.R. 8
416.927(d)(2). Accordingly, the ALJ’s reasoning “must be sufficiently specificaterlear to
any subsequent reviewers the weight the adjudicator gave to the treatingssmadieal
opinion and the reasons for that weighEfiend v. Comm’r of Soc. Se&No. 09-3889, 2010 WL
1725066, at *7 (6th Cir. Apr. 28, 2010) (internal quotation omitted). The United States Court of
Appeals for the Sixth Circuit has stressed the importance of thergasdn requirement:
“The requirement of reasagiving exists, in part, to let claimants understand the
disposition of their cases,” particularly in situations where a claimant ktieats
his physician has deemed him disabled and therefore “might be especially
bewildered when told by an administrative bureaucracy that she is not, unless
some reason for the agency’s decision is suppli&héll v. Apfel177 F.3d 128,
134 (2d Cir.1999). The requirement also ensures that the ALJ applies the treating
physician rule and permits meaningful review of the ALJ’s application of the rule.
See Halloran v. Barnhar862 F.3d 28, 32—33 (2d Cir. 2004).
Wilson 378 F.3d at 544—-45. Thus, the reagonng requirement is “particularly important
when the treating physician has diagnosed the claimant as disa@lediany-Johnson v.
Comm’r of Soc. Sec312 F. A'ppx 771, 777 (6th Cir. 2008) (citiRpgers 486 F.3d at 242).
There is no requirement, however, that the ALJ “expressly”’ consider eachVigiisba

factors within the written decisioree Tilley v. Comm’r of Soc. Sédo. 09-6081, 2010 WL

3521928, at *6 (6th Cir. Aug. 31, 2010) (indicating that, uiglakleyand the good reason rule,
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an ALJ is not required to explicitly address all of the six factors within 20 C.F.R. 8§
404.1527(d)(2) for weighing medical opinion evidence within the written decision).

In the instant case, the ALJ acknowledged that Dr. Short is a treating phybiat
assignedoth of his opinionslittle weight” (R. at33-34.) The ALJ explainedis reasons for
discounting Dr. Shor$ Octoler 9, 2011 opinion as follows:

While given some consideration, Dr. Short’s opinion is entitled to no great weight
for [] several reasons. First, the opinion expressed is quite conclusory, providing
no explanation of the evidence relied on in forming that opinion, andn{ack
specificity, which might otherwise make it more convincing. The evidendeof t
record is absent any progress or treatment notes from the doctor, which might
make otherwise support his opinion. The totality of the medical eviddeady
illustratesthat the claimant is not as limited as indicated by this doctor. For
instance, December 10, 2009 notes show the claimant reported pain in her neck
and her shoulder blades for the past three to four weeks, and Dr. Short advised the
[Plaintiff] to take Tyknol for the pain. It appears that the doctor relied quite
heavily on the subjective reports of symptoms and limitations reported by the
[Plaintiff] and seemingly accepts uncritically as true most, if not all, oft wWiex
[Plaintiff] reported. The doctds a specialist in internal medicine, and appears to
have no special expertise in reviewing an objective record and formulating an
opinion as to medical severity and limitations stemming from these particular
impairments. Nor did he have access to allthed medical evidence that is
currently in the record. Given the foregoing, Dr. Short’s opinion is entitled to
very little weight.

(R. at 33(internal citations omitted) The ALJ explainedhathe afforded little weight to Dr.
Short’s undated opinion because Dr. Short’s treatment notes and the medical evidence in the
recorddid not support the opinion. (R. at.B4a'heALJ alsonoted that Dr. Short’s opinion
concludes that Plaintiff’'s impairments preclude any work actetvgn though such
determinatioris reserved to the Commissioneld.)

The Court finds that the ALJferedlegally sufficient reasons for affording little weight
to both of Dr. Short’s opinionsnd satisfiedhe goodreason requirement.oFexamplethe ALJ

properly discounte®r. Short’'s October 2011 opinion as conclusory and unsupported by Dr.
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Short’s own treatment notes and the totality of the medical evideé®ee20 C.F.R. 8§
404.1527(d)(3) (identifying “supportability” and “consisten@g’ a relevant consideratg)n
Simpson v. Comm’r of Soc. S&44 F. App’x 181, 193 (6th Cir. 2009) (concluding that the ALJ
satisfiedthe goodreason requirememthere the ALJ notethat the opinion was inconsistent
with the physician’s treatment ngtand with the record evidencédelm v. Comm’r of Soc. Sec.
405 F. App’x 997, 1001 (6th Cir. 20113amé. The ALJalso did not err in discountirgy.
Short’s opinion because of Dr. Shoittsavy reliance on Plaintif subjective coplaintsthat

the ALJ found notredibleand unsupported by tmecord See Ferguson v. Comm’r of Soc.
Sec, 628 F.3d 269, 273-74 (6th Cir. 2010) (concluding that the ALJ did not err in rejecting a
medical opinion based on the claimant’s subjective complaints, which were not supgyorted
objective medical evidence).

Finally, theALJ did not err in rejecting Dr. Shostbpinionthat Plaintiff is unable to do
sustained workiven that this determination isservedor the Commissioner20 C.F.R. §
404.1527(d)(1) (“[The Commissioner] is responsible for making the determination siodeci
about whether [the claimant] meets the statutory definition of disability); Bass v.

McMahon 499 F.3d 506, 511 (6th Cir. 2007) (holding that the ALJ properly rejected a treating
physician’s opinion that the claimant was disabled because such a determizati@served to
the Commissiongr

The Court further finds that substantial evidence supports the ALJ’s statedsieas
discounting Dr. Short’s opiniong=irst, substantial evidence supports the ALJ’s finding that Dr.
Short’s opinions were conclusory and unsupported. Dr. Short’'s undated opinion states, in a
conclusory manner, that Plaintiff is unable to do sustained work because of shortneashof br
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and back pain. (R. at 304-0%Dr. Short, however, does not provide any data or laboratory
findings to support this claim.ld;) His October 9, 2011 opinionkiewisefails to identify

specific clinical data or otherwise dam why his examinations led him to opine that Plaintiff's
physical capabilities are so limite&ee Buxton v. HalteR46 F.3d 762, 773 (6th Cir. 2001)
(“[T] he ALJ “is not bound by conclusory statements of doctors, particularly whereréhey a
unsupported by detailed objective criteria and documentation.”).

Second, substantial evidence supports the ALJ’s finding that Dr. Short’s opinions are
inconsistent with his own treatment notes and the objective medical evidenceaodite For
exampleDr. Short treated Plaintiff five days after submitting his October 91 Rhysical
Capacity Evaluation andotedthatPlaintiff denied any chest pain, shortness of breath, nausea,
or vomiting. (R. at 452.) He also noted that Plaintiff had no TIA or CVA symptoms and that her
lungs were clear upon examinationd.) Dr. Short treated Plaintiff again in December 2011 and
noted that “[Plaintiff] recently used Ventolin in the past and it does much betierFldvent
does not give her near the relief that Wemtolin does.” (R. at 450.) Furthen, March2011,
Plaintiff's pulse and oxygenation were at 98% without the assistance of heanoxy. (R. at
438.) MoreoverDr. Short’s treatment notes report that Plaintiff's lungs were oealear
with diminished breath sounds” on examination and that she denied shortness of breath,
hemoptysis, paroxysmal nocturnal dyspnea, or orthopnea. (R. at 308, 309, 310, 311, 312, 388,
438, 439, 450, 451, 452Relatedly, the AL$ determination that Dr. Short relied heavily on
Plaintiff's subjective reports of pain and uncritically accepted them as true isipjsorted by

substantial evidence gin that his tratment notes do not support his extreme opinions. In
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addition, Dr. Short’s opinions are inconsistent with the opinions of Drs. McCloud, Waddell, and
Morton. (R. at 380, 403-404.)

Finally, the record confirms that Plaintiff required only conservativenreat for her
back pain. No doctor recommended thiairRiff undergo surgeryMoreover,she was noted to
be ambulating without assistance and with a normal gait. (R. at P&intiff also
demonstratedull range of motion of her upper and lower extremitidd.) (Additionally, when
Plaintiff complained of bck pain to Dr. Short, he noted “I will have her just take Tylenol [] for
the pain.” (R. at 388.5eeleFevers v. Commof Soc. Se¢.476 F. App’x 608, 610-11 (6th Cir.
2012) (ALJ properly assigned onlijttle weight’ to the treating physiciasmextreme opinion
where the record reflected only conservative treatment).

In sum, the Court concludes that the ALJ provided good reasons for rejecting Dr. Short’s
opinion and that substantial evidence supports the ALJ’s stated reasansff’'®leontention of
error relating to the AL3 consideration of Dr. Short’s opinions is therefore overruled.

B. RFC Assessment

Within this contention of error, Plaintiff assettat “[t{]he ALJ improperly adopted the
opinions of the non-examining reviewer who did not review all of the evidence of the record.”
(ECF No. 12.) More specifically, Plaintiff challenges the ALJ’s adoptionroM2Cloud’s RFC
assessmentPlaintiff maintains that “[tjhe ALJ erroneously adopted Dr. McCloud’s physical
residual capacity assessment despite it adopting the previous decisiohial iegictional
capacity and Dr. McCloud’s not having reviewed the new and material evidenceqhia¢d a
newresidual functional capacity.” (Pl.’s Statement of Errors 8, ECF No. 12.) &bse ttat

“Dr. McCloud never discussed or reviewed how [Plaintiff's] polycythemia and pulimona
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function studies [] impacted her RFC.Id(at 9.) Finally, Plaintiff asse# that “the ALJ
neglected to resolve inconsistencies existing between the opinion and the sulestidetae of
the record that showed [Plaintiff] has new severe impairments as well as wgrseher
breathing from the previous decisionld.(at 11.)

Plaintiff's contention that the ALJ erred in adopting Dr. McCloud’'s RFC assggsm
because Dr. McCloud had netviewed the new and material evidence is unavailligintiff’s
arguments appear to be premised uponnberrectnotionthat the ALJ's determination that the
new and material evidence reflectu additional, severe impairmerdcessarilyequires
inclusionof additional limitations arising from the new severe impairm@&uit identification of
an additional impairment does not necesséaragslate into additional RFC limitationSee
e.g, Krokus v. ColvinNo. 13-389, 2014 WL 31360 (W.D. Pa. Jan. 2, 2014) (“Adding new
impairments to an existing group of impairments would only call for addition@l iegtrictions
if the limitations causd by those new impairments had not already been accounted Fere,
Plaintiff's arguments only carry weight if sheet her burden to establish that her polycythemia
required inclusion of limitationeot already accounted for in the existing RFC. According to
Plaintiff, her polycythemia impacted hgunlmonary functioning and breathing.

Within his decision, the ALJ acknowledged that Plaintiff's “main problem is her
breathing impairment.” (R. at 35He then proceeded to analyze the objective evidence bearing
on the severity of this impairment, including Plaingiffulmonary function studies arf.
Short’s treatment notefter reviewing the record evidence and PlaintifBstimory, the ALJ
concluded that th&the record doegsot contain evidence of abnormal clinical and laboratory
findings sufficient to document any further degree of loss of function,” (R. at 31)dded that
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the “evidence received into the record after the reconsideration determinatcanrang the
[Plaintiff’s] physical status did not provide any credible or objectively supported new and
material information to alter the State Agency’s findings concerninfPtamtiff’s] physical
limitations” (R. at 32). Because the ALdnalyzed the alleged limiting effects of Plaintiff's
polycythemia, namely, her breathing functionthe extent thathe erred in not explicitly
discussing how Plaintiff's polycythemia impacted her RFC, it was harmless éft 20 C.F.R.

§ 404.1545(e) (T]he pertinent inquiry is whethéne ALJ considered the ‘limiting effects of all
[claimant’s] impairment(s), even those that are not severe, in determineniglftimtiff’s]

residual functional capacity.”).

Substantial evidence supports the ALJ’s decision not to include additigpairments
attributable to Plaintiff’'s polycythemia beyond those already included in thengxRFC None
of the opinionffered byPlaintiff's treating physi@nslinked her polycythemigo any
particular limitation. Moreover, even thoudbr. Shorts treatment notes refleBaintiff’s
polycythemia, he did not even mention it as a condition that lirhieedhysical capabilities in
his October 9, 2011 Physical Capacity Evaluation. (R. at 447-48.)

Plaintiff maintains thathe ALJ should have concluded that she required portable oxygen.
The ALJaddressed the evidence upon which Plaintiff relies in support of her assertion as
follows:

| note that[Plaintiff] was issued a Certificate of Medical Neces€ixygen for

chronic airway obstruction for a period @2 months on May 31, 2011 after

testingplaced her oxygen saturatitevel at 78 percent. However, the doctor did

not order portable oxygen, instead specifying her oxygen therapy was prescribed

as “non-continuous, 8 hours sleepifigin a January 4, 2012 statement, Dr. Short
indicated thegPlaintiff], “has oxygen in her home, as she is to be provided two
liter nasal cannula continuouslyDr. Shorts twoline letter simply states that the

[Plaintiff] is to be on oxygen continuously in heome As such, the doct
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statementcannot be extrapolated to apply anywhere outside the [Plasptiff
home. As a aside,review of the record finds a letter from Dr. Short dated June
10, 2009 stating the very same information, verbatim. Furtherntioe January
2012 statementannot beconstruedas a Certificate of Medical Necessity, as it
provides no basis for extending the need of oxygen tostemping hours.
Understadably, Dr. Shois note was not taken into consideration in the prior
April 28, 2009. It does appear, however to have been of record whengbalép
council considered, and denied, the [Plairgiffrequest for review of the prior
ALJ decision of August 7, 2009.
(R. at 36(internal citations omitteéd) The Court agrees with the ALJ, thiaé twoline letter did
not require the conclusion that Plaintiff needed portable oxygen outside of herdspaeially
in light of repeated notations throughout Dr. Short’s nodédlecting that Plaintiff denied
shortness of breath and that her lungs were cl&eeR. at 308, 309, 310, 311, 312, 388, 438,
438, 439, 450, 451, 452.)
In sum, substantial evidence supports the ALJ’s RPI&intiff's contention of error
challenging the ALJ’'s RFC formulation is therefore overruled
VII.  DISPOSITION
From a review of the record as a whole, the Court concludes that substantial evidence
supports the ALJ’s decision denying benefits. Accordinglgintiff's Statement of Errors is
OVERRULED, and the Commissioner of Social Security’s decisighHEIRMED .
IT IS SO ORDERED.
Date: September 29, 2014 /sl Elizabeth A. Preston Deavers

Elizabeth A. Preston Deavers
United States Mgistrate Judge
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