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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Sur G. Novdl, et al.,
Case No. 2:13-CV-0698
Plaintiffs,
V. Judge Graham
State of New York, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court &taintiff Sur G. Novel's Motion td&rReopen the Time to
File an Appeal. (Doc. 26Federal Rule of Appellate Procedure 4(agipwsthe district courts
to reopen the time tfile anappeal should three conditions be mBecausehe first of the three

conditions is not met, the Court will deny Novel’'s Motion.

Background

Generally, parties must file a notice of appeal within 30 days after entry pfdipeent
or order appealed from. Fed. R. App. RPa@)(A). Novel failed to do so. His appeal would
ordinarily be precluded; however, Novel asserts ttetever received tioe of this Court’s
judgment or order. This, Novel argues, should persuade the Court to exercise éfsodigor
reopen the time for him to file an appeal.

A proper analysis of this case requires a timeline. The Court dismissed wjitidipe

Novel's ckims on November 12, 2014. (Op. & Order Granting Mot. to Dismiss, docTR4).

! Novel repeatedly cites Federal Rule of Civil Procedure 4(a)(6y)datich subsecticexiss. See Fed. R. Civ. P. 4.
The Court presumes this to be a typographic error and construes Novetia amtine made under Federal Rule of
Appellate Procedure 4(&6).
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same day, the clerk record#étht notice of the Opinion and Order, (Doc. 24), and the Judgment
(Doc. 25) were “delivered by other means to” Novel at his address in BangKkukiland.
(Defs.” Exs. to Mem. in Opp’n, doc. 28). 164 days later, on April 24, 2015, Novel moved to
reopen the time to file an appeal, asserting he did not recapies of either the Court’s Opinion
and Order, (Doc. 24), or Judgment, (Doc..4P)s.” Mot., Doc. 26). It is unclear how, or when,

Novel learned of the filingsld. at 2).

. Discussion

Novel asks the Court to use its discretion to reopertitie to file an appeal from its
order dismissing his complaint. Since the Court does not have the discretion to do so, Novel’s
motion must be dismissed. The Court only has this discretion if three conditions are met

The district courtmay reopen the timeo file an appeal for a period of 14 days

after the date when its order to reopen is entered, but only if all the following

conditions are satisfied:

(A) the court finds that the moving party did not receive notice under Federal

Rule of Civil Procedure 77(d) of the entry of the judgment or order sought to be

appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is entered or

within 14 days after the moving party receives notice under Federal Rule bof Civi

Procedure 77(d) of the entry, whichever is earlier; and

(C) the court finds that no party would be prejudiced.

Fed. R. App. P.@)(6) (emphasis added).

To satisfy subsection (A), the Court mdsid that the moving party did not receive
notice of the jdgmentwithin 21 days after entrysee Kuhn v. Sulzer Orthopedics, Inc., 498 F.3d
365, 369 (6th Cir. 2007while district court made no specific findings, Sixth Circuit concluded
that subsection (A) was satisfied by the appellant’s uncontrovaftetavit); see also In re

Marchiando, 13 F.3d 1111, 1114 (7th Cir. 199djstrict court required to make factual findings

under Federal Rule of Appellate Procedure Rule 4(a)[6e Court mustely onsome evidence



to make such a findingAnd in this Caurt, “[e]vidence shall be presented, in support of or in
opposition to any motion, using affidavits . and other documentary or electronic exhibits.”
S.D. OhioCiv. R. 7.Ze). The relevant evidence on this issue is spdeseen the sparse
evidence, th€ourt shouldletermine if it is entitled to presume any facts in making a ruling.

May theCourt may presume Novel received notdehe November 12, 2014 Judgment?
Yes, it seemsThe Court’s presumption is produced from thachinationsof Rules 5(b) and
77(d) of the Federal Rules of Civil Procedure along with Federal Rule of AjgpPltacedure
4(a)(6).See 16A Wright & Miller, Federal Practice and Procedure 8§ 3950.6 (4th ed. Appellate
Rule 4(a)(6) requirethe movant to provaon+eceipt of Rule 77(d) noticé'"While Rule 4(a)(6)
puts the burden on the moving party to demonstraterexeipt, the rule does not mandate a
strong presumption of receiptNunley v. City of Los Angeles, 52 F.3d 792, 795 (9th Cir. 1995)
This presumptionarises outof Rule 77(d)’'s reference to Rule 5(jed. R. Civ. P.77(d)
(requiing the clerk to serve notice of the judgment “as provided in Rulé b@®ule 5(b) state
that“[a] paper is served under this rule by: . . . maliing the person’s last known addresi
which event service is complete upon mailing[.]” Fed. R. Civ. P. 5(b).

The tension here is between Federal Rule of Appellate Procedure 4(a)(6), edhicks
affirmative proof of nonreceipt, and the presumption of completed seroreded by Rule 5(h)
See, e.g., Khor Chin Limv. Courtcall Inc., 683 F.3d 378, 380 (7th Cir. 201¢Appellate Rule
4(a)(6) does not mesh perfectly with Civil Rules 5(b) and 77(d). Rule 4(a)(6) tdlleceipt of
a document under Rule 77(d); but Rules Y&ud5(b) concernservice rather than receip).
Despite the tension her@r purposes of reopening the time to file an appedhe Sixth Circuit
it is not an abuse of discretion to presume receipt of a judgment when Rule 77(d) notice is

mailed. See Evans v. United Sates, 165 F.3d 271998 WL 598712 at *2 (6th Cir. 1998)



(unpublished table decisipitholding it was not an abuse of discretion for thstrict courtto
denymotion to reopen given record of mailing and no countervailing evigtddoged Sates v.
Franklin, No. CIV.A. 5:1007112, 2011 WL 14768at *1 (E.D. Ky. Jan. 18, 2011) (rebuttable
presumption of receipt created by CM/ECF record of mailibgf) see Khor Chin Lim, 683 F.3d

at 380(“no court of appeals has accepted the distiietrt's conclusion that a document is
‘received’ for the purpose of Rule 4(a)(6) the instant itserved’'under Rules 5(b) and 77(d).”).
But regardless of presumptions, Novel bears the burden to prove he never receivednieatiudg
See Evans, 165 F.3d27, 1998 WL 598712at *2 (movant failed to bear the burden of proof)
(citing Nunley, 52 F.3dat 795). He fails to do so.

Novel statesin his “Memorandum of Support” that he “received a copy of such order
dated November 12, 2014.” (BlMot. at 2 doc. 26). Novel does not state when he received a
copy of such ordeMovel states that “this is not the first time Pro Se Plaintiff Novel has not
received a copy of this Court’s orderld(). Novel also states that he would expect to receive a
papercopy of this Court’s order because our local rules require him to file all pleadimgs us
paper. [d.). It is not clear from Novel’s filing when he received the documents. It seems tha
Novel is asserting that he only recently received a copy of the, dndethat much is far from
clear.

DefendantglismissNovel's assertion-that he never received the Court’s final rulng
arguing it is not supported by any affidavit or declaration asdthus a mere conclusory
statement(Defs.” Mem. in Opp’n at 23, doc.27). Presenting their own evidend@efendants
point to the notice on the CM/ECF docket indicating the ctbgkveredNovel notice of the
Court’s Judgment on November 12, 2014. And while the notice says “[n]otice has beeredeliver

by other means to: .. Sur G Novel,"(Defs.” Exs. to Mem. in Opp’n, doc. 28paper delivery of



the notice could noget have taken place since the Court’s Opinion and Order and Judgment had
just been filedhat day And Novel does not appear to have been sent notice via email through
the CM/ECF systemAll the CM/ECFrecord indicates is that the clesknt Novelpapernotice

at the address he provided,; it is not evidence of Novel’s reafipat notice

Novel presents the Court with no affidavit or declaration supporting the assertions he
makes in his memorandum. In this Court, “[e]vidence shall be presented, in support of or in
opposition to any motion, using affidavits . and other documentary or electronic exhibits.”
S.D. OhioCiv. R. 7.2(e). Novel's attempt to present the Court with evidence in his memorandum
fails. Even a simple affidavit could provide the supporting evidence a court needs tohmake
required findingsSee In re Marchiando, 13 F.3dat 1114.The onlyrelevantevidence orthe
issue is the CM/ECF notice that the clerk’s office sent Novel the docuniarit¢his is only
evidence that the notice was sent, not that it was recdiredd.4(a)(6)(A) requires the Court to
“find[] that the moving partyid not receive notice” befi@ the Court may reopen the time to file
an appealFed. R. App. P. 4(a)(6)(Alemphasis addedNovel has not shown that he did not
receive notice.

SinceNovel fails to show that hedid not receive noticef either the November 12, 2014
Opinion and Order or Judgment within 21 days after enlwy,first condition listed in Rule
4(a)(6) is not met. And since “all of the . . . conditions” or Rule 4(a)(6) must bntae Court
to have the discretion to reopen the time to file an appeal, Novel’s motion will be dEm®d.
obviates the need to analyze the other arguments of the parties on the other requotREit
4(a)(6) or on the propriety of thi@ourt’s exercise of discretioithe Court notes, however, that it
lacks a factual bast® find when Novel received notice of the judgmeat necessity for ruling

on the requirement of Rule 4(a)(6)(B).



[11.  Conclusion
Therefore, he CourtDENIES Novel’'s Motion to Reopen the Time to File an Appeal.
(Doc. 26).

IT IS SO ORDERED.

s/ James L. Graham
JAMES L. GRAHAM
United States District Judge

DATE: October28, 2015



