Adams v. Karl Doc. 121

IN THE UNITED STATES DISTRI CT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRET ADAMS,
Plaintiff,
V. Civil Action 2:13cv-894
Magistrate Judge Jolson
GEORGE KARL,
Defendant.

OPINION AND ORDER

This is an action for breach of contract in which PlainBfet Adams alleges that
DefendantGeorge Karlfailed to pay for professional services rendered by Plaintiff pursuant to
the parties’ alleged oralontract With the consent of the partieee28 U.S.C. 8§ 636(c), this
matter is before the @irt for decision following a bench trial conducted on November 8, 2016.
In rendering its decision on this matter, the Court has consitleee@stimony of the witnesses
andthe documents admitted into evidendeor the reasons set forth below, the Court finds in
Defendant’s favor.

l. BACKGROUND

In this case, Plaintifbrings a breach of contract claim aaltegesthat Defendant has
failed—andcontinues to fail—to pay him $10,000 per month due under the parties’ oral contract.
(Doc. 1). In Defendaris answerhe acknowledgedninformal agreement to pay Plaintiff on a
monthly basidutdenied the existence of the contract described by Rfaif8eeDoc. 15). On
January 18, 2016 and January 2016,respectively, Defendant and Plaintited motions for
summary judgment. (Docs. 100, 101Magistrate Judge Kingholding that “the record

present[ed] genuine issues of material fadgnied both motions on August 3, 2016. (Doc. 107).
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The sole claim pending before the Court is Plaintiffs breach of contract cdagamnst
Defendant (SeeDocs. 28, 63). This case was reassigned to the undersigned on August 15,
2016. (Doc. 109).0n November 8, 2016, th€ourt held a onelay bench trial solely on the
issue of liability

A. The Parties

Plaintiff is a formerly licensed attorney in the state of Ohio who has pracpm®ts and
entertainment law since 1984. (1#4:5-17 Doc. 1 at 2). Defendant is a professional basketball
coach in the National Basketball Association (“NBA”)(Doc. 1 at 1). The two met
approximately twentyive years ago when theyoth invested in a company that promoted an
oversized training basketball.(Tr. 14:18-2D; Doc.1191, PAGEID#986. Over time, their
relationship evolvedoth persondy and professionbl. In hisJuly 2015deposition, Plaintiff
testified that heservedas Defendant’s friend, attorney, agent, and business pa(Dec. 1191,
PAGEID#9&). At trial, Defendant stated that “[Plaintiffl was my financial adviser, my legal
adviser, my insurance adviser, my speaking adviser.” (Tr. 8514 For his part,Plaintiff
described th relationship over this twentyear period as “verwery, very cbse.” (Tr. 3:18-

19).

Although the partiestruggled to articulatevhether Plaintiff was Defendant’sagent,
attorney, or bothwhat is clear is thaPlaintiff wore many hat in his relationship with
Defendant Plaintiff had the authority to make decisions in terms of how to prioritize
Defendant financial responsibilitiesOdoc. 1191, PAGEID#999; he paid Defendant’s B4
(Tr. 55:15-20; he served asle factoin-house counsel for Defendant by hiring outside counsel
for varous matters (Tr. 34:285:12); he had Power of Attornegver Defendant fron May 2004

through August 2012Doc. 1191, PAGEID#1285, 1288; Tr. 55:Z2%:2); and he was involved



in negotiatingorofessional basketbamployment contractsn behalf of Defendant(Tr. H4:12-
15).
B. FeeArrangement
Through much of theirelationship, Defendant paid Plaintiff a monthly fee vanat
Defendant claims were the array of serviBémintiff provided. $eeTr. 41:2342:2; 97:1321).
The payments initially began #6000 per month,rose t0$7500,and finally became$10,000.
(Doc. 1191, PAGEID#99091). The increase t&10,000took placesomewhes in the time
frame of 20052006 (Id.; Tr. 84:4-22. At trial, Defendant testified as to the reason he paid
Plaintiff a monthly fee:
| paid him a monthly stipend becausthought that was easier for me, to take care of all
my legal problems and relationship situations that | need a negotiator of a bankoloa
know, | went through a divorce; | went through a trust, building a twrsd;fthese are
things that still scare me today, and | don’t understand, and | need advice, both
financially and legally.
(Tr. 97:1521). In contrast Plaintiff testified the monthly compensation wsalely for his
services as Defendant’s agent. (d0:4-8; 41:2-17. As such, Plaintiff testified that hteeory
is that every time he negotiated an employment contomcbehalf of Defendantjt extended
[the] original agreement” to pay him $10,000 per mor{ifr. 46:2-19. In other words, Plaintiff
testified that hebelieved he was entitled to $10,000 a month for so long as there was an
employment agrement between Defendant and MBA team in placethat Plaintiff had
negotiated (Tr. 25:22-26:1048:25-49:3Doc. 119-1, PAGEID#1313-14). When pressed on the
terms, Plaintifffurtherexplainedthat theagreement “[w]as always to pay through the term of the
contract. So, if the contract is the deferred payment spread out over howeaasyl yould be

paid that $10,000 amount because thekwaas done at the time the contract was negotiated.”

(Tr. 26:6-1Q. Plaintiff claimed thiswas logicalbecauseot only was it standard in the industry,



butif things did not work as he explained, “any agent could go negotiate a contract,dydidire
next day, and have no liability to be paid.” (Doc. 119-1, PAGEID#186& alsalr. 18:9-19.

Plaintiff furthertestified thathere was only one “contréidn place between thparties,
meaninghe was not paid for any services outside the agencyoresaip. (Tr. 41:20-23. The
parties agree that they nevexd a written fee agreement. (#6:20-47:3 Tr. 98:6-8 Doc. 119
1, PAGEID#1313-14). In additionerther party discussed the teyof the alleged agreement or
what a potential terminatiorf the underlying NBA contract would meafiTr. 98:9-14;see also
52:16-19.

C. The Agency Relationship

Plaintiff testified thathis “agercy” relationship with Defendant begamn 1998 after
Defendant’'stermination withthe Seattle SuperSucs an NBA team. (Tr. 14:24-15:8. In
particular,Plaintiff testified that hevas involved in the buyout of Defendantontractand dealt
with subsequent fines imposed on Defendant by the NBAL.). ( Following Defendant’s
termination from the Seattle SuperSonjcBlairtiff aided Defendant in securingn initial
contract with the NBA’s Milwaukee Bucksand lateraided in negotiatinghe subsequent
extensionwith that team ir2001. (Tr. 15:815; Pl. Ex. 3. On January 27, 2005, following his
terminationfrom the Milwaukee BucksDefendant signed an employment agreement with the
Denver Nuggetsanother NBAteam (Def. Ex. A) Plaintiff testified that he “assisted with this
original ageement.” (Tr. 17:25-18:3. In contrastDefendantestified at trialthat Plaintiff had
not negotiated any of his contracts. (80:10-15;but seeDoc. 102, PAGEID#712 (Defendant
stating in his deposition that “Bret has negotiated a lot of my NBA contrgcts.”)

On March 7,2011, Plaintiff was involved in the negotiatioof Defendant’scontract

extension with the Denver Nuggets, whisglas set to run fronduly 1, 2011 through June 30,



2014. (Def. Ex. ETr. 21:14-1§. The threeyear contract guaranteddefendantan annual
salarywith half of hiscompensation paith the fis@l year negotiated and the other half deferred
over a period of three yearDef. Ex. E; Tr.22:16-2). For examplein the initial contract term
(2011-2012)Defendant was to be paid $4 million dollaréDef. Ex. E). However, under the
deferred compesation scheme negotiated, the Denver Nuggetspafiehdant2 million during
the 2011-2012 season and deferred the additional $2 million until 2014-28)5. (

D. The Fallout

Plaintiff receivedhis $10,000 monthly stipenantil August 2012. Tr. 31:1-6. More
accurately stated though, Plaintiff paid himda $10,000salaryby nature of having fuland
total control of Defendant’sfinances and a signature stamp which helue€'sign’ the checks
heissued to himself (Tr. 55:21-57:16 Tr. 99:16-17. Financial recordshowthat$10,000was
paid to Plaintiff for “Management Feesi the months leading up to AuguXd12. (Def. Ex. F
Tr. 56:21-23. At trial, a financial ledger showed Plaintiff issuteeb $10,000 checkto himself
in June 2012-one on June 5, 2012, and again on June 29, 2012. (Def. Ex. F[:T+17).
When questioned on cresgamination about the two payments, Plaintiff explained payment
“wasn't always on the*lor the 31\ (Tr. 58:10412).

On August 23, 2012Plaintiff's Power of Atorney wasrevoked andPlaintiff's legal
services with Defendant concludedDef. Ex. H; Tr.89:6-9 Doc 1191, PAGEID#132%
Following the terminationPlaintiff presented evidence that he recei$@800 for the months of
August andSeptembe2012.(Def. Exs. G; J). More specifically,evidenceat trial showedthat
on August 31, 2012Rlaintiff wasissued a $7500 check for his September management fees.
(Def. Ex. J). During crossexaminationthough,it was shown that Plaintiff also issueninself a

check from the AdamKarl investment account in the amount of $7500 for “Sept. Fees.” (Def.



Ex. T; Tr. 65:57). Plaintiff denied he was paid twice for his services to Defendant in
September. (Tr. 65:8-12).

When asked about the reduction to his monthly payment from $10,000 to, ¥T&id€ff
testified itwas not agreed upoand instead was the result of Defendant “trying to serve two
masters at the time:” Plaintiff, and Defendant’s life partiethe time Kim Van Deraa. (Tr.
30:9-23. Ms. Van Deraa, according to Plaintiff, was putting “a tremendous amount ofifg'ess
on Defendant to eliminate the paymenttd.)( Plaintiff further testifiedthoughthat the $7500
payments were supplemented Dgfendantso Plaintiff still received hi§10,000 salarwithout
Ms. Van Deraa’s knowledge. (Tr. <15; Tr. 60:2624). No records related to the $2500
supplement were presented to the Court.

Neither party remembsspecificallywhether payments were made Dgfendantn the
months of October, Nember,and December 2012, and evidence was presented to theu@
that such payments existed. (32:10-16 86:12-23. Curiously thoughPlaintiff doesnot allege
breach until Januarg013. (Tr.55:7-1Q. In May 2013, Defendant ended any continuing
employment relationship with PlaintifiiDoc 100-3, PAGEID #564-§5

On June 7, 2013, Defendanemployment with the Denver Nuggets was terminated.
(Def. Ex. Q). At the time of terminationa year remaied on Defendant’'sontract, meaning he
would continue to draw a salary from the team even though he would no lmgeaching
(SeeDef. Ex. E). Moreover, as a result of the deferred salary provision in his contract,
Defendanstill receivescompensatioand will continue to do sthrough Jun®017. (Tr. 87:25-
88:2) Plaintiff's testimony indicated thahe cux of his claim is thatas long as Defendant is

receiving compensation from the Denver Nuggets, he should continue to receive his $10,000



salary,on account of théact thathe was responsible for negotiating the contract. (Tr. 25:22
26:10.

It is alsoworth noting that on multiple occasions Plaintiff alleged he was entitled to
payments from Defendant through the 2018 NBA seasdibee Doc 1; Doc. 1191,
PAGEID#1303,1321; Doc. 161, PAGEID#594). However, the Denver Nuggets contract at
issue continuesnly through the 2017 season, not the 2018 seaé®eeDef. Ex. E). At trial,
Plaintiff stated he had made mistakeé and corrected his claim by saying believed he shdd
only receive compensation through the 2017 NBA Seafim.78:3-11).

Il. CONCLUSIONS OF LAW

A. Plaintiff's Burden

Under Ohio law, which the parties do not dispute applies, Plaintiff bears the burden of
proving (1) the existence of a contract; (2) perforneaoc the part of Plaintiff; (3) brelady
Defendant; and (4) damagts order to be successful on a breachcohtract claim, oral or
written.” Shaffer v. Triple Diamond Excavatin20160hio-3808, { 18, 2010 WL 3211997 at *3
(Ohio Ct. App.2010) seealso Pavlovich v. Nalt'City Bank 435 F.3d 560, 565 (6th Cir. 2006).
Accordingly, whether the oral agreement at issue even amounts to a contrachinst ttep in
this Court’s analysis. Spoerke v. Abruzz@®0140hio-1362, 1 29, 2014 WL 1350143, at *4
(Ohio Ct. App.2019 (“The existence of an enforceable contract is a prerequisite to a claim for
breachof contract”).

“The burden of proof on one seeking to enforce an oral contract requires that party to
prove the existence of the contract by clead @onvincing evidence,” rather than the usual
preponderance of the evidence standard applicable in most civil caBesagarner v.

Bumgarner 20160hio-1894, § 20, 2010 WL 1730018, at *3 (Ohio Ct. App. 20%6g als®B4



Ohio Jur. 3d Specific Performance 8§ 133. Ohio Courts apply “this heightened burden because
oral contracts are disfavored.Ramun v. Ramyr20140hio-4440, 1 26, 2014 WL 4977495
(Ohio Ct. App. 2014)see alsoKostelnik v. Helper96 Ohio St.3d 1, 200@hio-2985, 770
N.E.2d 58, § 152002) As a result, Plaintiff has the burden of proving the oral contract “by
such clear and convincing oral proof as will amount in effect to a written dottim@& Oho
Jur. 3d Specific Performan&133. Even if the Court did not apply this “heightenedden,”
and instead relied on the preponderance of the evidence standard, it would reachethe sam
result—Plaintiff has failed to meet his burden in this case.
B. Plaintiff Failed to Meet His Burden

Here, b prove theexistence othe allegedcontract,Plaintiff needed t@rove thatboth
parties consentei its terms; ther&vasa meeting of the minds of both parties; and the contract
was definite and certainvith respect to its essential termS&eeEpiscopal Retirement Homes,
Inc. v. Ohio Dept. of Indus. Relatigndl Ohio St.3d 366, 369, 575 N.E.2d 134, 13991)
(internal citations omitted)Shaffer 20100hio-3808, 21, see alsoKostelnik 770 N.E.2d
58, 1 16 (“A meeting of the minds as to the essential terms of the contract is a requiteme
enforcing the contract.”). Put another way, “a party cannot be bound to a contractudlamidiga
unless the character of his obligations is fixed with some certaidf§y.Ohio Jur. 3d Contracts
8 40. Under Ohio law, the essential terms of a service contract include the iderhiey/ mdrties
to be bound and the subject matter of the contr&#e e.g, Nilavar v. Osborn 127 Ohio
App.3d 1, 13, 711 N.E.2d 726, 73®hio Ct. App.1999. “And as to tle essential terms, the
contract must be specific.'Schlaegel v. Howell20150hio-4296, 42 N.E.3d 77X 17 (Ohio
Ct. App. 2015 (citing Scotts Co. v. Cent. Garden & Pet C403 F.3d 781, 788 (6th Ci2005)

(holdingthat “an agreement lacking terms sifie enough to be enforced falls short of the Ohio



standard for a valid contract”)). If these essential terms are definitaeingemd specificonly
thenmay a court “fashion less essential terms that were omitted, in order tcaréaclkand just
result’” Alligood v. Procter & Gamble Cp72 Ohio App.3d 309, 311, 594 N.E.2d 668, 669
(Ohio Ct. App.1991) (citing Litsinger Sign Co. v. Am. Sign C4a1 Ohio St.2d 1, 227 N.E.2d
609 (1967).

The Court hasio doubt that some agreement existed betvantiff and Defendant
They had been friends for over two decades, and entwined withinfritiatiship was an
agreement in which Defendant paid Plaintiff a monthly sum. The question for this Court,
however, is ot whether an agreement existedut whether the agreement Plaintiff alleges
existed.

Plaintiff arguesthe $10,000monthly payments were for himle as Defendant’sagent
alone In contrastDefendant explains the payments were for the variety of services provided by
Plaintiff. On balancethe recordsupportsDefendant’sinterpretationof the parties’ agreement
First, the monthly check themselves were recorded as “ManagemesdsF supporting
Defendant’s positiorthat the pagnents werdor much more than agendges. Perhaps even
moreharmful toPlaintiff is his allegation thabnly one contract exist (Tr. 41:2022). It is hard
to imagine that Plaintiff managed Defendant’s finances, paid his bills, hired®ebunsel, and
provided legal services to Defendant free of chardgelaintiff managedmost aspect of
Defendant’s life—.common sense dictates he would be compensated for that. Moreover, no
evidence was presentetthat the payments to Plaintifivere solelyrelated to Plaintiff's
involvement in the negotiation of the Denver Nuggets contract. Without the subjest of dite
contractbeing specifically articulatednd agreed on by the partiddaintiff fails to provea

meeting of the minds on the essential ter@seNilavar, 711 N.E.2d 726, 733-34.



Although Chio law allows ourtsto “fashion less essentialrtes” that may have been
omitted, the Court would not even know where to bedieither party ould accuately state
when the agreement begavhenor how often it was extended, lbow it could be terminate—
if at all. When pressed on hypotheticadgarding potential terminatip®laintiff had no answer:

Q: “[l]f [Defendant] quit or was fired for cause and his payments from the Nuggets
ceased, would he be relieved of his obligation to pay you?

A: 1 am not sure. We never got to that bridge. But I think if he quit, he would still have a
legal obligation to pay me, but that’s pure speculation.”

(Tr. 50:7#12). Plaintiff theorizes that as long as Defendant am@&mployment contract in place
(that Plaintiffnegotiated) he should receive his monthly sal&étgwever if Defendant no longer
has an employment contraet,strong argument could be made that Plaintiff should not receive
compensation. The hypothetical thilsstrates the ambiguity of the agreerhen

Theamount to be paithonthlyunder the agreemeandthe timing of that payment were
equallyunclear Although Plaintiff suggests that $10,000 was the sethfeaestified that at the
outset of tle relationship he was paid leasd offers no evidee as towhen or how the
“agreement” was amended. Moreover, evidendga showed Plaintifivas paidonly $7500in
August and Septembe2012 Plaintiff claims Defendantwas continuing to pay [him] the
$10,000 fee withouKim being aware of the paymg and “pa[id] the difference” between the
former $10,00Galary and the new $00, butPlaintiff presented no evidence of this fahetyond
his own testimony (Tr. 30:2-9; see alsolr. 12-15; Tr. 60:2624). In termsof the timing,the
ledgerintroducedat trial demonstratethat the$10,000payment was issued on the whim of
Plaintiff, since he testified that no set payment schedule exigisef. Ex. F; Tr27:9-21 58:10-
12). Thedifference in payments and inconsistency of when the payments were made indicates

theagreement’s fluidityas opposed to its definitiveness.

10



As further proof of the lack of specifig of the contractPlaintiff himselfdid not have a
firm grasp orthe duratiorhe was alleging.On multiple occasionde allegedhat he was to be
paid by Defendnt through the 2018 NBA seasand thus was entitled to $720,0@0damages.
(SeeDoc 1; Doc. 1191, PAGEID#1303, 1321; Doc. 1a1, PAGEID#594. However, as
Plaintiff acknowledged at triathe DenveiNuggets contract at issue continagsgy through only
the 2017 season, not the 2018 season.

Plaintiff stressed, in an apparent attempt to argudetigthof the agreement was clear,
thatit is standard inhe industry‘that the agent is paid through the duration of thetiact and
its employment termi. (Tr. 36:20-37:). Plaintiff continued by testifying thair' the agency
business, all agents are paid pursuant to the contract” and thus should foe {h&idiuration of
the contracthey negotiated (Tr. 18:914). “Otherwise, if they are not,” Plaintiff argued, agents
would “negotiate the contract and fife client] get[s] terminated the next day,” the agent would
not “receive[] any compensation.”ld; see alsdDoc. 1191, PAGEID#1307 (statinthat“under
your asinine theory, any agent could negotiate a contract, get fired the ngsinddyave no
liability to be paid. How does that make any sense? How does that makeerss® s
whatsoever)). Plaintiff's testimony attrial and in his depositionrepeatedly contained
statements like “this is standard in the industry,” (Tr. 3@24L; 41:45) and “[i]t's standard in
the business” to do things this waloc.119-1, PAGEID#92) No evidencéeyord Plaintiff's
testimonywas offered to support this theorfplaintiff's testimony standing alorie not enough
to convince the Court that this is “industry standarddr what Plaintiff did here is in line with
that standard.

In sum, while some sort @igreement may have been reached, the burden to establish the

existence of the oral contract that Plainsifiegesfalls on him. Plaintiff had to show th#tere
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was a meeting of the minds and both parties consented to the terms of an oral conthach in w
Plaintiff's monthlycompensation from Defendant was solelynegotiatinghe Denver Nuggets
contract andwas intended to ladbr the entire period during with Defendant collected his
deferred earningsPlaintiff failed to meet that burden.

II. CONCLUSION

For the reasons set forth above, the Courelhefinds in favor of Defendanbn the
breach of contract claim This being the sole remaining claim, the clerldirected to enter
JUDGMENT in favor of Defendant and against Plaintithe bench trial set for January 17,
2017,to determine damages no longer necessary, and is therefdfe&CATED. This case is
TERMINATED.

IT 1S SO ORDERED.

Date: Decembei3, 2016 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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