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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GAIL DUDLEY,
Aaintiff,
V. CaseNo.: 2:13-cv-914
JUDGE SMITH
Magistrate Judge Deavers

STONECROFT MINISTRIES, INC., etal.,

Defendants.

OPINION AND ORDER

This matter is before the Court upon DefemdaMotion for Summary Judgment (Doc.
20). Plaintiff responded to Defendants’ motion (Doc. 23) and Defendants replied in support of
their motion (Doc. 26). This matter is now ripe for review. For the following reasons,
Defendants’ motion iISRANTED.

.  BACKGROUND

This lawsuit arises out of the form&mployment relationship between Defendant
Stonecroft Ministries, Inc., (“Stonedit”) and Plaintiff, Gail Dudley (Plaintiff”). Plaintiff is an
African-American, Ohio resident who servedvarious roles for Stonecroft including time spent
as a Regional Field Director and the Vice President of DiversBgeloc. 1, Compl. at 1 7,
11-12). Stonecroft is an Oregon nomofit corporation with its pncipal place of business in
Kansas City, Missouri. Id. at 2). Stonecroft operatass Christian outreach programs
throughout the states, including Ohio. (Doc.319roy Dep. at 165). Stonecroft has employees

in at least 11 stes throughout the United Statekd.)(
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Defendant Lorraine Potter Kalal (“Kalal”) is the President and CEO of Stonecroft
(Stonecroft and Kalal will be collectiwekeferred to as “Defendants”).SéeDoc. 1, Compl. at
1 4). Kalal served as President and CEO atithe of Plaintiff’'s resigation from Stonecroft.
(Doc. 19-1, Dudley Dep. at 73)Plaintiff began her employmé with Stonecroft in 2006 and
resigned on January 31, 2013. (Doc. 1, Compl.&t Puring Plaintiff's tenure, Stonecroft had
approximately 45 employees in 11 or 12 sta{@oc. 19-3, Croy Dep. dt65—-66). Plaintiff was
Stonecroft’s first, and last, employeeGio during all relevant timesld(). Because Stonecroft
only had offices in Missouri, Pladiff worked from home during thentirety of her career with
Stonecroft other than when she attended megsgtor events around the country. (Doc. 19-1,
Dudley Dep. at 25). To supplement its eayales, Stonecroft has many volunteers throughout
the United States, organized into local leadersimd regional leaders. (Doc. 28-2, Thompson
Dep. at 117). Stonecroft has around 20,000 volusitesnd, at one poinduring Plaintiff's
tenure, the volunteers were 98%uCasian with an average age of 72. (Doc. 27-1, Davis Dep. at
54). The volunteers have no handbook and the catiparexerts very litd control over them.
(Doc. 19-3, Croy Dep. at 174, 220). Oftentimesuatders independently chose where certain
local events would be held regardless oStanecroft employee’s prfence. (Doc. 28-2,
Thompson Dep. at 120).

In 2011, Plaintiff received a promotion, a giand began serving on the executive board
of Stonecroft as the Vice President of Divigrs (Doc. 19-1, Dudley Dep. at 48; Doc. 28-4,
Thompson Dep. at 158). Even with the raiske received lower pay than the other vice
presidents on the executive board. (Doc428hompson Dep. at 158). In 2012, every other
executive committee member had at least oneopersporting to them while Plaintiff did not

have anybody who reported to hetd. @t 159-60). Doris Thompson, the VP of Field Ministry



and Plaintiff's direct supervisan 2012, attributed Plaintiff's lwer pay to Plaintiff's lack of
supervisory duties.Id.).

Plaintiff alleges that she was subjected tiydastances of harassment based on her race
during her time at Stonecroft. Plaintiff also fedat her diversity initiatives, development, and
fundraising were being ignored or routed thestprojects. (Doc. 19-1, Dudley Dep. at 42—43).
Plaintiff also had issues witbther Stonecroft employees andttwStonecroft vlunteers. In
2010, Anne Schneider, a Stonecroft employee, repgaiad Plaintiff that Plaintiff would not
be fired because of her race. (Doc. 19-2, Croy Befx. 16). Plaintiff reported the incident to
Sue Croy, the Vice President of Human Resourdds. Croy and the Vicéresident of Field
Ministry, Doris Thompson, met with Ms. Schneiderdiscuss the effect her comments had on
Plaintiff. (Id.). Ms. Schneider apologized to Plaintiff soon afted.)( Plaintiff accepted the
apology and “let it go fronfher] end . . . .” Id.). Even after Plaintifflet it go,” Ms. Croy told
Plaintiff that Stonecroft planned further action discussion as necessary until Ms. Schneider
learned from the processidJ).

In 2012, Plaintiff also had problems withSéonecroft employee, Jeffrey Zogg, the Vice
President of Communication. During a phone cajhrding Plaintiff's publiation of an article
that Mr. Zogg did not see before it was puidid, Plaintiff and Mr. Zogg got into a heated
argument. (Doc. 19-1, Dudley Dep. at 135-3B)aintiff reported to Ms. Croy that Mr. Zogg
was yelling at her and talking over her answers before she could speBk. [uring the
conversation, Plaintiff told Mr. Zogg, “You makee feel as though | amli&tle black girl age 7
or 8 placed in a corner that must submit to you like I'm your slavel.). (Mr. Zogg responded
by repeatedly yelling at Plaintithat he was not a racistld(). Shortly thereafter, Mr. Zogg sent

an article to the executive teamaddl| “Black Women in America.” Id. at 137). Plaintiff



reported to Ms. Croy that thghone conversation and Mr. Zoggisssemination of the article
made her feel verbally harassed and violateldl.). ( She felt the article was insensitive and
offensive by implication. 1¢.). The incident was investigat by a third party who found that
Mr. Zogg should be disciplined and that Miogg and Plaintiff needed coaching on how to
converse with one another. (Doc. 19-2, CroypDat Ex. 13). The investigator noted that
Plaintiff, “took the conversation with Jeff on Jan. 19 to a place it did not need to go, and that the
expectation is she choose less offemsvords in her interactions wittb-workers in the future.”
(Id.). Jeff received six monthsf coaching from his direct supervisor, Ms. Thompson, but
avoided any major disciplinary actiofDoc. 28-3, Thompson Dep. at 143).

Plaintiff also had problems with Stonecrefilunteers at a Stonecroft event at a country
club in Aurora, Ohio. (Doc. 23-1,Udlley Aff. at § 3). Plaintiff was asked to use a side door by
a volunteer when all other attendees usedntiaén door. (Doc. 19-1, Dudley Dep. at 28).
Plaintiff told Stonecroft about the event andkeas for a venue change but Stonecroft did not
respond to her requestDoc. 19-3, Croy Dep. at 177).

The relationship between Stonecroft and Plaintiff soured in September of 2012 when
Kalal was hired as CEO and restructured thecative team. (Doc. 19-1, Dudley Dep. at 73).
Kalal met with Plaintiff and changed Plaintiffipb title to Ministry Consultant from Vice
President of Diversity. (Doc. 23-1, Dudley A#t 11 8-9). Ms. Thompson and Cheryl Dauvis,
both executive committee members, had their job titles changed, but each retained their vice
president title. (Doc. 27-1, D& Dep. at 47; Doc. 28-1, Thgwon Dep. at 47). Plaintiff
expressed disappointment at hédetchange to co-workers andKalal. (Doc. 28-4, Thompson

Dep. at 181).



Plaintiff asserts that she was provided dear indication of what her future job
responsibilities would entail dnwas “ostracized” following hechange in title. (Doc. 23-1,
Dudley Aff. at 1 9-10). Kalal told the entire executive committee that it may be up to five
months, until March 2013, before the new orgational structure would be understood and
communicated. (Doc. 28-4, Thompson Dep.l8#). Ms. Davis, Ms. Thompson, and Ms.
Croy’s positions all changed signifiganduring the restructure. Id. at 185). Plaintiff further
alleges her voice was silencedarecutive team meetings astle was scolded, “for conduct
which was considered acceptable when perforinegher] white peers.” (Doc. 23-1, Dudley
Aff. at 1 11). Plaintiff's pay was not reducedaasesult of the job title change and there were no
discussions about modifying or changing PIé&iistijob responsibilities. (Doc. 19-1, Dudley
Dep. at 71-73). Plaintiff's position on the executive committee was never terminated even
though Kalal changed her title. (Doc. 28-4, ThoampB®ep. at 186). Last, &htiff alleges that
Kalal made several comments concerning PEmthours and that Kalal stated that she could
not see Plaintiff working more than 20 hours a wigethe next fiscal year. (Doc. 19-1, Dudley
Dep. at 91-92). Plaintiff resigned on Janu&dy, 2013, due to the allegedly hostile work
environment and the potenti@duction of her hours.ld.).

After resigning, Plaintiff filed a chargevith the Ohio Civil Rights Commission
(“OCRC”). On June 20, 2013, the parties agreemieédiate the dispute and signed an agreement
recognizing the mediation was catdntial. (Doc. 1-2, Agreememnd Mediate at 1). Plaintiff
alleges that following the unsuccessful mediatgre was called by a Stonecroft employee, Toni
Sandberg, who questioned why Plaintiff was susbgnecroft and knew of the specific numbers
discussed during the mediation. (Doc. 19-1, Buddep. at 96-97). On December 12, 2013, the

OCRC issued a Letter of Determination dismissing Plaintiff's charge for lack of jurisdiction



because Stonecroft did not have enough employe@kim (Doc. 26, Def.’Reply, Ex. D, Croy
Aff. at Ex. 1, “Letter of Determination”). Rintiff requested reconsideration from the OCRC,
but the OCRC upheld its initidinding that it had no jusdiction over the matter.Id; at Ex 2,
“Letter of Determination upon étonsideration”). There waso adjudicatory hearing for
Plaintiff's charge. (Doc. 23-1, Dudley Aff. at 1 12).

Plaintiff initiated this case on September 2613. Plaintiff brings five claims against
Defendants: 1) racial discrimination under 42SIC. § 1981; 2) racial discrimination under
O.R.C. §4112.02; 3) breach adrdract under Ohio law; 4) hostile work environment under 42
U.S.C. § 1981; and 5) hostile vkoenvironment under O.R.C. § 4112.02.

Il. STANDARD OF REVIEW

Defendants moved for summajydgment pursuant to Rule6 of the Federal Rules of
Civil Procedure. Summary judgment is appragg “if the movant shows that there is no
genuine dispute as to any material fact andntloant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a)The Court’s purpose in consid®y a summary judgment motion is
not “to weigh the evidence and determine thehtroft the matter” but to “determine whether
there is a genuine issue for trial&nderson v. Liberty Lobby, Inat77 U.S. 242, 249 (1986). A
genuine issue for trial exists if the Court finds a jury could return a verdict, based on “sufficient
evidence,” in favor of the nonmoving party; esicte that is “merely colorable” or “not
significantly probative,” howver, is not enough to deft summary judgmentd. at 249-50.

The party seeking summary judgment shouldeesinitial burden of presenting the court
with law and argument in support of its motionvesll as identifying the relevant portions of
“the pleadings, depositions, answdo interrogatories, and admissions on file, together with the

affidavits, if any,” which it believes demonstrate #i#sence of a genuine issue of material fact.”



Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (quoting F&.Civ. P. 56). If this initial
burden is satisfied, the burderethshifts to the nonmoving partg set forth specific facts
showing that there is genuine issue for trial SeeFed. R. Civ. P. 56(e)see also Cox v.
Kentucky Dep’'t of Transp53 F.3d 146, 150 (6th Cir. 1995)ftea burden shifts, nonmovant
must “produce evidence that resufisa conflict of material facto be resolved by a jury”). In
considering the factualllegations and evidengeesented in a motion for summary judgment,
the Court must “afford all reasonable inferencasd construe the ewdce in the light most
favorable to the nonmoving partyld.
. DISCUSSION

Defendants make numerous arguments in supgditeir motion: 1) that Plaintiff failed
to exhaust her administrative remedies beforedik claim under Title VII2) that Stonecroft is
not an employer under Ohio Reuls€ode § 4112.02(A); 3) that Plaintiff cannot make out prima
facie cases for her claims of harassment oridigtation under either state or federal law; and
4) that Plaintiff has no cognizable contract rlai Plaintiff does not argue that she filed an
EEOC charge but otherwise attemptsactfially rebut all of Defendant’s claims.

A. Title VII Claims

In order for this Court to reach the meritsRiintiff's Title VII claims, Plaintiff must
first have exhausted all of her administrative remedtéaithcock v. Frank958 F.2d 671, 675
(6th Cir. 1992) (overruled on other groundsNgt’l R.R. Passenger Corp. (Amtrak) v. Morgan,
536 U.S. 101, 111-14 (2002)). “It is Weettled that a plaintiff mst satisfy two prerequisites
before filing a Title VII action in federal cor(l) timely file a charge of employment
discrimination with the EEOC; and (2) receed act upon the EEOC’s statutory notice of the
right to sue (‘right-to-sue letter’)."Granderson v. Univ. of Mich211 F. App’x 398, 400 (6th

Cir. 2006). “The burden of demonstratilmxhaustion lies with the plaintiff.” Smith v.



Healthsouth Rehab. Cfr234 F. Supp. 2d 812, 814 (W.D. Tenn. 2002); (civaBride v. Citgo
Petroleum Corp.281 F.3d 1099, 1106 (10th Cir. 2002).

Plaintiff's failure to allege or offer any prodiiat she filed a charge with the EEOC, or
received a right to sue letter from the EEOC ipakstive as to all of Plaintiff's federal claims
under well settled Sixth Circuttase law. Accordingly, Defielants are entitled to summary
judgment on Plaintiff's claims for racial diserination and hostile work environment 42 U.S.C.
§ 1981 because Plaintiff failed toleust her administrative remedies.

B. State Law Discrimination Claims

Regarding Plaintiff's statdaw claims, Defendants argue that Stonecroft is not an
employer under Ohio Revised Code § 4112.01, and thus, that Stonecroft is not subject to the
Ohio discrimination statute, Ohio Revis€wde § 4112.02. Defendants assert that the OCRC
decision has already decided tissue and that even if the ®C decision has no preclusive
effect, Stonecroft's only employee in Ohio svdlaintiff. Plaintif makes three counter-
arguments: 1) issue preclusion does not af@)Itonecroft employed numerous employees who
worked in the state of Ohio; and 3) certainwtéers are persons empéd by Stonecroft within
Ohio.

1. Preclusive effect of the OCRC'’s Findings

Defendants ask this Court to find that tbD€RC’s decision findingno jurisdiction isres
judicata regarding the question of wther Stonecroft is an emplayender Ohio Revised Code
§4112.02. The OCRC found that it did not have juctgzh to hear Plaintiff's claim in this case
because Stonecroft is not an employer under Ohio Revised Code 88 4112.01 or 4112.02. Both of
Plaintiff's state law discrimirtgon claims arise under Ohio Revised Code § 4112.02 which holds
that is unlawful, “[flor anyemployer, because of the race, [and/or] color, . . . of any person, to

discharge without just cause .or.otherwise to discriminate agat that person with respect to



hire, tenure, terms, conditions, jprvileges of employment, or anyatter directly or indirectly
related to employment.” (emphasis adde An employer under Ohio Revised Code
8§ 4112.01(A)(2) is a “person employihgur or more personswithin the state, and any person
acting directly or indirectly in the interest an employer.” (emphasis added). A person:
includes one or more individuals, psetships, associations, organizations,
corporations, legal representatives, trustaestees in bankruptcy, receivers, and
other organized groups of persons. ‘Persalsb includes, bus not limited to,
any owner, lessor, assignor, builder, ngara broker, salegpson, appraiser,

agent, employee, lending institution, and the state and all political subdivisions,
authorities, agencies, boardsd commissions of the state.

O.R.C. § 4112.01(A)(2).

Res judicataactually encompasses two distinct cepts. Under the principle of claim
preclusion, or “true’res judicata “a final judgment on the miés of an action precludes the
parties or their privies from relitigating issues tvatre or could have beeaised in that action.”
Federated Dep't Stores, Inc. v. Moit452 U.S. 394, 398 (1981). Isspreclusion, or collateral
estoppel, mandates that “[w]hen igsue of fact or law is actually litigated and determined by a
valid and final judgment, and the determinatioessential to the judgmerthe determination is
conclusive in a subsequent action between the pawieether on the same or a different claim.”
Heyliger v. State Univ. & Cmty. College Sy26 F.3d 849, 852 (6th Cir. 1997). The purpose of
the doctrine ofes judicatais to conserve judicial resourcesdato protect parties from the cost
of litigating and relitigating the same matters in various foruBee Allen v. McCurry49 U.S.

90 (1980).

When considering the preclusive effect @CRC findings, this Cotirhas held that a
review by a state court is “crdal’ in establisiig preclusion.” Dickinson v. Zanesville Metro.
Hous. Auth. 975 F. Supp. 2d 863, 875 (S.D. Ohio 20@arbley, J.). Although the OCRC'’s

decision is informative to this Court based ogittlextensive experience on the issue, Defendants



admit that Plaintiff did not seek state countiesv of the OCRC decision and thus the decision
has no preclusive effeon this Court through trues judicataor issue preclusion.

2. Other Stonecroft Employees

Regarding the definition of “employer,Plaintiff does not dipute that she was
Stonecroft’'s only employee stationed in Ohio. éast, she alleges that other Stonecroft officials
were present at events within the state of Ohi8eeDoc. 23-1, Pl.’s Aff. at 15). Plaintiff
provides no dates or locatiomd any of those events. Id(). “Reading the definition of
‘employer’ in [Ohio Revised Code 8] 4112.01(A)(&along with the prhibition contained in
[Ohio Revised Code §] 4112.02(A), it is appartrdt the legislature eant that the employer
must have at led$sour employeesat the time the discrimination occurred” Cisneros v. Birck
No. 94 APE08-1255, 1995 WL 222156, at *5 (Ohio &pp. Apr. 11, 1995) (emphasis added).
Thus, even if the Court accepts the Plaintifare allegation that Stonecroft employed others
within Ohio, Plaintiff still must provide some evidence Stonecroft emplatbers within Ohio
at the time of her harassment or discriminatioPlaintiff's affidavt does not provide such
evidence. Accordingly, Plaintiff assertion that certain employeesrked within Ohio at some
point in time during her tenure witbtonecroft is insufficient to crema material question of fact
as to whether Stonecroft was an employer under Ohio law.

3. Stonecroft Volunteers

Plaintiff's final argument is that Stonecrdémploys” volunteers in Ohio. She affirmed,
“Stonecroft employs hundreds of volunteer leadeithin the state of Ohio for the purpose of
advancing Stonecrofft]'s missn, some of whom hold titles, including but not limited to
‘Stonecroft Regional CoordinatotStonecroft Area Coordinator;Stonecroft Speaker Trainer,’

‘Stonecroft Development Leadeand receive payment from Stameft.” (Doc.23-1, Dudley

10



Aff. 16). She provides no basis or otheridence regarding the payment the volunteers
allegedly receive. Id.). Plaintiff also points to Ohio talaw, which states, “every individual
who performs services subject @tther the control and/or wilbf an employer, whether as to
what shall be done and/or how it shall be done, is an empfoygmirposes of Ohio income
taxation.” (d.). Defendants answer that during Plaintiffs employment with Stonecroft,
Stonecroft paid no other person wages, salargporpensation in Ohio, did not withhold taxes
for any other person, and did not pay unemployteexes in Ohio. (Doc. 26, Def.’'s Reply, Ex.
D, Croy Aff. at 1 4-6).

The Stonecroft volunteers likely meet the exceedingly broad definition of a “person”
under Ohio Revised Code §4112.01. Howeveg, itiquiry does not end there because an
employer must “employ” a “person” under Ohiovised Code § 4112.01 tme subject to Ohio
Revised Code §4112.02. “Employ” is not defined in § 4112.@yerman v. Mary Kay
Cosmetics, In¢.967 F.2d 213, 217 (6th Cir. 1992). Becatiseterm is not defined, the Court
looks to other statutes in the same aredawf and to related state and federal case law
concerning labor and employment law.

One Ohio labor and employment statutdirdes “employ” as “to suffer or permit to
work.” O.R.C. §4111.03(D)(1). Another sitd, Ohio Revised Code § 4111.14(B), the Ohio
General Assembly noted that “employ” unddrl4.14(B) would have the same meaning as in
the Fair Labor Standards Act of 1938. Regarding volunteers, theestgtetifically notes,
“Employ’ and ‘employee’ do not include ng person acting as a volunteer.” O.R.C.
§4111.14(B)(2). In turn, the correspondingoypsion of the FLSA specifically defines
“employ” to mean, “to suffer or permit to work[.]29 U.S.C. § 203(g). “[W]ork"—as used in §

203(g—means “physical or mtal exertion” that is ¢ontrolled or required by the
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employer[.]” Mendel v. City of Gibraltar727 F.3d 565, 573 (6th Ci2013) (emphasis added).
As Plaintiff acknowledges, “empleg” status is “largely dependent on who had the right to the
control the manner or means of doing the workod 23, Pl.’'s Mem. Opp. dt3). It stands to
reason that any definition of “engyl” must ultimately deal with # specific issue of control as
evidenced by both federal asthte employment statutes.

Recently, the Sixth Circuit considered volumgeas potential employees in two Title VII
cases and came to differing conclusions téase the facts of each case. The first case
considered whether a voluntdeefighter could bring a hosal work environment claim under
Title VII. Bryson v. Middlefield Vainteer Fire Dep't, Inc.656 F.3d 348, 350 (6th Cir. 2011).
At issue was whether the voluntdeefighters during the time dhe hostile work environment
were employees under Title VII even though theyemgolunteers. As an initial matter, the
Court determined that strict remuneration i$ an independent antea@sd to a finding that a
person is an employee, but that when detenmginfi a person is an employee, a Court must use
the Darden factor test which requires that “all dhe incidents of the relationship must be
assessed and weighed with no one factor being decisivé.’at 353-54, quotingNationwide
Mut. Ins. Co. v. Darden503 U.S. 318, 323 (1992). The voleets in question “provide[d]
firefighting services to the Defaent in exchange for benefiiom the Department, including
worker's compensation coverage, insuranceverage, gift cards, personal use of the
Department’s facilities and assets, fag, and access to an emergency furid.”at 354. Some
even received an hourly wagkl. at 355. The court found these facts were important factors the
district court had to consider and thus, regdrand remanded the district court’s granting of

summary judgmentld. at 355-56.
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The second case considered whether volunfeetsie Red Cross were employees under
Title VII. Marie v. Am. Red Cros371 F.3d 344, 352 (6th Cir. 2014J.0 differentiate between
volunteers and employees, the Court useddelenfactor test. Marie, 771 F.3d at 354. The
Darden factors consist of 13 factoregarding the entire employmierelationship. However,
three specific factors test the level of cohtatn employer has over ateatial employee: “The
right to control of the meansid manner of performance, the rightassign adtional projects,
and the discretion over when and how long to work Raeden factors that, under these
circumstances, are relateddone another and bear very stgty on the issue of control.1d. at
356. Regarding control, the court found no evidence the Red Cross ever required the volunteers
“to operate on a fixed schedule dosely controlled their workvhen they volunteered.ld. at
357. As the court noted, even when the Reos€did set schedulesssagn tasks, and assign
additional tasks, the “plaintiff[s] failed tgroduce any evidence that the schedule and
assignments of [the] employer were any more tieguests that [they] hdle right to refuse and
negotiate.” Id. The court also found no evidence thalunteers were terminated for failure to
conform to the control exercised by the Red Crdsk. Regarding pay and remuneration, the
Court noted, as in this case, there was no eeilef any tax consequence for the volunteers, no
evidence of payment to the volunteers, andenaence of employee benefits paid to the
volunteers. Id. at 356. Ultimately, the Court notetiThe economic reality is that when
volunteers work without traditional forms ofmeneration like salary and benefits, employers
are generally without leverage tmntrol that volunteer's performee. And control is ‘[tlhe
crux of Darden’scommon law agency test.ld. at 357 (quotingNVeary v. Cochran377 F.3d

522, 525 (6th Cir. 2004)). “Since economicpededence is one of the primary sources of
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employer control over employees, thast significantly undercuts ¢hSisters’ argument that they
were under the control of either agencyd: at 358.

In this case, the question is whether thaiat#ders are employed by Stonecroft. As noted
above, the word “employ” concerns mainly thardencontrol factors. Accordingly, there is no
evidence provided by Plaintiff demonstrating tleeessary amount of control to create a genuine
issue of material fact as wohether Stonecroft employed the woteers. Platiff's unsupported
and unqualified affidavit is inadequate becausedhly evidence provided is that the Stonecroft
volunteers had titles and the bailkegation that the volunteers regsil some form of payment.
(Doc. 23-1, Dudley Aff. at § 6).The remainder consists of a conclusory statement that these
volunteers were “employed” by Stonecroft. Ittise that Ms. Croy sified that a volunteer
could be asked to step down or required &p down if the volunteer did something “pretty
severe,” but admitted that she did not know wituld make such a decision. (Doc. 19-3, Croy
Dep. at 218). She also testified that Stonecraddt‘wary little control over many of the things
that [volunteers] do.” Id. at 174). Stonecroft volunteersutd even choose where and when
events occurred without the input of the Stomft executive board. (Doc. 28-2, Thompson Dep.
at 120). Ms. Croy also tes#fl there is no handbook for volunteeother than manuals for
specific positions. (Doc. 19-3, Croy Degi 220).

In sum, this case is more similarMarie thanBrysonbecause there is no evidence that
the Stonecroft volunteers received the extengimuneration and benefits provided to the
firefighters inBryson Moreover, Stonecroft kavery little control ovethe volunteers, provided
no written regulations or guidelines regardihgir work, and the process by which volunteers
were terminated was so indeterminate thatrenéo Vice President of Human Resources did not

even know who would make suehdecision. Under such circumstances this Court finds that
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Stonecroft does not “employ”sitvolunteers as that term is urgteod under Ohio Revised Code
884111.01 and 4112.02.

Last, Plaintiff points to theDhio tax law for a definitionof which individuals are
employed within Ohio. Even if the Court wete agree that Ohio tax law is helpful for
determining who Stonecroft employed, Plainkiffs no evidence rebutting Stonecroft’'s assertion
that Stonecroft did not pay amyithholding tax for any person i@hio during the time Plaintiff
was employed. In this case, Plaintiff's reliameetax law actually weighs against a finding that
Stonecroft employed the volunteers.

Because Plaintiff provided no proof thahet Stonecroft employees were employed in
Ohio during the time of her disanination, that Stonecroft sufficientgontrolled the work of the
volunteers so as to employ them, or thabn®troft paid Ohio witholding taxes for those
volunteers or any other employee, Stoneciefhot an employer under Ohio Revised Code
884112.01 or 4112.02. Accordingly, Stonecroftemstitted to summary judgment as to
Plaintiff's state law discrimination @rhostile work environment claims.

C. Breach of Contract

Plaintiff's final claim alleges Defendants breached the confidentiality provision in the
Mediation Agreement by discussitige specifics of the mediafi, including figures, in a staff
meeting open to non-board members. Defendarsiedye Plaintiff's breaclof contract claim
on the basis that Plaintiff cannotiséy all of the elements requirethder Ohio law. Under Ohio
law, there are four elements to a breach ofregniclaim: 1) a contract; 2) performance by the
non-breaching party; 3) non-penfeance by the breaching party without legal excuse; and 4) the
non-breaching party suffers damages a result of the breacMaxey v. State Farm Fire & Cas.
Co, 689 F. Supp. 2d 946, 950 (S.D. Ohio 2010) (citdagofalo v. Chicago Title Ins. Co661

N.E.2d 218, 226 (Ohio Ct. App. 1995)). NeitheaiRtiff's Complaint norPlaintiff's summary
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judgment briefing allege any damages as a redulhe breach of the Mkation Agreement.
Without any evidence of damages or evenadlrgation of damages, Plaintiff's breach of
contract claim must fall. Defelants are entitled to summagndgment as taCount 3 of the
Complaint.
IV. CONCLUSION

Based on the foregoing, Defendankdbtion for Summary Judgment GRANTED.
The Clerk shaREMOVE Document 20 from the Court’'s pending motions list. The Clerk shall
enter final judgment ifavor of Defendants anREMOVE this case from the Court’s pending

cases list.

IT 1S SO ORDERED.

/5! George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATES DISTRICT COURT
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