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IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF CHI O
EASTERN DI VI SI ON
DEALERS ASSURANCE COVPANY,
Plaintiff,

VS. Cvil Action 2:13-Cv-987
Magi strate Judge King

FI DELI TY BANK AND TRUST,
Def endant .

CPI Nl ON AND ORDER

This matter is before the Court, with the consent of the parties
pursuant to 28 U.S.C. 8§ 636(c), for consideration of Defendant’s Motion
to Join a Necessary Party or to Dismiss for Failure to Join a Necessary
and Indispensable Party ,ECF17(*  Motionto Join "). Forthereasonsthat
follow, the Motion to Join is  GRANTED.
l. FACTUAL ALLEGATI ONS AND PROCEDURAL BACKGROUND

On August9, 2001, plaintiff Dealers Assurance Company (“Dealers”),
anOhiocorporation,andN.C. & VA.Warranty, Inc. (“NCVA”), acorporation
organized under the laws of North Carolina, entered into an agreement
wherebyDealersinsuredNCVAintheeventthatNCVAdefaultedinthepayment
of warranty claims (“the Insurance Agreement”). Complaint , ECF 2, { 3;
InsuranceAgreement, Exhibit B to MotiontoJoin ,ECF19,PAGEID#:161(filed
under seal). Underthe Insurance Agreement, NCVA was to depositfunds as
securityintheeventof NCVA’'sdefault. Insurance Agreement, §16-7, 20.

On November 30, 2009, Dealers, NCVA and defendant Fidelity Bank and
Trust(“Fidelity”),aNorthCarolinacorporation,signedanagreement(“the

TrustAgreement”)whereby NCVAagreedtoestablishatrustaccount (“Trust
1
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Account”) with Fidelity acting astrustee. Complaint ,994,6-7; Exhibit
A(* Dealers’Versionof Trust Agreement "), attachedthereto. Dealersand

Fidelity, however, apparently signed different versions of the Trust

Agreement. Defendant’s Answer to Plaintiff's Complaint ,ECF 8, 11 1-2,

6(* Fidelity'sAnswertoComplaint ")(denying, interalia ,thattheversion

of the Trust Agreement attached to the Complaint is the Trust Agreement
governing the relationship of the parties); compare Exhibit A , attached
tothe Complaint with ExhibitD (* Fidelity'sVersionofTrustAgreement ",
attachedto AffidavitofAlanF.Berliner (* BerlinerAffidavit "),attached

to Dealers’ Opposition According to Dealers, there are four differences

between these versions:

(1) in one document, the Defendant is identified as “The
Fidelity Bank and Trust” and in the other it is identified as
“TheFidelityBank,”(2)onedocumentdeemsthe TrustAgreement
to be for the benefit of the Beneficiary [Dealers], while the

other states the Trust Agreement is for the benefit of the
Beneficiary [Dealers] and Grantor [NCVA], (3) one document
allowstheBeneficiary[Dealers]tomakewithdrawalsatanytime
upon written notice to Trustee [Fidelity], while the other
conditions the right to withdraw upon notice to the Grantor
[NCVA], and (4) one document lists an amount in Exhibit A to
the Trust Agreement | Trust Agreement — Dealers’ Version lists
an amount of $3,985,000.00], the other does not.

DealersAssurance Company’'sMemoranduminOppositiontoDefendant’sMotion

to Join a Necessary Party or to Dismiss for Failure [to] Join a Necessary

and Indispensable Party ,ECF22,p.4n.1(* Dealers’ Opposition ") (citing
Exhibit A , attached to the Complaint and ExhibitD , attached to Berliner
Affidavit ). Fidelity also emphasizes that its version of the Trust

Agreement permits Dealers to withdraw assets from the Trust Account only

upon notice to NCVA, upon written notice to Fidelity and, significantly,

upon NCVA'’s default. Motion to Join P-4 Defendant’s Reply Memorandum
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to Plaintiff Dealers Assurance Memorandum in Opposition to Defendant’s

Motion to Join a Necessary Party or to Dismiss for Failure to Join a

Necessary and Indispensable Party ,ECF26,p.4 (" Fidelity's Reply );
Fidelity’s Version of Trust Agreement . p- 2.

Apart from these differences, both versions obligated Fidelity, as

trustee, to take possession of and hold funds in trust. See, eg. ,
Complaint ,18; Dealers’VersionofTrustAgreement ,pp.1,5-6; Fidelity’s
Version of Trust Agreement , pp- 1, 5-6. The Trust Agreement further

required NCVAto maintain the Trust Accountinan amount “equal to the sum
ofthe claimsreserves, administrative deposits, and loss ratio guarantee
deposits specified in the Insurance Agreement[.]” Dealers’ Version of
Trust Agreement , p. 1; Fidelity’s Version of Trust Agreement , p- 1.
Fidelity understood that these funds were held in a custodial account at
Interactive Brokers. Berliner Affidavit , 14, Exhibit A, PAGEID#:201
(Fidelity’s answer to Interrogatory No. 19 of Dealers’ First Set of
Interrogatories),and ExhibitC ,PAGEID#:204(Fidelity’sanswertoRequest
to Admit No. 17), attached to thereto.

Dealersallegesthat, between2009and 2012, Fidelity representedto

Dealers that more than $3 million had been deposited with Fidelity in the

TrustAccount. Complaint ,199-16(citing ExhibitsB , C, Dand E,attached

thereto). However, in April 2012, Fidelity learned that the custodial

account holding the Trust Account had never been opened. Berliner
Affidavit T4 Exhibit A, attached thereto. Fidelity avers that bank
statements sent to Dealers bearing Fidelity’s purported letterhead (

ExhibitsB  and Dattached tothe Complaint ) are forgeries sent by NCVA's
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financial advisor, Tray Thomas. Affidavit of Robin H. Henderson

(* Henderson Affidavit "),and  Affidavitof TeresaGill (* Gill Affidavit ",
attached as Exhibits E and F, respectively, to Dealers’ Opposition
Accordingto Dealers, Fidelity had nevertaken possessionofany fundsfor

the Trust Account. Complaint , 117, Exhibit C , PAGEID#:204 (Fidelity’'s
answer to Request to Admit No. 17), attached to Berliner Affidavit . In

May2012,followinganinvestigation,FidelityadvisedDealersofaproblem

with the Trust Account. Exhibit A , PAGEID#:201, attached to Berliner
Affidavit
On September 6, 2013, Dealers filed the Complaint in the Court of

Common Pleas for Franklin County, alleging that Fidelity had reported to

it that funds were deposited and remained in the Trust Account when, in

fact, nofunds had ever been deposited. Dealers asserts claims of breach

oftrust, breachoffiduciary duty, violation of Ohio’s statutes governing

the trust agreement, O.R.C. 88 5808.10, .13, negligence and breach of

contractinconnectionwithFidelity’sallegedfailuretoholdandmaintain

funds in the Trust Account and failure to accurately report to Dealers on

the status of the Trust Account. See Complaint ; Notice of Removal 11,

ECF 1. Fidelity has denied liability and asserts several defenses,

alleging specifically that no Trust Agreement had been formed; that

Dealers’ alleged loss was a consequence of intervening or superseding

actions of third parties for which Fidelity is not legally responsible;

that Dealers has unclean hands; andthat Dealers’ claims are barred by the

doctrinesofwaiverandestoppel. Fidelity’'s Answerto Complaint ,pp.5-6.
On October 2,2013, Fidelity removed the action to this Courtas one
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arising under the Court’s diversity jurisdiction. Notice of Removal

Fidelity has now moved to join NCVA, grantor under the Trust
Agreement,asanecessarypartydefendantor,inthealternative,todismiss
this action for failure to join a necessary and indispensable party.
Motion to Join . Dealers opposes the Motion to Join . See Dealers’
Opposition . With the filing of Fidelity's Reply , this matteris now ripe
for resolution.
. STANDARD

Fidelity seeks to join NCVA pursuantto Rule 19 of the Federal Rules
of Civil Procedure. The United States Court of Appeals for the Sixth

Circuitemploys athree-step analysis when determining whether joinder is

properunderthisrule. See, e.g. , Glancyv.TaubmanCitrs.,Inc .,373F.3d

656, 666 (6th Cir. 2004); Laethem Equip. Co. v. Deere & Co. ,No0.10-1994,

485 Fed. Appx. 39, at *43-44 (6th Cir. June 13, 2012). “First, the court
mustdeterminewhetherthe personorentityisanecessarypartyunderRule
19(a).” Glancy , 373 F.3d at 666. “Second, if the person or entity is a
necessary party, the court must then decide if joinder of that person or
entity will deprive the court of subject matter jurisdiction.”

“Third, if joinder is not feasible because it will eliminate the court’s
abilitytohearthecase[suchasdestroydiversityjurisdiction],thecourt

must analyze the Rule 19(b) factors to determine whether the court should
‘in equity and good conscience’ dismiss the case because the absentee is

indispensable.” Id .



I11. DI SCUSSI ON
A NCVA Is a Necessary Party under Rule 19(a)
Under thefirst stepof  thisthree-part test,theCourtmustdetermine
if the absent person or entity is necessary under Rule 19(a):
(a) Persons Required to Be Joined if Feasible.
(1) Required Party. A person who is subject to service of
process and whose joinder will not deprive the court of

subject-matter jurisdiction must be joined as a party if:

(A) in that person’s absence, the court cannot accord
complete relief among existing parties; or

(B)thatpersonclaimsaninterestrelatingtothesubject
of the action and is so situated that disposing of the
action in the person’s absence may:

(Dasapracticalmatterimpairorimpedetheperson’s
ability to protect the interest; or

(i) leave an existing party subjectto a substantial
risk of incurring double, multiple, or otherwise
inconsistent obligations because of the interest.
Fed. R. Civ. P. 19(a).
Asaninitialmatter,Dealersarguesthat,althoughFidelitycontends
that NCVA is a required party under Rule 19(a)(1)(B), Fidelity is silent
as to whether the Court can accord complete relief among the existing
partiesinNCVA’sabsence. Dealers’ Opposition ,p.6. Dealerstherefore
contends that Fidelity has effectively conceded that the Court can.
This Court agrees. Fidelity does not invoke Rule 19(a)(1)(A) and its
substantive arguments relate to considerations arising under Rule
19(a)(1)(B). Underthesecircumstances,the Courtconcludesthatjoinder
of NCVAis notrequired under Rule 19(a)(1)(A). Cf. Reillyv. Meffe

2:13-cv-372,2014 U.S. Dist. LEXIS 35988, at*37 (S.D. OhioMar. 19, 2014)
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(“The burdenis onthe moving party to establish thata party is necessary
for purposes of Rule 19(a).”).

The Court next considers whether NCVA has “an interest relating to
the subjectofthe action”andwhether NCVA’s absence fromthislitigation
impairsorimpedesitsabilitytoprotectitsinterestorsubjectsFidelity
orDealersto“asubstantialriskofincurringdouble, multipleorotherwise
inconsistent obligations because of the interest.” Fed. R. Civ. P.
19(a)(1)(B). Underthis provision ofthe rule, an absent party need only

possessaninterest‘relatingto”the subjectmatteroftheactionandneed

not “have a direct interest in the action at bar.” Onyx Waste Servs. v.

Mogan,203F.Supp.2d777,786(E.D.Mich.2002)(emphasisintheoriginal).
For example, a sufficientinterestunder Rule 19(a)(1)(B) exists where an

absent party “could” claim an interest in a contract between existing

parties. PaineWebber, Inc. v. Cohen , 276 F.3d 197, 201 (6th Cir. 2001).

See also Prosser v. XTO Energy, Inc ., No. 2:12-cv-0883, 2013 U.S. Dist.

LEXIS 59373, at *11 (S.D. Ohio Apr. 25, 2013) (“It is not necessary that

the party presently claim an interest in the subject matter of the
litigation. If the absent party could claim an interest, that is enough

to fall within Rule 19(a)(1)(B).") (citing PaineWebber, Inc
201); Burger King Corp. v. Am. Nat'l Bank and Trust Co. of Chicago
F.R.D.672,675(N.D.Ill.1988)(statingthatanabsentpartyhasalegally
protected interest in the subject matter of the action if it “is a party

to a contract at issue[.]”). Courts have therefore often concluded that

signatories to a contract are necessary parties under Rule 19(a).

., 276 F.3dat

, 119

See,

e.g. , OneCommand, Inc. v. Beroth ,No. 1:12-cv-471, 2012 U.S. Dist. LEXIS
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122587,at*5(S.D. Ohio Aug. 29,2012) (“[Ilngeneral, theindispensable

partiesinabreachofcontractaction[Jaretheparties to thecontract.”)
(quoting Russian Collections v. Melamid , No. 2:09¢v300, 2009 U.S. Dist.
LEXIS 113733, at*18 (S.D. Ohio Nov. 18, 2009)); PrePaid Lab, LLCv. Lab.
Corp. of Am. Holdings ,No.5:11-cv-00509, 2011 U.S. Dist. LEXIS 68010, at

*5(N.D.OhioJune 24,2011)(findingthatabsentpartywasnotanecessary
party because, inter alia ,it“isnotasignatorytothe parties’ contract
and has no express legal rights or duties pursuant to the contract”).
Despitethisgeneralfinding,however,“Rule19shouldbeappliedprudently
and pragmatically so that entire suits are not dismissed if meaningful
relief can still be accorded.” Thornton v. Taylor , No. 13-cv-309, 2013
U.S. Dist. LEXIS 170989, at *14 (S.D. Ohio Dec. 4, 2013).

Inthe case presently before the Court, Fidelity contendsthat NCVA,
asthe grantorunder and signatory tothe Trust Agreement, hasaninterest
in the funds that were deposited, but were improperly diverted, or in the
“assetsthatweretobedeposited”intothe TrustAccount. MotiontoJoin ,
pp. 3,6-7,10; Fidelity’s Reply ,pp. 3,6-7. Dealersdisagrees, arguing

that NCVA cannot have any interest in the Trust Account because there is

no dispute thatthe Trust Accountwas never funded. Dealers’ Opposition ,
pp. 6-8 (citing, inter alia , ExhibitC , PAGEID#:204 (Fidelity’s answer to
Request to Admit No. 17), attached to Berliner Affidavit ). Because NCVA

never deposited any funds, Dealers argues, NCVA has no property interest
inthe Trust Account that would be impacted by Dealers’ recovery. Id .at
7.

On the other hand, Fidelity insists that all parties to a contract
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mustbe joined as necessary parties, i.e. ,thatNCVA,asgrantorunderthe
TrustAgreement,mustbejoinedinthisaction. Fidelity’sReply .pp.2-6.
In support, Fidelity contends that its version of the Trust Agreement
requires NCVA’s default (as well as notice to Fidelity and to NCVA), which
inturnrequiresDealerstoprove NCVA’sbreachoftheunderlyinginsurance
Agreement before Dealers is entitled to any funds. Id . at4-5; Motionto
Join , p. 4; Fidelity’s Version of Trust Agreement , p. 1. It follows,
Fidelityargues,thatNCVAretainsaninterestinthesubjectofthisaction
andthatNCVA's presenceis necessary to determine whether or notabreach
has occurred. Fidelity's Reply , pp. 4-5.

Fidelity’s arguments are well-taken. At this stage of the
litigation, itisunclearwhichversion ofthe Trust Agreement, if either,
governs the parties’ relationship with each other and with NCVA. If
Fidelity’s Version of Trust Agreement is the operative contract, then
Dealers must establish NCVA's default before Dealers has authority to
withdraw funds from the Trust Account. Although Dealers minimizes the
differences between the two versions of the Trust Agreement, Fidelity’s
VersionofTrustAgreement ,pp-1-2,demonstratesthatthe TrustAgreement
is “made for the benefit” of both Dealers and NCVA and Dealers is not
entitled to any funds in the absence of NCVA'’s default. Stated
differently, NCVA retains an interestin any funds deposited in the event
thatitisnotdeterminedtobeindefault. Indeed, evenDealersconcedes
thatNCVAmaybeanecessary partyif Fidelity’sVersionof TrustAgreement
isauthentic. SeeExhibitG  ,PAGEID#:256 (letterdated December11,2013,
fromDealers’counseladdressedtoFidelity’scounselstating, interalia ,
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that“Yourargumentthat N.C. & Va. Warranty isanecessary party, at best

might apply if the ‘authentic’ Trust Agreement is the one you claim is

authentic.”), attached to Fidelity’s Reply (emphasis in the original).
Dealers’ insistencethatNCVAneverdepositedanyfundsintotheTrust

Account does not persuade this Court that NCVA has no interest relating

to the subject of this action. Contrary to Dealers’ position, it is

unclear, based onthe presentrecord, whetherornotNCVAdeposited funds.

Dealers contends that “there are no funds in the Trust Account” because

“FidelityclaimsthatNCVAneverdepositedanymoneywithit[.]” Dealers’
Opposition , pp. 6-7 (citing ExhibitC , PAGEID#:204 (Fidelity’'s answer to
Request to Admit No. 17), attached to Berliner Affidavit ). Dealers,

however, oversimplifies Fidelity’s position regarding the trust funds.
Fidelity admits that no funds were deposited directly with Fidelity, but
goesontostatethatitunderstoodthatatrustaccounthadbeenestablished
with a different entity, i.e., Interactive Brokers:
17. Admitthatnoassetswere everdeposited or maintainedin
the Trust Account at all times at your United States offices
or branches.
Answer : Admt only that no assets were deposited directly
with Fidelity Bank or its branches. Fidelity understood that
an account that had been established at I nteractive Brokers when
U. S. Bank served as trustee that was to be transferred to its
nane, which Fidelity would have nmaintained through its United
States offices.
ExhibitC ,PAGEID#:204, attachedto Berliner Affidavit . Seealso Exhibit
A,PAGEID#201 (Fidelity’sanswerto Interrogatory No. 19 of Dealers’ First
Set of Interrogatories, which states, inter alia , “it was Defendant’s

[Fidelity’s] understanding that funds of the purportedtrustaccountwere

held in a custodial account at Interactive Brokers|[.]”). Moreover,
10



Fidelity has presented evidence suggesting that Tray Thomas, NCVA'’s
financial representative, may have “improperly diverted [NCVA's] funds
from the custodial account at Interactive Brokers [the Trust Account.]”
Motion to Join , pp. 4-5 (citing, inter alia , ExhibitsD , E, F, attached
thereto; ExhibitsB  and D,attachedto Complaint ). Inshort,basedonthe
present record, the Court cannot conclude that NCVA, a signatory to the
Trust Agreement, has no interest relating to the subject of the action
simply because NCVA may not have deposited funds directly with Fidelity.
See, e.g. , Showtime Game Brokers, Inc. v. Blockbuster Video, Inc. , 151
F.R.D.641,646-47(S.D.Inc.1993)(findingthatabsentpartyhadalegally
protected interest in the amount in controversy because the litigation
would determine the amount that party would eventually retain).

Moreover,the Courtisnot,underthesecircumstances, persuadedthat
Fidelity bears no risk of double, multiple, or inconsistent obligations
if NCVA s notjoined because, inter alia , Dealers does not seek property
belonging to or possessed by NCVA. See Dealers’ Opposition , pp. 8-11.
Because NCVA has an interest in the trust funds, NCVA could seek legal
recourse againstFidelity should Fidelityturn oversuchfundstoDealers.
See, e.g. , WilliamChris Trucksv. Canadian Bank ,98F.R.D.584,585(N.D.
lIl. 1983) (finding Rule 19(a) satisfied where a judgment ordering the
defendant bank to transfer funds “would, as a practical matter, impair or
impede [the absent party’s] ability to protect its interest in any such
funds” and “might expose the [defendant] Bank to inconsistent
obligations”).

Dealers also contends that any such claim by NCVA against Fidelity
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is purely speculative, especially since NCVA has purportedly known since
“Spring 2012” that the funds were gone and has had ample time to join the
currentlitigation and has chosen notto do so. Dealers’ Opposition . Pp.
10-11. However, based on the present record, this Court cannot say with
confidencethatNCVAwillnotpursueaclaimagainstFidelityinthefuture.
See Keweenaw Bay Indian Community v. Michigan ,11F.3d 1341, 1346-47 (6th
Cir.1993)(holdingthatthelikelihoodthatabsentsignatoriestoatreaty
might seek legal recourse against current parties to the lawsuit was not
speculative).

Dealers alsotakesthe positionthatany potential claim asserted by
NCVA against Fidelity “cannot be suc cessful’because NCVA authorized Tray
Thomas, the person who may have improperly diverted the trust funds, to
actonNCVA'sbehalf. Dealers Opposition ,pp.9-10(citing Exhibits B and
H,attachedto BerlinerAffidavit ). However,Dealersisundulydismissive
of any such claim, particularly in light of the limited record presently
before the Court.

In short, the Court concludes that NCVA is a necessary party within
the meaning of Rule 19(a).

B. Joi nder of NCVA |s Feasible

The Court must next determine if NCVA's joinder is feasible, ie.
whetherNCVA*issubjecttopersonaljurisdictionandcanbejoinedwithout
eliminatingthebasisforsubjectmatterjurisdiction.” PaineWebber,Inc.
v. Cohen , 276 F.3d 197, 200 (6th Cir. 2001). Seealso Glancyv. Taubman
Ctrs.,Inc .,373F.3d656,666(6thCir.2004). Thepartiesdonotdisagree
thatthis Courtwould have personaljurisdiction over NCVA, butapparently
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do disagree on whether or not NCVA's joinder would destroy this Court's

diversity jurisdiction. Dealers is an Ohio corporation and NCVA and

Fidelity are corporations organized under the laws of North Carolina.

Complaint ,193-4;InsuranceAgreement,PAGEID#:161. Fidelityargues that
NCVA must be joined as a defendant in this action because NCVA's claims

tothe funds conflictwith those of Dealers and because Dealers must prove

NCVA's default. Motion to Join , pp. 1, 9-10; Fidelity’s Reply , pp. 1-2,

8. Dealers, however, contendsthat NCVA's properrole inthis litigation

would be that of a plaintiff (which would destroy diversity jurisdiction)

becauseitsjoinder by Fidelity is based onitsinterests adverse to NCVA.

Dealers’ Opposition , pp. 11-12.
Fidelity's arguments are well-taken. As discussed supra , if
Fidelity’s Version of Trust Agreement is the operative contract governing

the relationship between the parties, the Trust Agreementisintended for

the benefit of Dealers and NCVA and Dealers may withdraw funds only upon

NCVA's default and notice to NCVA and to Fidelity. Id . at 2. In other
words, no funds belong to Dealers unless, inter alia ,NCVAdefaults. The
Courtconcludesthattheinterests of Dealersand NCVA conflictand, under

these circumstances, thatNCVA should bejoined as adefendantratherthan

as a plaintiff. To the extent that NCVA, once joined as a party, wishes

to pursue a claim against Fidelity, it may file a crossclaim under Rule

1

13(g) of the Federal Rules of Civil Procedure.

! Having concluded that NCVA is a necessary party and that joinder is feasible,
theCourtneednotdeterminewhetherNCVAis,technically,anindispensable party.
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WHEREUPQN, Defendant’sMotiontoJoinaNecessaryPartyortoDismiss
forFailuretoJoinaNecessaryandindispensableParty ,ECF17,is GRANTED.
Within 21 days of the date of this Opinion and Order , Dealers shall file

an amended complaint joining as a defendant N.C. & VA. Warranty, Inc.

September 26, 2014 s/Norah McCann King
Norah M “Cann King
United States Magistrate Judge
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