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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
J. JEFREY MATTHEWS, et al.,

Plaintiff, : Case No. 2:13-cv-1071

V. : JUDGE ALGENON L. MARBLEY
ROBERT M. OWENS, et al., : Magistrate Judge Kemp
Defendants.

OPINION & ORDER

This matter is before the Court on plé#ind. Jefrey Matthews’ motion for voluntary
dismissal without prejudice of his claims agaitsfendant Robert Oweras well as the claims
against third-party defendants the DelawarakBand Trust Company (“Delaware Bank”) and
Grupo Mundial Balboa Internacion@lA. (*“GMB”), pursuant to Fed. R. Civ. P. 41(a)(2). (Doc.
72). Owens, having filed an answer and a cougta#n, objects to Plaintiff's request for
dismissal without prejudicé-or the reasons stated herein, Plaintiff's moticBRANTED.

l. BACKGROUND

This action arises from a related legal ntattncerning Plaintiff’s interest in certain
gold and silver-back bonds of the United Statelexico (“the Bonds”). Plaintiff entered into
an agreement with GMB and held a securityriedein the Bonds. Plaiiff deposited the Bonds
for safekeeping in Delaware Bank. AllegedlyNovember 2007 GMB asked Delaware Bank to
return the bonds to GMB, but the Bank refused tdulaintiff’'s security interest in them. On
September 28, 2012, GMB filed suit in this Courdiagt the Delaware Bank, seeking release of
the Bonds (“GMB lawsuit”). Represented by Atiey Owens, Plaintiff filed a motion for leave

to intervene in that case, alleging an intereshenbonds. Plaintiff allegethat despite Delaware
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Bank’s and GMB’s awareness of RIaff's security interest irthe Bonds, they entered into a
secret agreement in which the Delaware Bankedjto release the Bonds to GMB in exchange
for dismissal of the GMB lawsuif.he case was voluntarily dismissed.

On October 28, 2013, Plaintiff, through premunsel, filed a complaint for legal
malpractice against defendd@vens. Plaintiff alleges th&@wens failed to object to the
dismissal of the GMB lawsuit, or take any aotto prosecute the motion to intervene in that
lawsuit. Plaintiff alleges that Owen’s failure toopect his interest in the Bonds constituted legal
malpractice.

On November 29, 2013, Owens filed a motionléave to file an amended answer and
counterclaim against Plaintiff seeking $930.00 inraty’s fees. Owens also filed a third-party
complaint seeking indemnification against thelaware Bank and GMB for any liability
determined against him in Plaintiff's suit.

On May 27, 2015, the Magistrate Judge conducted a status conference during which
counsel for the plaintiff indicated that basedtlo@ results of litigation involving Plaintiff in
Arizona, he believed Plaiiff's claims against Owens manpt have ripened. On June 4, 2015,
the Magistrate Judge conducted another stainference, at which time counsel for Owens
objected to dismissal withoutgjudice of Plaintiff’s claims.

On June 26, 2015, Plaintiff filed the instanttmon. This Court held a status conference
on September 8, 2015 and again on Septemi2&1%,. The parties were unable to reach an
agreement regarding dismissal without prejudices Tiatter has been fully briefed and is ripe

for review.



Il. ANALYSIS
A. Motion for Voluntary Dism issal Without Prejudice

Plaintiff seeks a court order permitting uotary dismissal without prejudice of his
complaint, pursuant to Fed. R. Civ. P. 41(a)@®fendant objects to disssal, and argues that
under Rule 41(a)(2), this Court does not htneediscretion to permit voluntary dismissal
because the counterclaim cannot remamdpeg for independent adjudication once the
underlying complaint is voluntdy dismissed. Fed. R. Civ. B1(a)(2) states in full:

Except as provided in Rule 41(a)(1), ati@t may be dismissed at the plaintiff's

request only by court order, on terms that the court considers proper. If a

defendant has pleaded a cartaim before being sesd with the plaintiff's

motion to dismiss, the action may desmissed over the defendant's objection

only if the counterclaim can remain penglifor independent adjudication. Unless

the order states otherwise, a disnlissader this paragraph (2) is without

prejudice.
Although it is true that once Pldiff's complaint is dismissed this Court no longer will have a
basis for federal jurisdiction ov&efendant’s counterclaim, Defendas incorrect that the only
way this Court can retain jurigdion over his counterclaim is by denying Plaintiff’'s request for
voluntary dismissal. Instead, under Sixth Cirqué#cedent, the Court has broad discretion to
exercise supplemental jurisdictiomer state law claims, even after all federal claims in an action
have been dismisselllusson Theatrical, Inc. v. Fed. Express Co89.F.3d 1244, 1254 (6th
Cir. 1996) (stating that a coustnot categorically barred froneciding state law claims once
federal claims have been dismissed and map®h to decide state law questions depending on
factors such as “judicial economy, conwange, fairness, and comity”) (quotiG@arnegie—

Mellon Univ.,484 U.S. at 350, 108 S. Ct. 618}; v. Corr. Corp. of Am102 F.3d 810, 818 (6th

Cir. 1996).



Alternatively, other courts haveund in situations similar tthis one that “the pendency
of a compulsory counterclaim will not defeasmiissal,” under Rule 42(a)(2) “since the court
may retain jurisdiction over a compulsory ctenslaim under Rule 13 so long as it had subject
matter jurisdiction over the main claimEberhard Inv. Associates, Inc. v. Santibo. 01
CIV.3840 LMM, 2004 WL 594728, at *1-2 (S.D.X. Mar. 25, 2004) (citing 8 James Wm.
Moore,Moore's Federal Practice§ 41.40[8][a] (3d ed.1997)dbtnotes omitted). Since a
counterclaim for attorney’s fe@s response to a legal malptize action is a compulsory
counterclaim, this court has an independent basis for jurisdiction Rl 3, as this Court
had subject matter jurisdiotn over Plaintiff's claims.D'Jamoos v. Griffith2005 WL 1077545
(E.D. N.Y. May 9, 2005) (holding that in suits ajieg legal malpractice, counterclaims for legal
fees arise from the same transactions from which malpractice claims arise, thus the court can
retain jurisdiction over feedispute after the malprace claim is dismissedypee alsd.R.L.
Partnership v. Superior Cour004 WL 1515951 (Cal. App. 3rd Div. July 7, 2004) (holding
that when a client sues an attorney for neadfice, the attorney’s ass-complaint for unpaid
legal fees is compulsory; therefore, the cligraty not obtain a change of venue based on the
cross-complaint).

Now that this Court has determinedhés independent bases for jurisdiction over
Defendant’s counterclaim, this Court must addrwhether to permit voluntary dismissal without
prejudice of Plaintiff's complaint under Ruld.(a)(2). “Whether dismissal should be granted
under the authority of Rule 43(2) is within the sound disdien of the district court.Grover
by Grover v. Eli Lilly and C9.33 F.3d 716, 718 (6th Cir. 1994) (citiBganque de Depots v.

Nat'l Bank of Detroit491 F.2d 753, 757 (6th Cir. 1974)). “fg purpose of Rule 41(a)(2) is to

protect the nonmovant ... from unfair treatmehdt."To effectuate this ppose, district courts



consider whether permitting voluntary dismissél cause the nonmovant to suffer “plain legal
prejudice;” the “mere prospect of a second lawsuit,” however, does not constitute plain legal
prejudice ld. Instead, the relevant factoto consider when assessing whether a defendant will
suffer plain legal prejudice from plaintiff's wahtary dismissal witout prejudice of the
complaint are “defendant’s effort and expenspreparation for trial, ecessive delay and lack
of diligence on the part of the plaintiff in prosecuting the action, insufficient explanation for the
need to take a dismissal, and whether aondor summary judgment has been filed by the
defendant.’ld. In this case, no preparation for tieas been made, no motion for summary
judgment has been filed by the Defendant, andPtamtiff has provided a sufficient explanation
for the need to take a dismissal (unripened claifight of the disposition in a related case). The
only factor weighing in faor of the Defendant is that thigse has been pending for two years.
There is no allegation, however, that this delagtisbutable only to a lack of diligence on the
part of the Plaintiff. Defendarias expressed his desiocehave this case resolved, as it causes
him uncertainty in his legal pracé. As stated, however, the mere prospect of a second lawsuit,
without more, does not meet the plain legal prejeiditandard to bar wattary dismissal without
prejudice.

This Courts notes, however, that it is coampractice for courts timpose the condition
of defense costs prior to granting wotary dismissals without prejudiceeee.g.,Massey v.
Ferndale,No. 96-1386, 1997 WL 330652, at *3 (6thr Clune 16, 1997) (unpublished table
decision). Imposing defense costsplaintiffs granted a voluaty dismissal is within the
discretion of the CourDWG Corp. v. Granada Investments, |62 F.2d 1201, 1202 (6th Cir.
1992). The purpose of this rule is to “compensatje]defendant for expenses in preparing for

trial in the light of the fact that a weaction may be brought in another forurSrhoot v. Fox,



353 F.2d 830, 833 (6th Cir. 1968)assey v. City of Ferndal@17 F.3d 1420 (6th Cir. 1997)
(“The reasoning behind this rukethat a dismissal without @udice does not preclude the
Plaintiff from initiating the same action agand causing the Defendant to again begin
preparing for trial.”);Spar Gas, Inc. v. AP Propane, In872 F.2d 348, 1992 WL 172129, at *2
(6th Cir. 1992). Thus, “when a district coadnditions voluntary dismasal without prejudice
upon payment of a defendant's fees, the court should award only those fees representing legal
work that could not be used in subsequent litigation on the same claifh&fopane, InG.972
F.2d 348, 1992 WL 172129, at *2.

If a court decides to impose the paymentadts as a condition on a voluntary dismissal,
“a notice to the moving party of tleeurt’s intent to do so is reqed. This is because a plaintiff
who moves for dismissal withoptejudice under Rule 41(a)(2) ‘must be given a reasonable
opportunity to withdraw his motioim the event the district caugrants the motion’ but with
additional terms.Kebede v. Johnny Rockets Grp., Jido. 2:05-CV-0006, 2005 WL 2493288,
at *3-4 (S.D. Ohio Oct. 7, 2005) (quotirgig. Storck KG v. Nabisco, IndNo. 95 C 1446, 1996
WL 634116, at *5 (N.D. lll. Oct. 30, 1996) (quotiMgarlow v. Winston & Strawrl9 F.3d 300,
305 (7th Cir. 1994)).

This court elects to exercise its digme to condition voluntgy dismissal on the
payment of costs. It falls squarely upon Pléinkiat its attorney prematurely filed the instant
suit, and it would be unfair for the Defendanbtar the costs for Plaintiff's decision. Plaintiff
has seven days from the date of this Ordevitbdraw the motion to dismiss should it determine
it does not want to pay the cosisd fees upon which this Court’s dismissal is based. Should the

Plaintiff move forward with its motion for voluatily dismissal based ahese conditions, the



Defendant will set forth in its motion for attorneys’ fees and costs those fees and costs which
were not expended on work which will be of use to Defendant in a subsequent suit.

Accordingly, Plaintiff's motion fodismissal without prejudice is hereBRANTED,
conditioned on its decision withindays to pay for costs and feepresenting legal work that
Defendant will not use in subsequent litigat@mmPlaintiff’'s same claims. (Doc. 72). This
discretionary grant is permissilas this Court concluded abdbat this Court continues to
have an independent basis for jurisdiction over Defendant’s counterclaim.

B. Third-Party Complaint

Additionally, now that thiourt has dismissed Plaintgfcomplaint without prejudice,
this Court also exercises its discretion tengiss without prejudice Dendant’s third-party
complaint seeking indemnification from Delaware Bank and GMB “for such amounts as he may
be found liable to Plaintiffs” in the underlying complainRefendant’s Third Party Complaint
Doc. 29 at 6). As the Sixth Circuit explaineddm. Zurich Ins. Co. v. Cooper Tire & Rubber
Co, “[t]he purpose of Rule 14 is to permit addital parties whose rights may be affected by the
decision in the original action to be joined sd@expedite the final dermination of the rights
and liabilities of all the interested partiesoime suit.” 512 F.3d 800, 805 (6th Cir. 2008). Further
“[t]hird-party pleading is approfate only where the third-party fdmdant’s liability to the third-
party plaintiff is dependent ondtoutcome of the main claimld. Because “[t]he third-party
complaint is in the nature of an indemnity or contribution claim ... it is rare that a court renders
judgment in favor of the defendant or dismistbessunderlying action but nonetheless chooses to
address a third-party claimld. Employing this rationale, th@ooper TireCourt found that
“ultimately, a court has the discretion to dismashird-party claim after the original claims of

the plaintiff have been settled, and relegate the third-party plaintiff to a separatilsait805-



06 (citingPropps v. Weihe, Black & Jeffries82 F.2d 1354, 1355 (4th Cir. 1978), and Wright,
Miller, Kane, Fed. Prac. & ProdCiv. 2d § 1444 at 340-44 (2d ed. 1990)).

TheCooper TireCourt applied this rule to find &t since the defendant’s third-party
complaint was purely a derivatiaetion of the original actiomnd the third-party defendant’s
liability was made dependent on the outcoméheflitigation in theoriginal action, “the
continuing viability of Cooper Tire's third-gg complaint, as a derivative action, came under
guestion and the district cdudid not abuse its discretion in dismissing the actitth.at 806. So
too here, the continuing viability of Defendantfsrd-party complaint, as a purely derivative
action of Plaintiff's complaint, is now under ati®n after the dismisbwithout prejudice of
Plaintiff's complaint. Accordingly, tis court exercises its discretion abtSMISSES the third-
party complaint without prejudice.

C. Defendant’s Counterclaim

Finally, this Court sees no reason thiatply because an independent basis for
jurisdiction over Plaintiff's courrclaim exists—a fact which @cludes this Court from running
afoul of Rule 41(a)(2) by dismissing Plaffis claims—this Court cannot now dismiss
Defendant’s counterclaim on othgrounds. The purpose of the portiof Rule 41(a)(2) at issue
is “to preserve the district cdig jurisdiction over the partieand the counterclaim.” Wright and
Miller, Fed. Prac. & Proc.: Civ. 3d § 2365 at 538 ed. 2008). It follows that where this Court
finds for reasons other than Riaif’'s voluntary dismissal of itfederal claims that this Court
should relinquish jurisdiction, tieing in Rule 41 preventkis Court from doing so.

This Court, therefore, exercises its diton to decline to exercise supplemental
jurisdiction over Plaintiff's countetaim now that this Court has dismissed all claims over which

it had original jurisdiction.See28 U.S.C. § 1367(c)(3peePiedra v. Mentor Graphics Corp.



979 F. Supp. 1297, 1299 (D. Or. 1997) (holding, first the court had andependent basis for
jurisdiction over defendant’s counterclaim un&efe 41(a)(2) because it could exercise its
discretion over state claims pursuant to 28 U.§.C365(a), and thus thatsdnissal of plaintiff's
complaint was acceptable; and holding, secondttaduld dismiss th counterclaim pursuant
to its discretion under 28 U.S.C. § 1367(c) ¢éalthe to exercise supplemtal jurisdiction over a
claim if the court has dismissed all claimger which it had original jurisdiction.)

A district court’s decision whether to ddeia pendent state-law claim after dismissing
all claims over which it had oriigal jurisdiction depends on a batang of factors that include
judicial economy, convenience, fairness, and corfigyrette v. Cuyahoga Cnty. Bd. of
Elections 105 F. App'x 722, 727 (6th Cir. 2004) @tibns omitted). Dismissal of claims
providing original jurisdiction at an early segieighs strongly in favor of dismissing the
remaining state-law claimdlusson Theatrical Corp. v. Fed. Express Co89.F.3d 1244,
1254-55 (6th Cir. 1996) (“When all federal claiare dismissed before trial, the balance of
considerations usually will point to dismissing the state law claims, or remanding them to state
court if the action was removed.Gaff v. Fed. Deposit Ins. Cor@814 F.2d 311, 319 (6th Cir.
1987) (“It is generally recognizedahwhere, as in this case, fealdssues are dismissed before
trial, district courts should decline to exexeipendent jurisdiction over state law claims.”);
Aschinger v. Columbus Showcase ©84 F.2d 1402, 1412 (6th Cir. 1991) (only
“overwhelming interests in judial economy may allow a districourt to properly exercise its
discretion and decide a pendemttstclaim even if the federal claim has been dismissed before
trial.”).

At this early stage in the proceedings, vibetfore discovery, summajudgment or trial,

this Court finds no overwhelming interestjirdicial economy sufficient to overcome the



presumption that a district court should decline to exercise jurisdiction over the state law
counterclaim after dismissal allderal claims. Thus, this Courtdmes to exercise jurisdiction
over the remaining state law claim. Accioigly, Defendant’s gunterclaim is hereby
DISMISSED without prejudice.
[l CONCLUSION

In summary, Plaintiff’'s motion for voluntary dismissal of its complaint without prejudice
is GRANTED, on the condition that within 7 dajtdoes not withdraw its motion, thus
indicating it consents to the condutis this Court placed on its requestdismissal. At that time,
Defendant’s counterclaim and third-party complaint both will be dismissed without prejudice,
and this case will be dismissed in its entirety.

IT IS SO ORDERED.

s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: September 15, 2015
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