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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RICHARD DUNCAN,

Case No. 2:13-CV-01157
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.

Magistrate Judge Kemp

JON A. HUSTED, in hisofficial capacity as

SECRETARY OF STATE OF OHIO,

Defendant.

OPINION & ORDER

This matter is before the Court on Defentd8ecretary Husted’s Motion for Summary
Judgment, (Doc. 64), as well po sePlaintiff Richard Duncan’€ross-Motion for Summary
Judgment, (Doc. 80); both motions are broyghtsuant to Fed. R. Civ. P. 56. This case
concerns the constitutionality of S.B. 4¥eetive June 21, 2013, which, in pertinent part,
amended Ohio Revised Code 88 3513.262 and .263 to impose a one-year time-limit for
independent candidates to obtain requisite naotimgaoetition signatures iarder to appear on
the ballot in Ohio, whereas, before, no titimeit existed. For the reasons stated herein,

Defendant’'s motion iISRANTED, and Plaintiff's motion i©DENIED.

l. BACKGROUND
A. Factual Background

Plaintiff, a resident of Aurora, Ohio, desir® be an independent candidate for President
of the United States in the upcoming 2016 etegtand has run in thesiathree presidential
elections as an independent candida@ongpl, Doc. 2, 1 2, 10). As part of his political
philosophy, Plaintiff funds his campaigns hatisspending less than $5,000 on each campaign,

and personally collects all of the signatures resxgsfor his name to appear on the balldd.,
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10). In the 2008 and 2012 election seasons, titfasollected over 13,000 signatures to ensure
he got the required 5,000 valid signaturés.)(In 2012, he received 12,557 votes in Ohio,
Kentucky, Maryland, and Floridald(). In the past two electionkg spent three years gathering
signatures for his nominating petition.

Plaintiff intentionally interweaves his campaign message into the signature-collection
process, introducing himself &8 many voters as possiblBIgintiff Declaration Doc. 81,  4).

In 2008 and 2012, Plaintiff took three years tmptete the signature-collection process. {|

5). A “major theme” of his campaign isstilow cost self funded endeavorld(). Due to his
limited finances, he knows he cannot competa wealthy Presidentialandidates, which he
thinks is especially true after tidtizens Unitectase. Id.) Duncan asserts that he has a First
Amendment right to spend as little on his camgpand possible, and he promoted the low-cost
aspect of his campaign to voters whetitjpaing them for their signaturedd( at § 7).

On June 6, 2013, Plaintiff began collectsignatures for the 2016 é&ident election.
(Compl, Doc 2, 1 16). Via a letter from Defendaated June 21, 2013, however, Plaintiff was
notified of the passage of S.B. 47, which amended Ohio Revised Code 88 3513.262 & .263 to
include a one-year limitations period on homination-petisigmatures for independent
candidates. 1., { 17;see alsdoc. 2-1). Prior to S.B. 47, @hlaw contained a deadline in
which to submit the 5,000 required signatures for the nomination of independent candidates for
president, but did not includepariod of limitations in which an independent candidate had to
collect nominating-petition signatures.

Sections 262 and 263 define the filing and processing requirements, respectively, of
nominating petitions for candidates in Ohio &lats. Section 262 sets forth certain procedures

that the Secretary of State and the county baafrdkection must follow once they have received



a nominating petition. In particular, each boaf@lection must “examine and determine the
sufficiency of the signatures on the petitapers.” O.R.C. § 3513.262. Under the amended
statute, a signature on amimating petition “is not i if it is dated more than one year before
the date the nominating petition was filedltl.]. All other matters of validity of a petition

“shall be determined by the secretary of statderboard with whom s petition papers were
filed.” (Id.). Section 263 detailséhprocessing procedure formmating petitions, and again
requires that each board “examine and determmmsulfficiency of the signatures on the petition
papers transmitted to or filed with it,” and tHg] signature on a nominating petition is not valid
if it is dated more than one year before thieedae nominating petition was filed.” O.R.C. §
3513.263. Under Section 263, county boards of elebéwe until the seventy-eighth day before
the general election to determite sufficiency of nominating p&tns, including the validity of
the signatures.

Under O.R.C. 8§ 3513.257, persons desiringgcome independent candidates for
President of the United States “shall file, notddben four p.m. of thainetieth day before the
day of the general election at iwh the president and vice-présnt are to be elected, one
statement of candidacy and one naattiimg petition” with the Secretaof State. It also requires
that the petition be signed by no fewer t/aB00 qualified electors and no more than 15,000.
Id.

In sum, under Ohio law, any person desitim¢pe an independent candidate for president
has 365 days to collect the necessary 5,000 tsigggafor a required namating petition. While
all signatures must be dated viitla year of the date the caddte turns in the petition, the

candidate is free to submit the petition earli@ntkhe cut-off date. If the petition is submitted on



the deadline, the county boardsetéction have 12 days to certify the validity of between 5,000
and 15,000 signatures.

In response to the passage of S.B. 47, Plaintiff stopped hiswsiggathering campaign
because he feared he would not be able to get the 5,000 signatures within a one-year period.
(Doc. 81, 1 15). He testifies that he cannot aftortlire people to dhaer signatures and he
guestions their accuracy. He also assertshibatill be forced to spend extra money on his
campaign as a result of the law, which will “dilute [his] low cost message and as a result it will
lose its effectiveness in drawing supporteke” predicts he will now have to make extended
multi-day trips to collect signatures, leadingrtoreased hotel costs, where, before, he could
make many single day trips over a three yeaopeiie worries that he will be rushed when
speaking with potential voters, and may appear “rude” and “drained,” especially because the
practical total time a candidate has to collectaigres is diminished e 5 winter months in
Ohio.

Matthew M. Damschroder, Chief Election @#r and Director of the Elections Division
for Secretary Husted, attests that, based oalé@tions experience amgining, the requirement
that all signatures must be collected withirearyof filing does not ipose a significant obstacle
to independent candidates’ balasicess. He notes census dditawing that approximately 12%
of individuals move in a single year, and thiis one-year time limit makes it more likely that
legitimate signatures may be accurately and quieghfied. He also testifies that for the 2008
presidential election, Duncan submitted 13,716 sigea and more than 6,370 were invalidated
by the boards of elections; similarly, foetB012 election Duncan submitted 12,480 signatures,

of which 4,561 were invalidated.



B. Procedural Background

Plaintiff filed suit on November 18, 2013leming that 88 262 and 263 are a “severe
burden” on Plaintiff, wich will force him to change hisampaign, increase his spending, and
“obliterate” his messageld(, 11 18-19). Plaintiff seeks relief under 42 U.S.C. § 1983, for
violations of the First and Fourteenth Ameredits of the United States Constitution, on the
grounds that 88 262 and 263 impermissibly burden Plaintiff's rights to free speech, free
association, and right to petiti the government, violate theudirteenth Amendment’s guarantee
of equal protection, and place an unconstitutibmaden on the voting rights of Plaintiff's
supporters. I¢., 11 22-24). Plaintiff seeksceclaration that 88 262 and 263 are
unconstitutional, and that Defendant be prelemiy and permanently enjoined from enforcing
them. (d. at 8).

On January 22, 2014, Plaintiff filed a Motitor Preliminary Injunction. (Doc. 7). On
March 20, 2014, after a hearing, tRisurt denied Plaintiff’'s motion for a preliminary injunction.
Duncan v. HustedNo. 2:2-13-cv-1157, 2014 WL 1123538 @S Ohio March 20, 2014). The
Court found that Duncan’s constitutional challenge to 88 2622863 was unlikely to succeed on
the merits because the “Supreme Court has ugtetdion schemes setting signature and filing
requirements for independent candidates, oftiéim &much more compressed timeline than the
one at issue hereld. at *4 (citingJenness v. Fortsod03 U.S. 431 (1971)). The Court also
found that undedennessPlaintiff's equal protection chahge could not stand, because the
Supreme Court has determined that the paiityany process for major party nominees, and the
signature gathering process for independent nomiaeestwo alternative paths” to the ballot,

“neither of which can be assumed to be inherently more burdensome than thelatigudting



Jenness403 U.S. at 440-41; citingm. Party of Texas v. Whji#15 U.S. 767, 786-87, n. 18
(1974) andstorer v. Brown415 U.S. 724, 740 (1974)).

. SUMMARY JUDGMENT STANDARD
Federal Rule of Civil Procedure 56 provides, in relevant part, that summary judgment is

appropriate “if the pleadings, pesitions, answers to interrogaes, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a maitéaw.” A fact is deerad material only if it
“might affect the outcome of the lawis under the governing substantive laWiley v. United
States20 F.3d 222, 224 (6th Cir. 1994) (citiAgnderson v. Liberty Lobby, Inely7 U.S. 242,
247-48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

The necessary inquiry for this Court isi@ther ‘the evidence presents a sufficient
disagreement to require submission to a juryloether it is so one-sided that one party must
prevail as a matter of law.Patton v. Bearder F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the
light most favorable to the nonmoving partjnited States S.E.C. v. Sierra Brokerage Servs.,
Inc., 712 F.3d 321, 327 (6th Cir. 2013). The cowiewing a summary judgment motion need
not search the record in an effto establish the &k of genuinely disputed material facts.
Guarino v. Brookfield Township Truste@80 F.2d 399, 404 (6th Cir.1992). Rather, the burden
is on the nonmoving party to present affirmagvedence to defeat a properly supported motion,
Street v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6th Cir.1989), and to designate specific
facts that are in disputénderson477 U.S. at 2505uaring, 980 F.2d at 404-05.

To survive the motion, the nonmoving pamust present “significant probative
evidence” to show that “there is [more thanir@ometaphysical doubt as to the material facts.”

Moore v. Philip Morris Cos., Inc8 F.3d 335, 339-40 (6th Cir. 1993). The mere existence of a
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scintilla of evidence in support of the opposing yarposition will be instficient to survive the
motion; there must be evidence on which the poyld reasonably find for the opposing party.
See Andersqrt77 U.S. at 251Copeland v. Machuliss7 F.3d 476, 479 (6th Cir. 1995e also
Mitchell v. Toledo Hospitalo64 F.2d 577, 582 (6th Cir. 1992in(ing that the suggestion of a
mere possibility of a factual dispute is inscikéint to defeat a matn for summary judgment)
(citing Gregg v. Allen-Bradley Co801 F.2d 859, 863 (6th Cir. 1986)).

I[Il.  ANALYSIS
Duncan propounds that the one-year time limiwinch an independent candidate has to

collect nominating petition signats, codified at 88 262 and 263phtes as a matter of law his
and potential voters’ assodmtal rights under the Fourteerdhd First Amendment, and
violates as a matter of law theal Protection Clause. He contettlaiat strict scrtiny applies to
his challenge because the rigsion severely burdens hicess to the ballot and is
discriminatory because it is a more severe butdehis access to the ballot than those burdens
imposed on major-party candidates. He condutiat the restriction is not motivated by a
compelling state interest, and, thus, is uncorisiital. The State responds that the one-year
time-limit is a non-discriminatory and reasor@blirden as a matter of law; therefore, it
contends that rational basis app| under which this Court shouldd as a matter of law that the
statutes promote legitimate statgerests in ele@n regulation.
A. Ballot-Access Constitutional Framework

It is “beyond debate” iSupreme Court jurisprudence “that freedom to engage in
association for the advancement of beliefs apdsds an inseparable aspect of the ‘liberty’
assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of
speech.’Tashjian v. Republican Party of Connectijctif9 U.S. 208, 214, 107 S. Ct. 544, 548,

93 L. Ed. 2d 514 (1986) (citations omitted). “Theddom of association protected by the First
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and Fourteenth Amendments inclugk@stisan political organizationld. (citations omitted). For
these reasons, the Supreme Court has long resmhthat candidate-eliglity requirements in
state election laws implicataridamental constitutional rightSee Anderson v. Celebrez460
U.S. 780, 786, 103 S.Ct. 1564, 75 L.Ed.2d 547 (198%);alsdVilliams v. Rhodes393 U.S. 23,
31,89 S.Ct. 5, 21 L.Ed.2d 24 (1968) (finding thssociational rights and voting rights are
closely connected, since “the rightform a party for the advaament of political goals means
little if a party can be kept off the election béljoBallot-access restrictions, such as those at
issue in this case, place burdens on two kindgybts—the right of individuals to associate for
the advancement of political beliefs and the rgfqualified voters of alpolitical persuasions to
cast their votes effectivelf)Rhodes393 U.S. 23, 30-31, 89 S.Ct. 5.

The Supreme Court has repeatedly recoghizewever, that the right to vote in any
manner and the right to associate for politmaiposes through the ballot not are absolute.
Burdick v. Takushi504 U.S. 428, 432-34, 112 S. Ct. 2059, 2062-64, 119 L. Ed. 2d 245 (1992)
(citing Munro v. Socialist Workers Part$79 U.S. 189, 193, 107 S.Ct. 533, 536, 93 L.Ed.2d 499
(1986)). Instead, the Constitution permits Statgwéscribe “[tlhe Times, Places and Manner of
holding Elections for Senators and Representsfivart. I, § 4, cl. 1, which the Supreme Court
has interpreted to mean that States retain theptmawegulate their owelections so that they
can be maintained in a “fair aldnest” manner, absent of chalas.at 433;see alsalimmons v.
Twin Cities Area New Party20 U.S. 351, 358, 117 S.Ct. 1364, 137 L.Ed.2d 589 (1997)
(“States may, and inevitably must, enact reasonagjelations of partieglections, and ballots
to reduce election- and campaign-related disobddrhus, not all restrictions imposed by the
States on candidates’ ballot accespose constitutionally suspect burdens on voters’ rights to

associate or to choose among candid&ederson460 U.S. at 788, 103 S.Ct. 1564.



To balance the competing constitutional iests of political parties and voters against
the state’s interest in operating electiogaigably and efficiently, the Supreme Court has
developed a three-part testetwaluate election statutes chatjed under the First and Fourteenth
Amendments, normally referred to as federsen-Burdickest.The Green Party of Tennessee
v. Hargett 791 F.3d 684, 692 (6th Cir. 2015) (citiBgrdick,504 U.S. 428, 434, 441, 112 S.Ct.
2059;Anderson460 U.S. 780, 788-89, 103 S.Ct. 1564). In this CircuitAtineersen-Burdick
test serves as “a single standard for eatahg challenges to voting restriction®bama for Am.
v. Husted697 F.3d 423, 430 (6th Cir.2012), which udés First Amendment, Due Process
Clause of the Fourteenth Amendment, &gdial Protection Claus# the Fourteenth
Amendment claims, as all such claims challecgestraints on the equapportunity to exercise
the right to associatiohand political expressioheGreen Party of Tennessee (V) v. Hargett
767 F.3d 533, 545-48 (6th Cir. 2014).

Most recently inTheGreen Party v. Hargetthe Sixth Circuit dtilled the Supreme
Court’s test for assessing the constitutionality of a ballot-access law:

Under theAnderson—Burdickest, the court must first “consider the character and
magnitude of the asserted injury to thghts protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicatentlerson460 U.S. at 789, 103

S.Ct. 1564. Second, it must “identify amdaluate the precise interests put
forward by the State as justificatiofier the burden imposed by its ruled.

Finally, it must “determine the legitimacyé strength of each of those interests”

and “consider the extent to which those interests make it necessary to burden the
plaintiff's rights.”Id.

When the burden on the right to vote igVere,” the statute will be subject to
strict scrutiny and must be narrowlyiltaed and advance a compelling state
interest.Burdick, 504 U.S. at 434, 112 S.Ct. 2059. If the burden is “reasonable”
and “nondiscriminatory,” the statute will lseibject to rational basis and survive if
the state can identify “importantgelatory interests” to justify itSee id.If the
burden lies somewhere in between, courts will “weigh[ ] the burden on the
plaintiffs against the state's assertettriest and chosen means of pursuing it.”
Green Party V767 F.3d at 546.



791 F.3d at 693.
B. Facial v. As-Applied Challenge

As a threshold issue, it is necessargdtermine whether Plaintiff makes a facial
constitutional challenge, an-applied constitutional chalge, or both, téhe one-year
limitations period for collecting the 5,000 moating petition signatures. RecentlyGneen
Party of Tennessee v. Hargdtie Sixth Circuit explained thdifference between both types of
challenges to the constitutionality of a statute:

A facial challenge to a law's constitutionality is an effort to invalidate the law in
each of its applications, to takbe law off the books completelySpeet v.
Schuette,726 F.3d 867, 871 (6th Cir.2013) (internal quotation marks omitted).
The plaintiff must establish “ ‘that notsef circumstances exist under which [the
statute] would be valid.’Itl. at 872 (quotindJnited States v. Stever&h9 U.S.

460, 472, 130 S.Ct. 1577, 176 L.Ed.2d 435 (201®))contrast, an as-applied
challenge “argues that a law is unconstitoéibas enforced against the plaintiffs
before the court.’Speet, 726 F.3d at 872. “[T]he distinction between facial and
as-applied challenges is not so well defined that it has some automatic effect or
that it must always control the pleadings and disposition in every case involving a
constitutional challenge Citizens United v. Fed. Election Comn&538 U.S. 310,

331, 130 S.Ct. 876, 175 L.Ed.2d 753 (201@) fact, a claim can have
characteristics of as-applied and facialllgmges: it can challenge more than just
the plaintiff's particular case without seeking to strike the law in all its
applications.John Doe No. 1 v. Reefifl U.S. 186, 194, 130 S.Ct. 2811, 177
L.Ed.2d 493 (2010). In constitutional allenges reaching beyond the plaintiff's
circumstances, the plaintiff must satighe “standards for a facial challenge to
the extent of that reachld.

791 F.3d at 691-92.

While neither party addresses clearly vieetPlaintiff makes a facial or as-applied
challenge to the one-year time limit in whichiadependent candidateshto collect nominating
petition signatures, codified 88 262 and 263, this Court deténes that Plaintiff makes both
types of challenges$iaines v. Kerner4d04 U.S. 519, 520, 92 S. Ct. 594, 596, 30 L. Ed. 2d 652
(1972) (finding thapro sepleadings are held to a less stengstandard than formal pleadings

drafted by lawyers). In his complaint, Duncanesahat he seeks a daation of the invalidity
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of S.B. 47, which he contends unconstitutionalltriets freedom of expression of the citizens
of Ohio. This charge constitutes a facial chajle. In addition, however, Duncan makes an as-
applied challenge to the one-ydiamitations period, asserting that it is a severe burden on him,
personally, because it “obliteratBsincan’s beliefs or ideas aressage of operating a low cost
campaign, as he now must hirgrgature gatherers.” Further,his reply brief he argues that
even assuming he can find volunteers who will wiorkfree to help him gather signatures, such
an action would “alter or destr@juncan’s ‘walking tour’ and thusonstitute a severe burden.”

This Court will consider Duncan’s fatiand as-applied challenges, in turn.

C. Facial Challenge

To determine whether the requirement #raindependent candidate must collect 5,000
signatures in one year is facially constitutiptiae Court first must determine whether the
burden on a candidate’s access to the ballot isymainor severe. To determine the severity of
the burden, the Court must consider both whwethe reasonable, and also whether it is
nondiscriminatoryBurdick,504 U.S. at 434, 112 S.Ct. 2059. Then, depending on the severity of
the burden, this Court must apply the correlated lefvscrutiny to evaluate the legitimacy of the
State’s justifications for the rulé&d.

1. Severity of the Burden
a. Whether the One-Year Requirement is Reasonable or Unduly Burdensome

In general, the Supreme Court has ladd matter of law that states may impose
reasonable restrictions on ballot access, including the requirement that independent candidates
obtain a certain number of nominating petitgdgnatures within a ¢&in amount of time.
Jenness403 U.S. at 442, 91 S.Ct. 1970. Such a requirement serves the legitimate purposes of

ensuring that independent political candidatesstew a “significant modicum of support” from
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the public, and avoiding “confusion, deception, and dugstration of the democratic process at
the general electionld. The narrow question, then, in nomiimg petition challenges like this
one is whether the number of signatures that imeistbtained within a confined period of time is
so unreasonably burdensome that it practigakvents the candidateom obtaining ballot
access, in violation of the Firand Fourteenth Amendments.

On its face, the requirement that an peledent candidate must collect 5,000 signatures
in one year is not unduly burdensome on an indéget’'s candidates’ assational rights. As
explained in this Court’s Opinion and Orakmying Plaintiff's motion for a preliminary
injunction, the Supreme Court has upheld meoncite burdensome nominating petition schemes
than the one at issue here.Janness v. Fortsothe Court upheld Gegia’s ballot-access
regime, under which independent candidates coudfiice themselves to an appeal for write-in
votes,” or could “seek, over a smonths’ period, the sigiiures of 5% of theligible electorate
for the office in question.” 403 U.S. at 438. Welthe Court noted that the 5% figure was
somewhat higher than that reqadrin many states as a conditfon a ballot position, it reasoned
that such a figure was “balanced by the fact @abrgia has imposed @aobitrary restrictions
whatever upon the eligibility ainy registered voter to sign mmny nominating petitions as he
wishes. Georgia in this case has insulatedarsihgle potential voter from the appeal of new
political voices within its bordersld. at 442. Thus, the Court concluded that Georgia’s system
“in no way [froze] the status quo, but implicitigcognize[d] the potentidfluidity of American
political life.” 1d. at 439.

Similarly, in American Party of Texas v. Whitee Supreme Court upheld a nominating
petition scheme in which independent presidgmtndidates had a 55-day time period in which

to gather 22,000 signatures, finding that susbhteeme was neither “unreasonable” nor “unduly
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burdensome.” 415 U.S. at 787, n. 18. In additiooditecting the requisite signatures in the
prescribed time period, candidates were prodibitom obtaining signatures from a voter who
had participated in another party’s primargaion or nominating piess, and also were
required to notarize the signatory’s sworn statertiettthe signatory had nparticipated in any
of the party’s nominating or qualifying proceedinigs.at 788. The Court determined that the
55-day time span was not unduly burdensomatipgghat if 100 volunteer canvassers were put
to work, each would only have to collect f@mignatures per day for 55 days to achieve the
22,000 signaturesd. at 786. The Court rejected thaipltiffs’ protestations that the
requirements were too omers, and concluded that:

[a] petition procedure may not always be a completely precise or satisfactory

barometer of actual community support for a political pdty,the Constitution

has never required the States to do the imposdihien v. Blumsteind05 U.S.

330, 360, 92 S.Ct. 995, 1012 (1972). Hard work and sacrifice by dedicated

volunteers are the lifeblood of anpolitical organization. Constitutional

adjudication and common sense are nowat with each other, and we are thus
unimpressed with arguments that burdéke those imposed by Texas are too
onerous, especially where twb the original party plaintiffs themselves satisfied

these requirements.

Id. at 786-87 (footnote omitted).

Finally, in Storer v. Brownthe Supreme Court found that, “standing alone” gathering
325,000 (or 5% of the total t&s cast in California in the priewus general election), in 24 days,
while still “a substantial requineent,” would “not appear to ken impossible burden,” relying
on the scheme upheld Jenness v. Fortsod15 U.S. at 740. The Supreme Court reasoned that
collecting signatures at theteaof 13,542 per day, by using 1,000 canvassers to gather 14
signatures per day, did not on its face require an “impractical undertaking for one who desires to

be a candidate for Presidentd! Nonetheless, the Court found a remand was necessary to assess

critical facts concerning whether additional burslen combination with the signature and time-

13



limit requirements, imposed “excessivélyrdensome requirements upon independent
candidates.1d. at 738. Specifically, the Court found thia¢ record beford did not elucidate

the true burden on independent candidates, siiec€alifornia law disqualified from signing the
independent’s petition all regesed voters who voted in theiqary, and thus the actual number
of qualified voters from which the requirement hadb¢osatisfied within 2dlays was left unclear
to the Courtld. at 739.

In light of JennessWhiteandBrown the challenged requirement that an independent
candidate must collect 5,000 signatsiout of the entire electoeatvithin one year is not unduly
burdensome on an independent ceath#’s associational rights, and falls easily within the
constitutional standards for facial vatidof nominating petition schemes. Sintennessnd
White federal courts have frequently uphsithilar signature-gathering schemes against
constitutional challengeSee, e.gNader v. Keith385 F.3d 729, 735 (7th Cir. 2004) (upholding
a 134-day time limit to gather 25,000 signaturesl, lesting other courts to have upheld similar
schemes)Nader v. Connqr332 F. Supp. 2d 982, 985 (W.D. Tex. 208#)d, 388 F.3d 137 (5th
Cir. 2004) (upholding Texas’ requirement thatimependent candidater president obtain
64,076 petition signatures over sixtye days to merit a place dhe general-election ballot).

Further, contrary to what Duncan assertyfia facial-challenge pgpective, the scheme
at hand does not require a remandféet finding as to whetherehchallenged requirement is in
practice unconstitutionally burdensome. UnlikéBiown, there is no factual dispute that Duncan
can obtain, either independently, or with tlssistance of a small number of volunteers, the
requisite 5,000 signatures in one year, which amounts to about 14 signatures a day. Such a
number is minimal, and, unlike Brown, the entire registered elecate is open to him. Even

assuming, as Plaintiff argues, tihat only has seven months in whi gather the signatures due
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to poor weather conditions during five monthsha year, the scheme still falls well within the
constitutional boundaries outlined above. Agddeants assert, the one-year requirement may
place an individualized burden on Duncan’s prefé method of signature-gathering, but such an
argument constitutes an as-applied challenge, whistCourt will address in the next section.
Finally, Duncan’s argument that the oreay limitations period is an unreasonable
burden on his right to access the ballot becausaimeot afford to enlist the assistance of paid
petition circulators is rfavell taken. As the Supreme Court emphasizelemmesswWhite and
Brown, this Court is permitted to presume that independent candidates have the practical
capacity to enlist a reasonable number of voluntieeassist in the signatrgathering process.
In sum, this Court concludes that the reeuonent that an indepdents candidate must
collect 5,000 nominatingignatures within oneear is reasonablend not unduly burdensome.

b. Whether the One-Year Requirement is Discriminatory,
in Violation of the Equal Protection Clause

In addition to his argument that the oreaytime-limit on collecting nominating petition
signatures impinges on his assa@nal rights and those of s, Duncan argues that the
requirement is discriminatory in violation thfe Equal Protection Clause because it places a
severe and undue burden on hind gimilarly situated independiecandidates that it does not
place on either major or minor parties. Duncantends that the major party candidates who are
not mandated to circulate petitions are favoretthat they do not have a one-year period in
which to start their campaigns, biristead, have a four-year timafne to run for president.

Duncan’s assessment misconstrues the batloess landscape, as independent and major
party candidates under the Ohio ballot-accesssett® not have different restrictions on the
amount of time that they have in which to gaign. Instead, as explathéelow, the necessary

inquiry under the framework for assessing thestitutionality of regulations on ballot access is
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whether an independent candidateathway to the ballot is so lWensome as to deny him or her
effective access to the ballot, while the major-party candidate’s different pathway is not so
burdensome as to deny him or her access to the ballot.

The Supreme Court rejecteddenness v. Forstaime precise equal protection argument
Duncan makes in the caseb judice which is similarly premised on the foundation that it is
“inherently more burdensome” for a candidatg&ther the signatured 5% or less of the
electorate, within a timeframe oksnonths or more, than it is win the votes of a majority in a
major-party primary. 403 U.S. at 44The Supreme Court explaineddannesshat, as a matter
of law, Georgia had not violatede Equal Protection Clause byating “two alternative paths”
to the ballot—the party-primary process for nmgjarty nominees, anddfsignature-gathering
process for independent nominees—"neithewloich can be assumed to be inherently more
burdensome than the otheld: at 441. The Court reasoned thatould “hardly suppose that a
small or a new political organizaticould seriously urgthat its interests auld be advanced if
it were forced by the State to establishoalihe elaborate statewide, county-by-county,
organizational paraphernalia reopd of a ‘political partyas a condition for conducting a
primary election.d.

Following Jennessthe Supreme Court ilm. Party of Texas v. Whitejected a similar
argument that the state had invidiously discrirtedaagainst smaller parties in violation of the
Equal Protection Clause by reqagithat their nominations d®/ convention, rather than by
primary election, as was required of the majatipa. 415 U.S. at 781. The Court explained that
under equal protection jurisprudenstgtutes may create classifioas or procedures that are
different for the different classes of candidatag, which do not deny eqguarotection; it is only

“invidious discrimination’ which offends the Constitutiorld. at 780. In the context of
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statutory differences in whatiequired of different types @andidates to gain access to the
ballot, therefore, the only wag/candidate can make a showindio¥idious treatment” is to
demonstrate that what is demanaé@ne type of candidate is “sxcessive or impractical as to
be in reality a mere device to always, anast always, exclude [political] parties with
significant support from the ballotld. at 783.

Pursuanto JennesandWhite therefore, Plaintiff’'s equadrotection claim fails, because
that claim cannot stand merely on the ground than@ependent candidate’s path to the ballot is
different than that of major party candidatestéad, Plaintiff must make showing of invidious
treatment, which requires a demonstration thahdependent candidate’sthao the ballot is so
impractical that he is effectively exclutl&rom the ballot. This Court determinesipra that the
requirement that an independeandidate collect 5,00€lgnatures within one year is not an
unreasonable burden on ballot access, and thuswihetazontend that he is effectively excluded
from the ballot. Thus, Plaintiff cannot maksleowing of “invidious discrimination” necessary
to show an equal protection violation.

Plaintiff urges this Court to find that tliects of this case are similar to thosésireen
Party of Tennessee v. Hargeithere the Sixth Circuit held thatballot retention statute placed
an unequal burden on minor parties’ access to thetbalie statute at issue in that case required
that recognized minor parties obtain 5% af thtal number of votes cast for gubernatorial
candidates in the last gubernabelection to retain ballot access, while established major
parties, “which have morestitutional knowledge and financiedsources,” were given four
years to obtain the same level of electoratsss. 791 F.3d at 694. The Sixth Circuit concluded
that pursuant to the rationaledannessthe differences between the parties did not justify the

more burdensome pathway to the ballot for mimenty candidates, buistead should have
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warranted “having less onerous burdens on rezegdnininor parties thastatewide political
parties.”ld. Thus, unlike indJennesswhere the plaintiffs’ claims failed because they did not
establish that the state imposed heabigdens on independent candidate$jangettthe
plaintiffs prevailed because the ballot-retentstatute “clearly impose] a heavier burden on
minor parties than major parties by giving minor parties less time to obtain the same level or
electoral success as established partldsdt 694. As evidence of thetentionally “restrictive
nature” of the law, the Sixth Circuit also adtthe fact that Tennessee amended its ballot-
retention statute immediatelytef the district court orderatto include the plaintiffs’
candidates on the 2012 general election bdto{citing Rhodes393 U.S. at 30, 89 S.Ct. 5
(concluding that courts “must cader the facts and circumstands=hind the law”)). Thus, the
court concluded that the merdfdrence between the different typef parties, standing alone,
did not justify the different levels of burdgtaced upon them, and, if anything, justified a less
severe burden on the minor parties.

Defendant asserts, and this Court agried this case idistinguishable frontHargett
First, inHargett the challenged ballot-acs®regulation paved a neaitientical path to the
ballot for both major and minor parties, exceptttthe hurdles along that identical path were
more burdensome for minor than for major partigt) no rational justiftation. In contrast, as
held inJennessthe difference between independeamdidates and major-party candidates
justifies the different paths to thallot at issue in this case, iagvould not make sense to require
an independent to run in a primary agaarsf other candidate. Further, pursuanidoness
although the paths to the ballot of independedtranjor party candidates are different, it cannot

be said that it is more burdensome to collect®£l§natures in one yearatfnto run in and win a
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major party primary. Thugjargettis in harmony withklennesswhich supports this Court’s
ruling.

Finally, Plaintiff contends tt the requirement that hellext 5,000 signatures within one
year invidiously discriminates agairtstn on the basis ofealth, relying orLubin v. Panish
415 U.S. 709, 715-16, 94 S. Ct. 1315, 1319-20, 3&A_2d 702 (1974). Plairfitasserts that
under the new scheme, he will be forcedpgend extra dollars on his campaign, which may
prevent him from getting on the ballot due to his lower economic status.

Plaintiff's reliance orLubinis misplaced. Iiubin, the Supreme Court struck down a
statute demanding a filing fee for nomination pager the position of county supervisor, and
providing no other reasonable, alternative means of ballot access for indigent candidates. The
Supreme Court found that the fiigj fees requirement, standingiad¢, was not rationally related
to the legitimate state interests of testing theugeeness of a candidaaynd the extent of voter
support for the candidatkel. at 717, 94 S. Ct. 1315. The Courtnven to note, however, that
certain “obvious and well-known means of testing the seriousness of a candidacy” existed, which
did not depend on the neutral ability to pay a filfieg, including: “impos[ing] on minor political
parties the precondition of demaraing the existence of some reasonable quantum of voter
support by requiring such parties to file petitiémsa place on the ballot signed by a percentage
of those who voted in a pri@tection,” and requing a candidate who cannot pay the fee to
“persuad[e] a substantial number of vettr sign a petition in his behalld. at 719 (citations
omitted). Thus, according taubin, and fatal to Duncan’s argument, requiring a candidate to
obtain a “substantial number” gbters to sign a nominating p&in not only is not a hurdle to
ballot access that invidiously discriminates agdmser income candidates, but is, in fact a path

which the Supreme Court has found avoids such discrimination.
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In sum, the facial requirement treat independent candigamust collect 5,000
nominating-signatures within eryear is neither unreasonablyrdensome nor discriminatory.
Thus, Ohio *in no way freezes the status quo, budliertly recognizes the potential fluidity of
American political life,” and “affords minorityolitical parties a reand essentially equal
opportunity for ballot gudication. Neither the First and Fagenth Amendments nor the Equal
Protection Clause of the Fourtée®mendment requires any moréin. Party of Texas v.
White 415 U.S. at 788, 94 S. Ct. 1296.

2. Whether the Burden is Justified

Concluding that the challenged signatarel date requirements are reasonable,
nondiscriminatory restrictions on the rights adl@épendent candidates avaters, the statute at
issue is subject to rational basis review aitisurvive if the state can identify “important
regulatory interests to justify itMargett 791 F.3d at 693 (citinBurdick 504 U.S. at 434, 112
S.Ct. 2059). Under rationale basis review ia tontext of a ballot acse case, “the state's
important regulatory interestseagenerally sufficient to justifreasonable, nondiscriminatory
restrictions.”Citizens for Legislative Choice v. Millet44 F.3d 916, 921 (6th Cir. 1998) (citing
Anderson460 U.S. at 788, 103 S. Ct. 1564). Damschroekdifies that the State’s interests of
detecting and preventing fraud, ensuring thandependent candidate has sufficient current
support, and reducing the number of invalid sigres provide sufficient justification for the
new one-year time-limit.

Generally speaking, as statgbra the Supreme Court has héltcht the requirement that
an independent candidate collect a reasonalmigacuof nominating péion signatures within a
reasonable period of time in order to gain acces$isedallot is justified by a state’s legitimate

interests in ensuring that indeyakent political candidates cahav a “significant modicum of
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support” from the public, and in avoiding “caisfon, deception, and even frustration of the
democratic process at the general electidariness403 U.S. at 442. Further, the Supreme
Court has recognized that “Statestainly have an interest protecting the integrity, fairness,
and efficiency of their ballots and electioropesses as means for electing public officials.”
Timmons$ 520 U.S. at 364, 117 S. Ct. 1364.

Since the Ohio scheme is much less boasdene than the signature-gathering schemes
upheld inJennesaindWhite it appears at first blush that tl@®urt need not go any further in
assessing the State’s justification for it. Tigssessment would be incorrect, however, because
the precise question before this Court is \Wwhethe change from giving independent candidates
unlimited time to collect signatures, to givitlgem one year, is justified by an important
regulatory interest in the Ohgcheme at issue in this case. Importantly, Duncan does not
guestion the requirement that he collect nominadiggatures. His contentiat this stage of the
inquiry is that the new requirement that * ‘ggjnature on a nominating ten is not valid if it
is dated more than one year before the tteanominating petition was filed,” O.R.C. §
3513.263, has no rational justification. The Cauitt consider each of the State’s three
justifications.

First, the important state interest irepenting election fraud is served by requiring
validation of the petition signates in general, but is notrsed further by the new one-year
limit. After all, regardless of the time limit in which to obtain the signatures, boards of election
must individually verify and certifyach signature on a nominating petition.

Second, Damschroder testifies that the-pear time limit makes it more likely that
legitimate signatures may be accurately and quickly verified, evidenced by the fact that for

Plaintiff's 2008 petition, 6,370 df2,716 signatures were invadigd, and for his 2012 petition,
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4,561 of 12,480 signatures were invalidated. Ddmder explains that when the voter
information is current, the board can easily ratevith the address on file. Although this Court
accepts as true that the one-year time limit wdluee the number of invalidated signatures, the
State does not articulate clgad purpose in reducing thember of invalid signatures.
Damschroder explains that to verify a signattine board must take each name, address, and
signature and match it with the eots registration file. If thendividual is not registered,
registered in another county, or has a non-magcaddress or signatyée signature is not
validated. Under this description of the boarnd'sk, however, the new one-year time limit does
not advance any interest in admstrative efficiency, or serveng other purpose, as the boards of
election must go through an identical processidividually verifying e&h signature, regardless
of whether they are more likely to be found invalithey are older thaone year. Basically, the
State fails to explain how the burden is greater to validatesrrithn invalidate a signature,
which is fatal to the Secretary’s argument.

The only state regulatory interest in the one-year time limit which passes muster is
ensuring that an independent candidate hascgrifi current support before he or she gains
access to the ballot. As Duncan argues,éw@s, 88 262 and 263 do not require that the
signatures on the nominating petitsobe dated within a year thfe final deadline for turning in
the petitions, but only that the signaturesiated within a year dfling the petitions.

Ostensibly, then, an independent candidate is iftedhto file his or her petition any time, even
three years before the primary, so long asgétition contains 5,000 & nominating petition

that were obtained within a year of the datélofg. Damschroder testifies, however, that based
on his experience, most candidates do not steirt $ignature collection efforts until well within

the one-year time-limit. Thus, the only potensialing grace for the Secretary is his argument

22



that although an independent candidate mayafialid petition well in advance of the filing
deadline, in reality, this does not happen.tBe,one-year time limit still advances, to some
degree, the state’s legitimate interest in reggiindependent candites to demonstrate a
modicum ofcurrentsupport prior to the State placingeth on the ballot. Damschroder provides
no more evidence than his testimony. NonethetbssDefendant is correct that “courts are
compelled under rational-basis reviewaccept a legislature’s generalizations even when there is
an imperfect fit between means and enételler v. Doe by Dogb09 U.S. 312, 320, 113 S. Ct.
2637, 2643, 125 L. Ed. 2d 257 (1993). Furthermarstate “has no dilgation to produce
evidence to sustain the rationaldf/a statutory classificatiof{A] legislative choice is not
subject to courtroom factfinding and mlag based on rational speculation unsupported by
evidence or empirical data.ltl. (citations omitted).

In conclusion, on its face, the requiremtrat an independentdidate must collect
5,000 signatures in one-year is constitutionat, ismot a severe burden on an independent’s
candidates’ associational rights becaiise both minimally burdensome and non-
discriminatory. Accordingly, undeational-basis review, the one-yeastriction passes muster
because it promotes the importaggulatory interest of requirg an independent candidate to
demonstrate a modicum of suppaddse-in-time tahe election.

D. As-Applied Challenge

The Court now will address Duncan’s gupked challenge to the one-year limitations
period in which to gather his nominatipgtition signatures und&8 262 and 263. Duncan
asserts that the one-year limit is a severédrion him personally because it “obliterates
Duncan’s beliefs or ideas or message of dpegya low cost campaign, as he now must hire

signature gatherers.” Further, Duncan asseatsthie shorter time period will force him to incur
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extra travel costs. Duncan has taken prida@isriow cost campaign, and believes many of his
votes came from voters who supported his positiahwinen money is involved in the elections
process, “quid pro quo” takes place.

As detailed,supra Duncan’s argument that the new one-year limitations period will
destroy his campaign message of low-cost @agmng is not well take The Supreme Court
made clear idennessWhite andBrownthat Courts are to presume that independent candidates
have the practical capacity to enlist somasonable number of volunteers to assist in the
signature-gathering process. Dundes not shown any personal lb@rto his ability to enlist
the assistance of local volunteers, and thus kéepampaign costs at the same level they were
prior to the new regulations.

Duncan next argues that, even assuming hdimdivolunteers for free to help him gather
signatures, such an action would “alter or destroy Duncan’s ‘walking tour’ and thus constitute a
severe burden.” (Doc. 84 at 1)ntler Supreme Court jurisprudenceBuardick v. Takushi
however, even if Duncan had to utilize volunteers to collect gllisge signatures in one year,
and thus alter the format and message ®thmpaign, his as-applied challenge to 8§ 262 and
263 fails as a matter of law.

In Burdick the Plaintiff challengetlawaii’s prohibition on writeén voting, claiming that
it violated the First and Fourteenth Amendmefitse Plaintiff argued that the absence of a
write-in voting option discriminated againstrthbased on the “content of the message he
[sought] to convey through his vote . . . At bottdra,claim[ed] he [was] entitled to cast a
‘protest vote’ for Donald Duck,” shoulge want to. 504 U.S. 428, 438, 112 S. Ct. 2059. The
Supreme Court disagreed, holding:

the function of the election process is ftmnow out and finally reject all but the
chosen candidatesStorer,415 U.S., at 735, 94 S.Cat 1281, not to provide a
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means of giving vent to “short-rangpolitical goals, pique, or personal

guarrel[s].” Ibid. Attributing to elections a morgeneralized expressive function

would undermine the ability of States aperate elections fairly and efficiently.

Id., at 730, 94 S.Ct., at 1279.

Accordingly, we have repeatedly uphetdisonable, politicallpeutral regulations

that have the effect of channeliagpressive activityt the polls. Se#®unro, 479

U.S., at 199, 107 S.Ct., at 539-540. Petittooffers no persuasive reason to

depart from these precedent®aRonable regulain of electionsloes notequire

voters to espouse positiotigat they do not support; dioesrequire them to act in

a timely fashion if they wish to exm® their views in thgoting booth. And there

is nothing content based about a Bah on all forms of write-in ballots.
Id. Thus, undeBurdick Duncan’s First and Fourteenth &nmdment right to free association
through gaining access to the ballot does noudelkthe “more generalized expressive function”
which he seeks to pursue through his preferratiyidual style of signature-gathering. Instead,
his rights are restricted to a consideration oéthier he has meaningful access to the ballot. This
Court has explained exhaustively that 88 268 263 do not more than minimally burden
Duncan’s access to the ballot. Thus, hisggliad challenge fails as a matter of law.

V. CONCLUSION
Plaintiff has failed, as a matter of law, to succeed on either a facial or as-applied

challenge to the one-year limitations periodgathering nominating pigon signatures for
independent candidates, recently codified urg§262 and 263. Accordingly, Plaintiff’'s Motion
for Summary Judgment is hereD¥ENIED, and Defendant’s Motion for Summary Judgment is
herebyGRANTED. This case i®ISMISSED.

IT ISSO ORDERED.

s Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: August 26, 2015
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