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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RICKEY CORNELL, II,
etal.,

Plaintiffs,
CaseNo. 2:14-cv-27
VS.
MagistrateJudge Elizabeth P. Deavers

WORLD WIDE BUSINESS
SERVICES CORPORATION,
etal.,
Defendants.

OPINION and ORDER

Pursuant to the parties' consent, onildar2014 this case was referred to the United
States Magistrate Judge to conidait further proceedings. (EQ¥o. 18.) This matter is before
the Court for consideration of Defendants’ o to Decertify FLSACollective Action (ECF
No. 58), Plaintiffs’ Response in Opposition to Defendants’ Motion to Decertify (ECF No. 59),
Defendants’ Reply to Plaintiff©Opposition to Motion to Decerigf(ECF No. 60 ), Plaintiffs’
Motion for Leave to File Surreply (ECF No. 6&a)d Defendants’ Response to Plaintiffs’ Motion
for Leave to File Surreply (ECF No. 62). Rbe reasons that follow, Plaintiff’'s Motion for
Leave to File Surreply IBENIED. Furthermore, Defendantslotion to Decertify Collective
Action isGRANTED.

I. Background

Plaintiffs filed their Complaint, whichlleges that Defendants failed to pay earned

compensation to non-exempt employees in viotatf the Fair Labor Standards Act (“FLSA”),

on January 10, 2014. (ECF No. 1.) Plaintiffgeyeat various times, employed by Defendants as
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asbestos abatement workers and workechanaber of sites throughout Ohio. Plaintiffs’
standard work day was 7:00 a.m. to 3:30 p.n¥.:00 a.m. to 4:00 p.m. with one hour of break
time. (ECF No. 58-1 at 26; ECF No. 58-2 at 12.) Plaintiffs claim that they did not receive
compensation for time spent “[o]n a daily basisiding trucks before scheduled shifts, for time
unloading trucks after schedulsldifts, and for time spent traveling between worksites. (ECF
No. 1 at 11.) This Court granted Plaintiftsnclitional certification as a FLSA collective action
on August 27, 2014. (ECF No. 27.) Sixteen additighahtiffs thereafter consented to join in
the collective action. (ECFd\N42.) After completion of dcovery, Defendants filed their
Motion to Decertify on July 24, 2015. (ECF No. 58.)
[l. Standard of Review

The FLSA provides a private cause of @ctagainst an employer “by any one or more
employees for and in behalf of himself or thelwsg and other employees similarly situated” for
violations of FLSA’s wage and hours provisson29 U.S.C. § 216(b). Collective actions
brought by employees under FLSA require putatilass members to opt into the action by
giving their “consent in writing tttecome such a party,” anceagenerally termed the “opt-in
Plaintiffs.” The statutory standafor bringing a collective actiomnder FLSA is that the opt-in
plaintiffs are “similarly situated,ihich does not mean plaintiffeeed to be identical, but does
require a factual showing that opt-in plaintiffs are similarly situated to the lead plaintiffs.
O'Brien v. Ed Donnelly Enters., In&75 F.3d 567, 584 (6th Cir. 2009).

Courts in the Sixth Circuit follow a two-stagertification process to determine whether
a proposed group of plaintiffs is “similarly situatedl’he first, or “notie” stage, takes place at
the beginning of discovery with a focus on deti@ing whether there are plausible grounds for

plaintiffs’ claims. If so, plaintiffs are permitte¢o solicit opt-in notices, under court supervision,



from current and former employees. The secoagesbccurs after “all dhe opt-in forms have
been received and discovery has conclud€bimer v. Wal-Mart Stores, In@54 F.3d 544,
546 (6th Cir. 2006) (internal quotation and citation omitted).

At the first stage of conditional certiition, named plaintiffs must provide only a
“modest factual showing” to demonstrate ttiety are similarly situad to the proposed co-
plaintiffs, and the court’s review of thisadest showing “is made using a fairly lenient
standard,” which “typically results in ‘conditioheertification’ of a representative clasdd. at
547. “After notice has been sent and discovexry been completed, the defendant can file a
motion for decertification, challenging the ctisipreliminary determination that other
employees are similarly situatedHarrison v. McDonald's Corp.411 F. Supp. 2d 862, 865
(S.D. Ohio 2005).

Second-stage review is undarsdably more stringent &soccurs after discovery has
been completed. The second review requiresditact court to “examine more closely the
guestion of whether particular members of¢lass are, in fact, silarly situated.” Comer 454
F.3d at 547. “At this point, the court considalighe evidence . . . to determine whether the
assembled class may continue as a collectiveraot whether the putative class should be
decertified, leaving plaintiffs free fgursue their claims individually.Creely v. HCR
ManorCare, Inc,. 920 F. Supp. 2d 846, 851 (N.D. Ohio 2013). “[T]he question is simply
whether the differences among the Plaintiffs ouivehe similarities of the practices to which
they were allegedly subjectedMonroe v. FTS USA, LLG63 F. Supp. 2d 979, 994 (W.D.
Tenn. 2011).

Plaintiffs are similarly situated when thétauses of action accrued in approximately the

same manner as those of the named plaintitfewis v. Huntington Nat’l Bank’89 F. Supp. 2d



863, 868 (S.D. Ohio 2011). “[P]laintiffs are similadituated when they suffer from a single,
FLSA-violating policy, and when proof of thatlmy or of conduct in conformity with that
policy proves a violation ae all the plaintiffs.” O’Brien, 575 F.3d at 584. Plaintiffs who show
that their claims are “unified by common thesriof defendants’ stabry violations” are
similarly situated “even if the proofs of these thes are inevitably indidualized and distinct.”
Id. at 585.

The primary factors considered during second-stage analysis are: (1) the disparate factual
and employment settings of the individual opplaintiffs; (2) the various defenses available;
and (3) fairness and prab@ral considerationskrye v. Baptist Mem'l Hosp., In&95 F. App’x.
669, 671-72 (6th Cir. 2012Q)'Brien, 575 F.3d at 584. Although casiweigh these factors
during second-stage review, they must be minaéalto apply the even stricter requirements
contained in Federal Rule of Civil Proceduretl28 apply to class actions because applying the
predominance standard of Rule 23 would “undegpjrihe remedial purpose of the collective
action device.”O’Brien, 575 F.3d at 584-86.

lll. Analysis

A. Factual and Employment Settings

“In considering Plaintiffs’ faatal and employment settings, courts review issues such as
location, job duties, supervision and salaried/hite v. Baptist Mem'l Health Care Corplo.
08-2478, 2011 WL 1883959, at *6 (W.D. Tenn.\Wk/, 2011). Defendants argue that
Plaintiffs’ disparate factual and employmeettings make decertification proper because
determining liability to each plaintiff will iguire individualized factual showings, including
showings of the actions of multiple supervisors acting at multiple job sites. (ECF No. 60 at 3.)

Plaintiffs argue that any diffences are superficial and leeant because “all [Plaintiffs]



maintained that they were required to work off-the-clock by their supervisors regardless of who
was supervising them.” (ECF No. 59 at 9The fact that calculating damages would require
individualized factual showingbpwever, is not determaive of whether Plaintiffs are similarly
situated because “[ijndividualized damages detations must be made in virtually every
FLSA case involving multiple plaintiffs.’Barry v. United Statesl17 Fed. Cl. 518, 521 (2014).

Plaintiffs acknowledge in their deposit®that they worked under many different
supervisors at many different sites with diffgrishop and travel time requirements. Some
employees worked for numerous supervig&GF No. 59-1 at 10 (“Basically | worked for
everyone they had at the time, lporie].”).) Some job sites gaired significantly less shop and
travel time than others. (ECF No. 57-1 at §p{aining that working ajob sites with dumpsters
required less shop time to load and unload trucks.).) Some supervisors only used select groups
of employees to do the necessary loading and unloading (ECF No. 57-1 at 7.) The fact that
Plaintiffs worked under numerous supervisorgliierent times, and at different locations, on
jobs that required varying amounts of shop aaddrtime weighs against finding them similarly
situated in the absence of some other unifying thr&dkiite 2011 WL 1883959 at *8.

Plaintiffs are neverthelessreect that, to proceed as dlective action, they need show
only “that their claims are ‘uniéid by common theories of defemtis statutory wlations, even
if the proofs of these theories are inevitabiglividualized and distinct. (ECF No 59 at 3
(quotingO’Brien, 575 F.3d at 585).) Plaintiffs are noedeed similarly situated at the second
stage, however, merely because they recitevaramn theory of liability. To proceed beyond the
second stage “[a]n allegation of amerarching policy igenerally insufficient; plaintiffs must
produce substantial evidence of a &ndecision, policy or plan.’/Reed v. Cnty. of Orang266

F.R.D. 446, 458 (C.D. Cal. 201®eeWhite 2011 WL 1883959 at *14 (getg forth substantial



evidence as standard for showingoemnmon policy at the second stagsd)'d, 699 F.3d 869 (6th
Cir. 2012). Where Defendants hademonstrated a formal policy to comply with the law and
compensate employees for all time worked, Rifis may satisfy their burden by producing
substantial evidence ofde factopolicy of circumventing the lawWhite 2011 WL 1883959 at
*9 (citing Pacheco v. Boar's Head Provisions (871 F. Supp. 2d 957, 959 (W.D. Mich.
2009)).

In their Motion to Decertify, Defendantsake two primary arguments against the
existence of a common policy to violate FLSA. eyHirst contend that Plaintiffs cannot show a
common theory of statutory violations becaDsgendants at all times operated under a formal,
written policy to observe FLSA’s wage and hours provisions and insuffiewetence exists to
show ade factopolicy to otherwise violate those prowas. (ECF No. 58 at 5-6, 9-10.)
Defendants also argue that Plaintiffs caniatvs a common policy becauBdaintiffs were in
fact compensated for shop time and for traveétifECF No. 58 at 6-9.) Plaintiffs, however,
assert that Defendants had a “pervasive” paicyot compensating employees for shop time or
for travel time. (ECF No. 59 at 7.)

Defendants provide evidence, in the fashemployee handbooks,ahthey observed a
formal, written policy to compensate workers &l hours worked. (ECF Nos. 58-1 at 26 & 58-
2 at12.) Plaintiffs argue that Defendartahdbooks cannot form the basis of a formal, written
policy because Plaintiffs never received copiethei or knew of the policies. (ECF No. 59 at
4.) Plaintiffs’ argument, however, is misplacethe question in a FLSAollective action is not
whether Defendants effectively promulgateéitiworkplace policies to their employees.

Rather, at stage two, the Court must ask wheé®tantiffs have carrietheir burden of showing



substantial evidence of Defendants’ offending pesicwhether formal and written or merely
facto. White 2011 WL 1883959, at *8-9.

Charles Mauller (“PlaintifMauller”), one of Defendantsupervisors employed in 2012,
was one of several lead Plaintiffs depose®bjendants during discovery. He testified in a
deposition that Defendants did not allow him drestworkers to clock in for shop time or for
travel time between job sites. (ECF No. 57-6.atPlaintiff Mauller futher testified that he
came in early every day to load trucks. (ECF BI6l at 7.) He alsoated that he was often
required to unload truckafter scheduled shiftsid{) According to Plaintiff Mauller,

Defendants told him not to clock in othgorkers “to keep down on overtime.fd() In
Plaintiffs’ view, this testimony “provides agpelling evidence of aompanywide policy of
making Plaintiffs work off the clock.” (ECF No. 59 at 10.)

When confronted with his own timesheets, however, Plaintiff Mauller admitted that he
clocked in for shop work and for travel tiroetween work sites on many occasions. (ECF No.
57-1at 7-10, 17, 19, 21-24.) Similarly, Pl#frtevi Cornell, in his deposition testimony,
admitted that he was also allowed to clock indleop time and for travel time between job sites,
although he alleged violations occurred on otlmrasions. (ECF No. 55-1 at 6, 8, 10, 12-14.)
He also testified that he and other workersefhtio clock in for shop time because they were
“just unaware of being allowed oot allowed to.” (ECF N&b5-1 at 15.) He stated that
“towards the end of my employment with them, we vgag Elocking in and out at shop time.”
(ECF No. 55-1 at 6.) Plaintiff Fred Sharrerhis deposition testimony, also admitted that he
clocked in for shop time and for travel timeWween job sites on sevé@casions. (ECF No.
56-1 at 9-12.) Similar admissions were magePlaintiff Fleece (ECF No. 59-1 at 12-14),

Plaintiff Rickey Cornell Il (ECF No. 59-2 at 8-91-12), and Plaintiff Rioky Cornell, Sr. (ECF



No. 59-3 at 7-9). Plaintiffdid not conduct any depositions thg discovery and provided no
other evidence contradicting Plaffg’ deposition testimony.

Plaintiffs have failed to produce substangaidence that they were compelled to perform
off-the-clock work pursuant to a common polipjan, or scheme. Rather, the evidence shows
that Defendants’ policy was to pay its employkesall hours worked. Although Plaintiffs offer
substantial evidence that somerkers did perform at least @asional off-the-clock work, the
evidence indicates that the decisions of individuarkers and supervisors, not a company-wide
policy, were the causal factor. Furthermoreaimiffs’ own testimony suggests that a rather
large amount of shop time and tratiele was in fact compensatamntradicting their claim that
Defendants operated undedafactopolicy of violating FLSA’s wage and hours provisions.
The first factor, therefore, weighs favor of decertification.

B. Individualized Defenses

The second relevant factor is the extent tactvidefenses appear to be individual to each
plaintiff. Wilks v. Pep Boys$\No. 3:02-0837, 2006 WL 2821700*3t (M.D. Tenn. Sept. 26,
2006),aff'd, 278 F. App'x 488 (6th Cir. 2008). Theepence of many individualized defenses
makes a representative class unmanageablésaweral courts have granted motions for
decertification on this basis.Crawford v. Lexington-Fayette Urban Cnty. GoiXb. CIV. A.
06-299-JBC, 2008 WL 2885230 at {B.D. Ky. July 22, 2008).

Defendants contend that collective treatment of Plaintiffs’ claims will hamper their efforts
to defend against the allegatiathse to the necessity to cross examine every plaintiff on both
factual and credibility grounds. (ECF No. 60 at Afjer considering the defenses that will likely
be appropriate in this case, f@eurt finds that they could beisad in a collective forum, where

Defendants may present evidence of their lawfaployment policies and practices, cross-



examine individual plaintiffs,rad call other witnesses with matd testimony that supports
Defendants’ case. Additionally, the Court cobiflircate the case into a liability stage, where
the parties address the allegedseence of an impermissible lpxy or practice, and a damages
one, where they could, if necessary, try the adgtopact of that policyr practice on individual
plaintiffs. See Thiessen v. Gen. Elec. CpB67 F.3d 1095, 1106 (10th Cir. 2001) (reversing a
district court's decision to decertify in a coligetaction where bifurcation of the case into a
liability phase and a damages one was possil®egordingly, because @llective action would
allow Defendants adequate opportunity to defineinselves against Plaintiffs’ claims, the
second fact weighs in favof continued certification.
C. Fairness and Manageability

When analyzing the third factor, courtmesider whether conting the collective action
comports with FLSA’s “broadly maedial and humanitarian” purposealilks 2006 WL
2821700 at *8 (quotin@onovan v. Brandel736 F.2d 1114, 1116 (6th Cir. 1984). Courts
balance the cost alleviationjeped by individual phintiffs and any in@ase in judicial
efficiency against the potentiahrm to defendants and any putal judicial inefficiency. Id.
Although FLSA “must not be interpreted applied in a narrow, grudging manndblnlop v.
Carriage Carpet Cq.548 F.2d 139, 144 (6th Cir. 1977), “the remedial nature of the FLSA,
standing alone, does not justify allowjia case to proceed collectivelyCrawford 2008 WL
2885230 at *11.

Defendants argue that, because of PRsntiifferent employment settings and their
individualized, fact-intensive dienses, the collective action woulkekult in a series of smaller
trials within the largecollective action. (ECNo. 60 at 5-6.) The necessity of “mini-trials,”

however, does not automaticajlystify decertification.Whitg 2011 WL 1883959 at *14.



Whereas continued certification would allow Plaintiffs to benefit from reduced individual costs,
decertification would require opt-plaintiffs to refile thei claims as freestanding actions,
resulting in decreased judicial@®mmy when plaintiffs are similarly situated. Because Plaintiffs
have not shown that they are similarly siaggthowever, no judicial economy is gained by
allowing this collective action to proceed. Insteeontinuing as a collective action would result
in unfairness to Defendants and inefficiency for the Court. Accordingly, the third factor weighs
in favor of decertification.
D. Plaintiffs’ Motion for Leave to File Surreply

Southern District of Ohio Local Civil Rei 7.2(a)(2) permits the filing of a motion and
memorandum in support, a memorandum in opjoos and a reply memorandum. The Rule
further states that “[n]o additional memorargyond those enumerated will be permitted except
upon leave of court for good cause shown.” ®bio Civ. R. 7.2(a)(2). This Court has
routinely found good cause existsp@rmit a party to file a surreptg address an issue raised for
the first time in a reply briefSee, e.g.Thompson v. Transam Trucking, IN€50 F. Supp.2d
871, 884 (S.D. Ohio 2010)evy v. Cain, Watters & Assoc., P.L.L.80. 2:09-cv-723, 2010
WL 271300 at *2 (S.D. Ohio Jan. 15, 2010).

Plaintiffs assert that Defenalis raised an argument in th&eply not made in the Motion
to Decertify. According to Plaintiffs, DefendanBeply argues, for the first time, that the record
contains no evidence that the optFilaintiffs are similarly situad. (ECF No. 61-1 at 2.) In
their proffered Surreply, Plaintiffs introduce unswaleclarations signed by the opt-in Plaintiffs
stating that they worked in positions similathose held by the lead Plaintiffs. (ECF Nos. 61-2,

61-3 & 61-4.) Defendants argue thatether the opt-in Plaintiffs are similarly situated is the

10



guestion to be decided by the Motion to Decerdind, therefore, cannot ltee basis for filing a
Surreply. (ECF No. 62.)

The Court agrees with Defendants thatrRitis have failed to establish good cause.
O’Brien, a case upon which both parties rely heamiltheir various memoranda, clearly states
that when defendants file a motion to decertify kective action “[the lead plaintiffs bear the
burden of showing that the opt-irgpitiffs are similarly situated tthe lead plaintiffs.” 575 F.3d
at 584. The question of whether record evidendasts to show that opt-in Plaintiffs are
similarly situated, therefore, was first raisedhis matter by Defendantgling their Motion to
Decertify. Furthermore, Defendants quoted@iBrien court’s stage two analysis in their
Motion to Decertify. (ECF No. 58 at 3-4 (“For pases of an FLSA collective action, ‘plaintiffs
are similarly situated when they suffer frorsiagle, FLSA-violating policy, and when proof of
that policy or conduct in conformity witthat policy proves a violation asadl the plaintiffs)
(quotingO’Brien, 575 F.3d at 584) (emphasis added)he opt-in Plaintiffs’ status is the
essence of the issue raised in a motion to dgceithe Court, therefore, finds that Defendants
properly raised the questiamtheir initial Motion.

Evenassumingarguendathat Plaintiffs are correct, gnting their Motiorto File Surreply
would not prevent decertification. The gravanesélaintiffs’ Motionis that their Surreply
provides sufficient evidence to find the opt-in Pldis similarly situated because they all have
claims for uncompensated shop and travel angng from their employment with Defendants
as ashestos abatement workers. (ECF No. 622133t As explained ave, however, Plaintiffs
have failed to show that theyeasimilarly situated not because they failed to present similar

claims but because they failed to adduce sukisteevidence of Defendants’ common policy that
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allegedly produced those claims. Plaintiffs®ply offers no additional evidence of any such
policy.

Accordingly, Plaintiffs have not showgood cause why this Court should grant them
leave to file a Surreply to Defendants RefalyPlaintiffs’ Oppositiorto Motion to Decertify.

IV. Conclusion

For the reasons stated above, PitigtMotion to File Surreply iDENIED.
Furthermore, the Court finds that Plaintiffs imstmatter are not similarly situated as required to
maintain a FLSA collective action under 29 U.S.C. § 216(b). Defenddotsin to Decertify
FLSA Collective Action is, therefor&RANTED. As a result, the claims of all opt-in Plaintiffs
areDISMISSED without prejudice.(ECF No. 42.)See Smith v. Lowe's Home Centers,, Inc.
236 F.R.D. 354, 357 (S.D. Ohio 2006) (explainingt, upon decertification, “the opt-in
plaintiffs are dismisstwithout prejudice”).

IT 1S SO ORDERED.

Date: November 2, 2015 /s/Elizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE
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