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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

MICHAEL BEAR,
Plaintiff,

Case No. 2:14-cv-0043

V. JUDGE GREGORY L.FROST
Magistrate Judge Terence P. Kemp

DELAWARE COUNTY, OHIO, et al .,
Defendants.

OPINION AND ORDER

This matter is before the Court for coresigtion of Defendants Derek Beggs and Chris
Hughes’ motion for summary judgment (EGIB. 125), Defendants Jonathan Burke and
Delaware County, Ohio’s (the “County”) ion for summary judgment (ECF No. 127),
Plaintiff's memoranda in opposition (ECF NAd86 & 137), and Defendants’ replies in support
of their motions (ECF Nos. 140 & 142for the reasons that follow, the COGRANTSIN
PART andDENIESIN PART Beggs and Hughes’ motion (ECF No. 125) &RIANTS Burke
and the County’s motion (ECF No. 127). Regagdhe former motion, the Court grants Beggs
and Hughes’ motion with respeio the 8 1983 Fourth Amendntesiaim and the intentional
infliction of emotional distress claim. Theo@t denies Beggs and Hughes’ motion with respect
to the § 1983 substantive due process clainesg§ 1983 equal protection claims, the wrongful
death claim, and the issue of compensatory damages.

l. BACKGROUND

On July 28, 2012, Uriel Juares-Popoca (“Popowad$ driving on Interstate Route 71 (“I-

717") in Delaware County, Ohio. Popoca is fromxib® and had been living in the United States
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since March of 2012. Popoca was 22 years oldubn28, 2012. He spoke Spanish and did not
speak any English.

Shortly after 9:00 p.m. on July 28, 2012, seVdrivers called 911o report Popoca’s
truck for erratic driving. The clars reported that Popoca’s velei was driving recklessly and
was all over the road.

Delaware County Sheriff's Deputies Dergkggs and Christopher Hughes (collectively,
the “Deputies”) learned that treehad been reports of an ercadriver. The Deputies, both of
whom were driving Delaware County policelisers, searched for Popoca on I-71. Deputy
Beggs found Popoca in his truck, which had goseeick in the median of I-71. Popoca was
sitting in the driver’s seat of the truck whBeggs arrived on the scene. The truck was running
but was not able to move due to itsifios between a guard rail and guard wires.

Beggs exited his vehicle, approached Popawa jstructed him to turn off the truck.
Although he did not immediately respond to Beggs’ command, Popoca eventually turned off the
truck. Beggs saw a pack of beer and an erngégy can on the floor of Popoca’s truck.

Deputy Hughes then arrived at the sce®hio State Patrol Trooper Sean Carpenter
arrived shortly thereafter.

Once the truck stopped running, Beggs removed Popoca from the truck and handcuffed
him. Beggs smelled a “faint odor” of altol when he removed Popoca from the truck.
Presumably given this fact, the fact that theas beer and an empty beer can in the truck, and
the fact that Popoca was mesponding to Beggs’ commands, Beggs informed Carpenter that
Popoca was drunk.

Beggs eventually removed Popoca’s handcuffssome point it became clear to the

three officers that Popoca spoke little to ngish. Beggs attributed Popoca’s failure to



respond to his commands to the language barBeggs testified that, during this time, Popoca
was stable on his feet, did not slur his wordsl, firge motor skills, and wsable to sit still on a
guardrail post.

None of the officers administal a sobriety test on PopocAccording to Plaintiff, the
officers did not do so because they wanteavoid getting an interpreter and preparing
paperwork at the jail. According to the Deputitb&y did not do so because there were no signs
of intoxication (the beerans in the truck and smell alcohol notwithstanding).

Instead of obtaining an interpreter,g®s called Matt Williams, a Delaware County
Corrections Officer who spoke Spanish. Williamisl tBopoca (via telephone) that he needed to
call someone to pick him up. Williams repeal@nself several times on the call. Popoca said
okay and that he understood Williams’ instructiddeggs later stated to Williams that Popoca
had “no idea what was going on.” (ECF No. 113, at PAGEID # 1081.)

Plaintiff contends that this statement wasnaied to demean Popoca. Plaintiff notes that
Beggs also referred to Popoca as a “stupid idfier telling Popoca that he stunk and spraying
him with a can of deodorant.

Carpenter left the scene at some point duriegstbp. He testified: “ight before | got in
my cruiser . . . [Beggs] saysthink we're going to take him tbaco Bell, there should be an
interpreter there, and he starts lamghii (ECF No. 115-1, at PAGEID # 1429.)

Beggs eventually told Hughes to lock Popsdeys in the truck. Hughes did so. Popoca
was placed in Hughes’ cruiser. Neither pgntgvides any information about the circumstances
under which Popoca was placed in Hughes’ crui§iven that neither Hughes nor Beggs were
able to communicate with Popoca, however,Gbert will assume th&opoca did not verbally

consent to being taken to Taco Bell.



Hughes drove Popoca three miles to the Taco Bell on Route 37 in Sunbury, Ohio.
Popoca’s truck (with the keys locked inside) wdkitethe median of I-71. Beggs stated over
the radio, while laughing, that Hugé was transporting his “new amigo” to Taco Bell to wait for
his ride. (ECF No. 113, at PAGEID # 1095.)

Hughes dropped Popoca off at Taco Bell at @38. (shortly before its closing time of
10:00 p.m.). The parties again provide no ewigesbout the facts leading up to Popoca’s exit
from the cruiser. Hughes testified thapon exiting, Popoca thanked him (Hughes) and shook
his hand.

Popoca entered the Taco Bell and asked thlei@aand other patrons for a ride. Popoca
then walked outside and wamdd around the parking lot andw-through window. Both the
manager at Taco Bell and the Taco Bell esypk manning the drive-through window suspected
that Popoca was intoxicated. The manag#ified that she smelled alcohol on Popoca.

While Popoca was outside, at approximately 9:45 p.m., the manager locked the door and
called 911. At some point dag the call, Popoca wanderedawfrom the Taco Bell.

Hughes returned to the Taco Bell followitige 911 call. The manager informed Hughes
that Popoca had gone acrossrited to the Wendy's restaurant. Hughes drove to Wendy'’s but
did not locate Popoca.

The road across which Popoca walked was Highway 37. At approximately 10:24 p.m.,
drivers began calling 911 topert a pedestrian walking imaffic on Highway 37. At
approximately 10:34 p.m., about 1.25 miles aivayn the Taco Bell, Popoca was struck by a
vehicle and was killed. The speed limit viidsmiles per hour on the stretch of highway on

which Popoca was killed.



The administrator of Popoca’s estate, Midizear (“Plaintiff”), brought this action
against Beggs, Hughes, Williams, and Carper®aintiff also named the County and Sergeant
Jonathan Burke as defendants. Plaintiff sgbeatly dropped Williams as a defendant in this
action and indicated that he “no longer purdheg claims against Sgt. Burke and will file a
motion to drop him as a defendamirsuant to Fed. R. Civ. Proc. 21.(ECF No. ECF No. 137,
at PAGEID # 4052.)

On December 2, 2014, the Court granted Carpenter’s motion to dismiss. The Court
found that Carpenter did not takay affirmative action that elated Popoca’sonstitutional
rights. To the contrary, Plaifftalleged that Carpenter fad to stop Beggs’ and Hughes’
conduct, which was insufficient to formetfbasis of a constitutional violation.

The three remaining defendants—Beggs, Hughes, and the County—now move for
summary judgment on each of the claims agdivean. The Court will ansider the parties’
arguments below.

. ANALYSIS

A. Standard of Review

Federal Rule of Civil Procedure 56 provideatttummary judgment is appropriate “if the
movant shows that there is no genuine dispute asy material fact and the movant is entitled
to judgment as a matter of law.” Fed. R. CivbB(a). The Court therefore may grant a motion
for summary judgment if the nonmoving party who tiesburden of proof at trial fails to make

a showing sufficient to establish the existence aélament that is essential to that party’s case.

! Plaintiff has not filed a motion to drop Sergeant Burke froml#hisuit. Because Pl4iff did not oppose Burke’s
properly-supported motion, however, he fails to meet his burden in demonstrating why Burke shoulthréinisain
case. The Court accordingBRANTS Burke’s motion for summary judgment and dismisses him as a defendant in
this case.



See Muncie Power Prods., Inc. v. United Tech. Auto., 328 F.3d 870, 873 (6th Cir. 2003)
(citing Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

In viewing the evidence, the Court must dralweasonable inferences in favor of the
nonmoving party, which must setrfb specific facts showing th#tere is a genuine issue of
material fact for trial.ld. (citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cat{g5
U.S. 574, 587 (1986)}amad v. Woodcrest Condo. Ass328 F.3d 224, 234 (6th Cir. 2003). A
genuine issue of materitct exists “if the evidence is sutiat a reasonablerycould return a
verdict for the nonmoving party.Muncie 328 F.3d at 873 (quotimgnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)). Consequentlycengral issue is “ ‘\wether the evidence
presents a sufficient disagreement to require ssgiam to a jury or whether it is so one-sided
that one party must prevail as a matter of lawH&mad 328 F.3d at 234-35 (quoting
Anderson477 U.S. at 251-52).

B. Analysis
1. Claims Under 42 U.S.C. § 1983

Section 1983 provides a cause of actioaigt any person who, under color of law,
subjects another person “to the deprivation gf ights, privileges, or immunities secured by the
Constitution and laws.” 42 U.S.C. § 1983. Ridi alleges that Defendants (who were
unquestionably operating under of color of law atiades relevant) violad his right to equal
protection of the law and higghit to receive due pcess of law pursuant to the Fourteenth
Amendment of the United States Constitution.

Defendants invoke the defense of qualified imityy This Court recently described the
doctrine of qualified immunity as follows:

[T]he affirmative defense of qualified immity . . . shields government officials
‘from liability for civil damages insofar as their conduct does not violate clearly



established statutory oouwstitutional rights of which a reasonable person would
have known.” ” Kirby v. Duva 530 F.3d 475, 481 (6th Cir. 2008) (quoting
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). Courts employ a two-pronged
inquiry, which can be addressed in aorgler, to determine whether qualified
immunity applies. See, e.g., Murray—Ruhl v. Passina@46 F. App’x 338, 342
(6th Cir. 2007) (citingSaucier v. Katz533 U.S. 194, 200 (2001)Pearson V.
Callahan 555 U.S. 223, 231 (2009). “[T]he rewing court must ask: taken in
the light most favorable to the party asisg the injury, do the facts alleged show
the officer's conduct violated a constitutional right2d. (internal quotations
omitted). “If a constitutional right was violated, the next, sequential step is to ask
whether the right was clearly establishediurray—Ruh| 246 F. App’x at 342—
43. The right must be “clearly established’the “more particularized, relevant
sense” of the “specific context of the casélope v. Pelzer536 U.S. 730, 740—
41 (2002). Although a plaintiff need ndfer precedent with “materially similar
facts,” the precedent mustvgi “fair warning” thatthe action in question is
unconstitutional.ld.

In essence, “qualified immunity is ippropriate if it would be clear to a
reasonable officer that his conduct was unlawfMldrray—Ruh) 246 F. App’x at
343. “This exacting standard ‘gives govermhefficials breathing room to make
reasonable but mistaken judgments’ Wyrotect[ing] d but the plainly
incompetent or those who knowingly violate the law.City and Cty of San
Francisco v. Sheehad35 S. Ct. 1765, 1774 (2015) (quotighcroft v. al-Kidd
131 S. Ct. 2074, 2083 (2011)).

Kelly v. SinesNo. 2:14-cv-00307, 2015 WL 5316441 *at*6 (S.D. Ohio Sept. 11, 2015).

a. Substantive Due Process

The Court first addresses whether, taken idigtg most favorable to Plaintiff, the facts
show that Beggs and Hughes’ conduct viol&egoca’s Fourteenth Amendment substantive due
process rights. The Fourteenth Amendmentiges; in relevant part, that no State shall
“deprive any person of life, léxty, or property, whout due process of law.” U.S. Const.
amend. XIV.

The key to any substantive due process claindespaivationby the state. Without a
deprivation, a state’s “failure farotect an individual againptivate violence simply does not
constitute a violation ahe Due Process ClauseDeShaney v. Winnebao Cnty. Dep’t of Soc.

Servs, 489 U.S. 189, 197 (1989).



Here, it is undisputed that Pagowas killed by a private actomhe State therefore is not
liable for Popoca’s death under the general rule articulatbeé $haney

There exist two exceptions to the general.rdlie first is the “custody” or “special
relationship” exception: “[W]hethe State takes a person ingocustody and holds him there
against his will, the Constitution imposes ugoa corresponding duty to assume some
responsibility for his safetgnd general well-being.Td. at 199—-200. The rationale for this
exception is that:

when the State by the affirmative exeradats power so restrains an individual's

liberty that it renders him unable to care for himself, and at the same time fails to

provide for his basic human needs—e.gad, clothing, shelter, medical care, and

reasonable safety—it transgses the substantive limits on state action set by the .

. . Due Process Clause. ... The afftive duty to protect arises not from the

State’s knowledge of thendlividual’s predicament or from its expressions of

intent to help him, but from the limitation which it has imposed on his freedom to

act on his own behalf. . . . In the substantiue process analysis, it is the State’s

affirmative act of restraing the individual's freedom tact on his own behalf . . .

which is the ‘deprivation of liberty’ tggering the protections of the Due Process

Clause, not its failure to act to protect his liberty interests against harms inflicted

by other means.
Id. at 22 (internal citations omid@ Plaintiff argues that this exception applies because the
Deputies took Popoca into custody, which triggexehlity to protect. Plaintiff further argues
that the Deputies violatedeln duty to protect Popoca.

The second exception is the ‘tst&reated danger” exceptioBee, e.g., Cartwright v.
City of Marine City 336 F.3d 487, 493 (6th Cir. 2003). rBuant to this exception, “state
officials may be found to have violated the gabsive due process rights of people not within
their custody ‘when their affirmative actions ditly increase the vulnerability of citizens to

danger or otherwise placdizens in harm’s way.’ "Id. (quotingEwolski v. City of Brunswigk

28 7F.3d 492, 506 (6th Cir. 2002)). Plaintiff arguleat both exceptiorege satisfied here.



I. Custody Exception

The first issue for the Court is whethep®ca was in “custody.” The Sixth Circuit has
defined “custody” in this context as the “intemta application of physical force and show of
authority made with the intenf acquiring physical control.’ld. (quotingEwolski 287 F.3d at
506)). “[Clustody requires that the stagstrain an individudthrough incarceration,
institutionalization, or othesimilar restraint. . . DeShaneg custody exception requires, at a
minimum—actual, physical restraiot the suspect by the police.’Pierce v. Springfield Twp.,
Ohio, 562 F. App’x 431, 437 (6th Cir. 2014) (quotibgShaney489 U.S. at 200)). Courts
deciding whether an individual wan custody ask whether the officers “took the affirmative act
of restraining [the individuas] freedom to act on [hisr her] own behalf.”Stemler v. City of
Florence 126 F. 3d 856, 868 (6th Cir. 1997) (quotibgShaney489 U.S. at 200). “[T]he
court’s custody assessment relie[s] heawitythe willfulness of the claimant.Salyers v. City of
Portsmouth534 F. App’x 454, 459 (6th Cir. 2013).

Applying these principles, thgixth Circuit has found thatn individual was not in
custody when officers found him walking along #iae of the road and offered him a ride,
which he acceptedSee Cartwright336 F.3d at 492. A custodial duty likewise did not arise
when the individual later elected to remain atae rather than contie to ride with the
officers. See id In a different case, the Sixth Ciitfound that two individuals were not in
custody for substantive due process purposes wfiieers instructed them to get in their cars
and leave a college campuSee Foy v. City of Bere&8 F.2d 227, 231-32 (6th Cir. 1995).

The Sixth Circuit reached the opposite conclugioa case in which officers arrested an
individual, drove him to a dark highwaand “threw him out of the car.Davis 143 F.3d at

1023; 1026. In another case, the Sixth Cirfmuind a custodial relationship to exist when



officers physically lifted an ingidual out of a vehicle, placdtker in a second vehicle, and
threatened to arrest her if shé diot leave in the second vehicleee Stemled26 F.3d at 867—
68. In both cases, the officers restrained theviduals’ freedom—thelt®y creating a custodial
relationship—by forcibly placinthe individuals into a situation agairtiseir wills.

The custodial relationship tygers a duty. At that poirthe state actor has a duty to
avoid acting with deliberate indiffence to the individual's safetysee, e.g., Fam. Serv. Ass’'n ex
rel. Coil v. Wells Twp 783 F.3d 600, 605-06 (6th Cir. 2015). An officer who violates that duty
can be liable for injuries that occur as a restiltis or her deliberatedifference, even if the
injury is inflicted by a private actorSee, e.g., Salyers34 F. App’x at 459-60.

Whether an officer acted with deliberate fifelience is a question of fact for the jury.
Coil, 783 F.3d at 605—-06. “[Deliberate indifferentsed very high standard of culpability,
exceeding gross negligenceSalyers 534 F. App’x at 459-60 (quotirigeier v. Cnty. of
Presque Isle376 F. App’'x 524, 528 (6th Cir. 2010)). Summary judgment is warranted only if
no reasonable jury could find detitate indifference from the ungisted facts of each case.
Compare Davis143 F.3d at 1026 (finding that a reaable jury could infer deliberate
indifference when officers released an intated man on a dark, unfamiliar highway in the
middle of the night)Stemley 126 F.3d at 869—70 (finding thateasonable jury could infer
deliberate indifference when officers forcibly ptaica woman into the vedté of an intoxicated
man who had been behaving erraticalhd violently towards the womawjth Salyers534 F.
App’x at 460 (holding that the facts did not support a findindedberate indifference when the
officer dropped off a seemingleber individual behind a guardlran a grassy spot alongside a

highway after the individual stated thas father was picking him up there).

10



Importantly for purposes of this case, onceralvidual is in cstody, the officer’'s duty
does not terminate the moment the individual lisaged from custody. Whem officer releases
an individual from custody into a situation againis or her will, thedeprivation of liberty
continues, and the Sixth Circuit has asked whetreeofficer acted with deliberate indifference
at the time he or she released the individ&sde Davis143 F.3d at 102%temler 126 F.3d at
867-69. The Sixth Circuit considered—and squamgcted—the argumettat officers cannot
be liable for injuries thabccur after the custodial relationship terminatése Davis143 F.3d at
1025 (stating that “an officer’s dukists even after the custatirelationship has ended” and
rejecting the officers’ argumettiat they owed no duty of care to an individual they drove to a
dark highway and abandoned, when the individualsu@sequently hit by a car and injured).

In contrast tdavisandStemler case law suggests that dficer’s custodial duty ends
when the deprivation of thedividual's liberty ends. IiBalyers for example, an officer
handcuffed an individual who had been walkingpasra busy bridge and placed the individual
in his (the officer’s) cruiser. 534 F. App’x456. The officer did notreest the individual but
refused to allow him to remain on the briddggee id The officer offered to drop the individual
off in several different locations, eventuallyttieg on a grassy area protected by a guardrail at
the end of the bridge, where the indivitlsaid his father would pick him usee id at 456-59.
After noting that the individual “was free to choose where to go, and exercised that freedom by
refusing [the officer’s] alternatéssuggestions,” the Sixth Circdiitund that the custlial duty to
protect did not exist at the time the offideft the individual in the grasdd. at 458-59. The
officer therefore was not liable for the subsequent injuries inflicted by a private actor when the

individual walked into traffi@nd was fatally struck by a cald. at 459. Cf. Cartwight 336 F.3d

11



at 492 (holding that an individual who voluntarilgose to accept a ride from officers and then
chose to remain at a convenience store wtherefficers had stopped waever in custody).

Here, the first issue for the Court is to idgnthe point at which Popoca was deprived of
his liberty such that Beggs and Hughes assuneest@dial duty to avoid acting with deliberate
indifference to Popoca’s safetfrhe Court then must determiifidopoca regained his liberty
such that Beggs’ and Hughes’ custodial duties terminated.

It is undisputed that Beggs physically plaé&poca in handcuffs at some point during
the stop in the median of I-71. Hughes subsetiyiéocked Popoca’s keys in his truck and
prevented him from leaving the scene on his own accord. Beggs later stated that he and Hughes
were taking Popoca to Taco Bell because there would be an interpreter.¢hemet(because
Popoca had requested that location or otherespeessed an interastgoing there). Although
there is some dispute aboutgdca’s ability to communicate with Beggs and Hughes, the facts
support a finding that Popoca was not ableffectively communicatdue to the language
barrier and/or his intoxicated statindeed, Beggs himself statbat Popoca “had no idea what
was going on.”

This evidence (taken in the light most favdeato Plaintiff) issufficient to support a
finding that Popoca was in custody in the timenaes placed in Hughes’ cruiser and that Popoca
was left at Taco Bell involuatily. Although there exists ste evidence in support of the
opposite conclusion, such as the fact that Badlegedly shook Hughes’ hand and thanked him
upon getting out of the cruiser, Defendantstfaineet their burden in proving that the
deprivation of liberty ended asmatter of law. There exigid many factual quésns about the
circumstances under which Popoca was placétughes’ cruiser and was dropped off at Taco

Bell that preclude summary judgment on this issue.

12



The Court therefore must assume at this stage that the Deputies assumed a custodial duty
to avoid acting with deliberate indifferenceRopoca’s safety. The question becomes whether
the evidence supports a finding that the Deputielated this duty bwcting with deliberate
indifference when they dropped Popoca off at TRel. If the Deputies violated this duty, then
the fact that Popoca’s inj@s occurred after he was r@ded from custody is without
consequence to the Court’s analystee, e.g., David443 F.3d at 1025.

There exists sufficient evidence in this cwea reasonable jury twonclude that the
Deputies acted with deliberate indifference. Inlitjet most favorable to Plaintiff, the evidence
supports a finding that the Deputies knew @pacted that Popoca wiasoxicated, drove him
away from the vehicle in which he had besting, dropped him off at a restaurant that was
closing shortly, at night, in ainfamiliar location, leated on or near a highway where vehicles
were traveling at high speeds, without confirmingtthopoca had called for a ride or that he was
capable of doing so, for no purpose other thamdok Popoca’s nationgl. The Court finds
that a reasonable jury could infer delrate indifference from these facts.

The Deputies’ arguments to the contrary arepeosuasive. The Depes argue that they
did not know that Popoca was intoxicated, but thdence that they had been alerted by several
callers that Popoca was driving recklessly, Bedgs saw beer in Popoca’s truck and admitted
that Popoca smelled of alcohol, that Beggsayt informed Carpenter that Popoca was drunk,
that two Taco Bell employees suspected Popbdteeing intoxicatedand that Popoca had a
blood alcohol level of .23 at the time he wasdd|lamong other circumstantial evidence, creates
a question of fact on this issue. A jury mdstide whether and the extent to which Beggs and

Hughes believed that Popoca was intoxicated.
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The Deputies similarly argue that they beli@Wopoca was calling a friend for a ride but,
in the light most favorable to Plaintiffs,glevidence does not support that argument. The
evidence supports a finding tHabpoca was unable to effectively communicate with Beggs and
Hughes that he was calling a friend for a rid¢hat he understood Williams’ instruction to call
for a ride. Beggs’ statement that Popoca “haddea what was going on” further undermines
the Deputies’ argument on this point.

Finally, the Deputies argue thiaey dropped Popoca off at a safe location such that they
could not have been acting with deliberate indiffiee2 This again is a question of fact for the
jury. There is no evidence that the officers tidyieved that someone at Taco Bell would assist
Popoca. Hughes did not inform anyone at Tadbdd>opoca’s situation aask for assistance.

To the contrary, he left Popoca at the restairahere the manager promptly locked Popoca out
and called 911. Beggs’ referencenis “new amigo” and the fatthat he laughed when he told
Williams he was taking Popoca to Taco Bell atsald support a finding that the decision was
based on a desire to mock Popoca’s Mexican ndtip@ad not on a desire to assist Popoca.
The Court therefore cannot conclude that the Blepulid not act with deliberate indifference as
a matter of law.

Having found that the evidence supports aifigdhat the Deputies had and violated a
custodial duty to Popoca, the Court necessaghcludes that the Elence supports a finding
that the Deputies violated Popoca’s Fourteémttendment right to substantive due process.
The Deputies therefore are rattitled to qualified immunitynder the first prong of the
gualified immunity analysis.

The next question for the Coustwhether this right was clearly established at the time

the facts underlying this lawsuit took place. Tlagties offer no meaningful analysis on this

14



issue. Given the case law cited above, the Gmal$ that the right tbe free from deliberate
indifference while in custody wasedrly established as a matteda# at all times relevant.

More specifically, the right tbe free from being involuntarily left by law enforcement personnel
in an unfamiliar and potentially dangerous loma, while intoxicated, after having been in
custody, was clearly established at the tingef#itts underlying this lawsuit took placgee
generally Davis143 F.3d 1021. The Deputies therefore raot entitled to qualified immunity

on Plaintiff's Fourteenth Amendmentlsstantive due process claim.

As a final matter, the Deputies argue thatrRitiis “barred” from pursuing the custodial
exception tdeShaneyecause he did not explicitly assgih his first amended complaint.
(ECF No. 140, at PAGEID # 4084.) It is axiamahowever, that a conlgint need only allege
facts in support of the assedtclaims and not the legabaments underlying the plaintiff's
theory of relief. The fact that Plaintiff isguing that the Deputies should have taken additional
steps once they took Popoca intestody, rather thareleasing him frontheir physical custody
at Taco Bell, in no way precludes Plainfiibm arguing that theustodial exception tbeShaney
applies in this case.

The Court accordinglpENIES the Deputies’ motions for summary judgment on
Plaintiff's 8§ 1983 substantive due process claim pursuddéeghanes custodial exception.

il State-Created Danger Exception

As stated above, the state-created danger exceptideSbaneypplies in non-custodial
situations. Assumingrguendathat a jury finds that Popoca svaot in custody and/or that he
regained his liberty interests same point during the ride withughes, the state-created danger

exception becomes relevant. The Cauiltaddress this exception below.

15



To succeed on his Fourteenth Amendment claim under the state-created danger
exception, Plaintiff must show:

1) An affirmative act by the state which either created or increased the risk that

the plaintiff would be exposed to an adtviolence by a thirgparty; 2) a special

danger to the plaintiff wherein the staeictions placed the plaintiff specifically

at risk, as distinguished from a risk tladfiects the public at large; and 3) the state

knew or should have known that its acti@pecifically endanged the plaintiff.
Cartwright, 336 F.3d at 493 (citingallstrom v. City of Columbuy436 F.3d 1055, 1066 (6th Cir.
1998)).

Regarding the first prong, returning an widual to “ ‘a situation with a preexisting
danger’ ” does not satisfy th&fiamative act requirementWalker v. Detroit Pub. Sch. Dis635
F. App’x 461, 464—65 (6th Cir. 2013) (quotiBgkowski v. City of Akrqr326 F.3d 702, 709
(6th Cir. 2003))see also DeShaneg489 U.S. at 195-200. An officer’s failure to act similarly
does not satisfy this prongd. Recognizing, however, that “[iig often difficult in the abstract
to characterize whether the goveent’s handling of a situatiaconstitutes an ‘affirmative act’
or a ‘failure to act,” ” the Sixti€ircuit has “refined the test.Id. Courts in this circuit now must
determine “whether the victim was safer beftbre state action than he was after id’
(quotingKoulta v. Merciez477 F.3d 442, 445 (6th Cir. 2007y4bkets omitted)). Whether one
situation is more dangerous than anoil& question ofdct for the jury.See Cartwright336
F.3d at 493.

Regarding the third prong of the state-crdatanger test, “the state must have known or
clearly should have known that its acti@pecifically endangered an individuald. (quoting

Kallstrom, 136 F.3d at 1066). “In cases ‘where thexr opportunity for reflection and unhurried

judgments, a plaintiff must show that thatstacted with deliberate indifference.ld. (quoting
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Arledge v. Franklin Cnty509 F.3d 258, 263 (6th Cir. 2007)). stmted above, the question of
whether an officer acted with deliberate indiffere also is a question fzct for the jury.

The Court first addresses the issue of whether Popoca was safer before Hughes
transported him to Taco Bell than he was attein its Opinion and Order dated December 2,
2104 dismissing Carpenter from this case, the Gtatéd, in dicta, th&laintiff has not shown
how transporting Popoca to Taco Beltreased Popoca’s risk of hari8eeECF No. 49, at
PAGEID # 233. The Court’s holding in disssing Carpenter from this action, however, was
based on its conclusion that Carpenter did na sy affirmative action because he was not
involved in the transport of Popoca to T&=ll. The Court accordingly is not bound by its
statements regarding the risk of harm Popocad@defore and after Hughes transported him to
Taco Bell. Because those statements were made at the motion to dismiss stage when the Court
had allegations (but no faytbefore it, they are especially uncompelling here.

Now, with the benefit of a complete recotioe Court holds that@asonable jury could
conclude that Popoca was safer befilve state action than he veadter it. Viewing the evidence
in the light most favorable to Plaintiff, theoGrt concludes that, when the Deputies encountered
Popoca, he was seated in a trtlekt was disabled in the median of I-71. The evidence supports
a finding that Popoca was not attempting to movgetdrout of the truck. Presumably, therefore,
Popoca had the opportunity to stay in the truckl becoming sober and taking a rational course
of action. The Deputies removed that opportuniben they transported him away from his
vehicle to a restaurant thats closing shortly. Although Popm could have called for a ride
from the restaurant, a reasonablg joould conclude that the trgport to Taco Bell increased the

risk that Popoca would walk inthe highway (perhaps in searchhi$ vehicle) and be struck by
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a car. This fact prevents the Court from holdimat the state-createdriger exception does not
apply as a matter of lafv.

The Deputies’ arguments to the contraty mn three distinguishable cases. Plaintiff
analogizes this case @artwright, in which officers transportesh individual who was walking
along the side of the road on a foggy nighthi® parking lot of avell-lit gas station.See336
F.3d at 490-92. The court found that “[n]o reasoma@lnly could find that the parking lot was
more dangerous than the shoulder of [the roali]l."at 493. Because the individual had been
walking when the officers found him, howevere tlisk of getting hit by a vehicle was no greater
after he was dropped off at the gas stati@m before. That fact distinguish@artwright from
the facts of this case, in which a reasonable ¢gold conclude that parating Popoca from his
disabled vehicle and depositing hatha restaurant that was closstgortly increased the risk that
he would wander into the road and be hit by a car.

Plaintiff likewise analogizes this casetwo cases outside of this circu@eurrero v.
Piotrowski 67 F. Supp. 3d 963 (N.D. Ill. 2014) ahidak v. Village of Campton HilliNo. 09 C
4283, 2010 WL 432308 (N.D. lll. Feb. 2, 2010). In betises, officers encountered and arrested
individuals who were drimg under the influenceSeeGeurrerq 67 F. Supp. 3d at 965—66;

Lizak 2010 WL 432308, at *4—*5. The officers prevahtbe individuals from operating their
vehicles, which posed a serious risk of harrhdth them and the public, and transported them to
a gas station and a paistation, respectivelySeeGeurrerg 67 F. Supp. 3d at 965—-a6zak

2010 WL 432308, at *4—*5. The courts in batises found that the state-created danger

2 The fact that other officers testified that Taco Bell waafer location than the median of I-71 is relevant evidence
but is not dispositive of this issue. The Deputies are frpeeent this testimony to a jury in arguing that they did
not increase the risk of harm to Popoca. This evidenes nlat, however, compel that conclusion as a matter of
law.
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exception did not apply because tféicers did not create or inease the risk of danger of
private violence.SeeGeurrerg 67 F. Supp. 3d at 969-7124zak 2010 WL 432308, at *4—*5.

Here, the Court agrees with the Deputies thay did not create the risk of danger to
Popoca or contribute to his intoxiaat. The Court disagrees, however, BatrreroandLizak
are directly on point. Th&eurreroandLizakholdings rely on the fa¢hat the individuals faced
a serious risk of harm at the time the officencountered them. The evidence in this case—
which could support a finding that Popoca wasesgat disabled vehicle and was showing no
signs of leaving or moving the vehicle—do notgel the same conclusion. The circumstances
of this case accordingly leave rodan a jury finding that the officers increased the risk of harm
that Popoca faced.

Having found that the evidence could suppofinding that the state-created danger
exception applies in this caseet@ourt proceeds to considee ttemaining prongs of the state-
created danger test. The Deputies arguethleaianger Popoca faced was “the same for the
public as a whole and not a special dangé&tdpoca,” (ECF No. 140, at PAGEID # 4080), but
this argument is without merifThe Deputies took specific actianith respect to Popoca that
arguably increased the risk tovhbf private violence. Sucht@an is sufficient to satisfy the
second prong of the state-created danger test.

Regarding the third prong, the Court hasadly concluded that the evidence could
support a finding that the Deputies acted witlibgeate indifference to Popoca’s safety. The
Deputies therefore are not entitledstanmary judgment on this issue.

For these reasons, the Court concludes tlea¢ thxist material quesns of fact on the
issue of whether the Deputies violated PopoEaisrteenth Amendment substantive due process

rights under the stateaated danger exceptionbeShaney The Deputies do not argue that this
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right was not clearly establishedthe particular, relevant camit of this case. The Court
accordingly finds that the Deputies are not quallfiemmune from this claim. The Deputies’
motion for summary judgment on the Fourteefsthendment substantive due process claim,
state-created danger exceptiorDENIED.

b. Equal Protection

Defendants move for summary judgment on Plaintiff's Fourteenth Amendment equal
protection claim by offering the tweentence argument that “there is no evidence in the record
that defendants acted disparately towards Mr. Papo treated white suspects more favorably. .

. Mr. Popoca was treated better — he wasnested and jailed for iding while intoxicated,
he was given a free pass.” (ECF No. 127 AGPID # 3186.) The Cotidisagrees and finds
that the evidence in this caseuld support a finding that the Deputies violated Popoca’s
Fourteenth Amendment right to equal protection.

The Equal Protection Clause provides thatd[S}ate shall . . . deny to any person within
its jurisdiction the equarotection of the laws.” U.S. Canamend. X1V, 8 1. To prove an
equal protection violation in this context, Piglif must show thaPopoca was subjected to
unequal treatment based on his national ori§iee, e.g., Farm Labor Org. Comm. v. Ohio State
Highway Patro) 308 F.3d 523, 533 (6th Cir. 2002).

It is without consequence thidte initial stop of Popoca wdawful and/or that Popoca
had no legal right to be takémo custody. The Equal Protemti Clause provides a degree of
protection independent of thosensiderations. That is: the Equal Protection Clause prevents a
state actor from making the decisiamout whether to stop an indilial or take that individual
into custody on the basis of the indivitleanational originamong other protected

characteristicsSee, e.g., Id“[A]n officer’s discriminatory mdivations for pursuing a course of
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action can give rise to argtal Protection claim, even wlgethere are sufficient objective
indicia of suspicion to justify the officeractions under the [Constitution] . . . .” (citilghren v.
United States517 U.S. 806, 813 (1996)pf. DeShaneyl89 U.S. at 197 n. 3 (“The State may
not, of course, selectively deny fisotective services to certailisfavored minorities without
violating the Equal Protection &lise.”). Although ta Court acknowledges that this case is
unique in that the Deputies did not punitively apply the criminal laws against Popoca, it still
must determine whether the Deputies subjePtgabca to unequal treatment by deciding not to
take him into custody but tedve him at Taco Bell instead.

The most analogous line of cases involselective enforcement of facially neutral
criminal laws. To prove his claim under tharsdard set forth in these cases, Plaintiff “must
demonstrate that the challenged law enforcemexttipe ‘had a discriminatory effect and that it
was motivated by a discriminatory purposeFarm Labor Org. Comm 308 F.3d at 533-34.
To establish discriminatory effed®laintiff must show that siarly-situated individuals of a
different national original wergot treated in the same nreer that Popoca was treatedf. id. at
534 (setting forth the standairda race case) (quotingnited States v. Armstron§17 U.S. 456,
465 (1996)). The Sixth Circuit outkal this standard as follows:

A claimant can demonstrate discriminat@f§ect by naming a similarly situated

individual who was not inwaigated or through the @sof statistical or other

evidence which “address[es] the cruciaksgtion of whether one class is being
treated differently from another classtls otherwise similarly situated Chavez

v. lll. State Police251 F.3d 612, 638 (7th Cir. 2001).

Farm Labor Org. Comm 308 F.3d at 534.

Discriminatory purpose, on the other hand

can be shown by demonstrating thae th ‘decisionmaker ... selected or

reaffirmed a particular course of actionedst in part ‘becausaf,” not merely ‘in

spite of,’ its adverse effectgpon an identifiable group.’Wayte 470 U.S. at 610,
105 S.Ct. 1524 (quotinBersonnel Adm’r of Mass. v. Feendy2 U.S. 256, 279,
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99 S.Ct. 2282, 60 L.Ed.2d 870 (1979)). Determining whether official action was
motivated by intentional discrimination échands a sensitive inquiry into such
circumstantial and direct evidence of intent as may be availablllage of
Arlington Heights vMetro. Hous. Dev. Corp429 U.S. 252, 266 (1977). “[A]n
invidious discriminatory purpose may aftée inferred from the totality of the
relevant facts, including the fact, if ittizue, that the [practice] bears more heavily

on one race than anotheMWashington v. Davj2126 U.S. 229, 242 (1976).

Farm Labor Org. Comm 308 F.3d at 534.

Here, the evidence suppoadinding of discriminatory purpose. That the Deputies
elected to leave Popoca at T&®ll and noted, while laughing, thidgere might be an interpreter
there, itself supports the inferenbat the Deputies selected eaffirmed a particular course of
action at least in part becauseRafpoca’s national origin. Refeiees to Popoca as the Deputies’
“amigo” (although perhaps not demeaning by itselfurther evidence that jury must consider
in determining whether the Deputies impermigsfiactored Popoca’s national origin into their
decision making. And finally, evidence that Beggferred to Popoca as a “stupid idiot” to
another officer could support a finding tha¢ theputies intended to demean Popoca, which—
combined with the other evidea in this case—could support ading that they intended to
demean Popoca on account of his national origin. The Deputies’ arguments to the contrary on
this point are factuarguments for a jury.

The more difficult question is whether Plgfincan establish discriminatory effect.
Despite arguing at length that the Deputies awaii¢nl a discriminatory purpose, Plaintiff does
not mention the discriminatory effect prongtioé analysis. Nor does Plaintiff identify a
similarly-situated individual who was treatedféiently than Popoca was treated. Defendants
argue that this lack of comparativadsnce is fatal to Plaintiff’'s claim.

Plaintiff does, however, cite the followingidence: that County policy allowed officers

to release intoxicated individuatsly into the custody of someoméo is sober, that another
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officer had never heard of deputies dropping affxicated persons at a restaurant, and that
Beggs and Hughes were found to have violated Gquolicies with respedb their treatment of
Popoca. Viewed in the light most favorablePiaintiff, a jury could conclude that other
individuals were treated according to polayd therefore were not dropped off, while
intoxicated, at a restaurant, tinaut a sober individual to carerfthem. Plaintiff's evidence
therefore supports a finding thi&ie Deputies treated Popoca in a different manner than they
treated similarly-situated individils of a different national origin.

The Deputies’ only remaining argument on gbsnt is that they did not know Popoca
was intoxicated. The Deputies state that tlveye in a no-win situation because detaining a
non-intoxicated person would have allowed Popoaagoe that he was detained because of his
national origin. As stated above, however, themifficient evidence for pry to conclude that
the Deputies knew Popoca was intoxicated. These arguments therefore must be reserved for the
factfinder and do not warrant summary judgment.

The Deputies do not argue that the equatamtion rights at isgiwere not clearly
established at the time of their encountéh Popoca. The Court accordingNeNIES the
Deputies’ request for qualifieichmunity on this claim. The Deputies’ motion for summary

judgment on Plaintiff's Fourteenth Aendment equal protection claimD&ENIED.

c. Fourth Amendment Right to be Held Safely
Plaintiffs Amended Complaimeferences a “right to beeld safely under the Fourth
Amendment.” (ECF No. 93, at PAGEID # 811Tn) response to Defendants’ motions seeking
summary judgment on all § 1983 claims, Pldimtoes not reference his Fourth Amendment

claim or otherwise indicate that he islgtilirsuing this claim. The Court accordin@RANTS
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the Deputies’ motion for summary judgment oy &ourth Amendment § 1983 claim asserted in
Plaintiffs Amended Complaint.

d. The County’s Liability

The County moves for summary judgment onmRi#is claim that it is liable for Beggs’
and Hughes’ actions under 8 1983. Where, as h@lajrdiff alleges that anunicipality is liable
under § 1983, the plaintiff must prove that thenmsipality caused theonstitutional violation.
Miller v. Meyer, No. 2:14-cv-101, 2014 WL 5448348, at *6 (S.D. Ohio Oct. 23, 2014). The
standard for causation in sucincumstances is well settled:

The United States Supreme Courtlgaeout the causation rules as they
relate to municipal entities iMonell v. New York City Department of Social
Services, 436 U.S. 658, 692 (1978). Undbtonell, “[a] municipdity or other
local government may be bk ... if the governmental body itself ‘subjects’ a
person to a deprivation ofghts or ‘causes’ a persorp‘be subjected’ to such
deprivation.” Connick v. Thompsenl31 S.Ct. 1350, 1359 (2011) (quoting
Monell, 436 U.S. at 691). If the municipaligid not directly cause the injury,
then a plaintiff “who seek([s] to impesliability on local governments under §
1983 must prove that ‘action pursuantafficial municipal policy’ caused their
injury.” Id. (quoting Monell, 436 U.S. at 691). In othevords, in order for a
municipal entity to be liable for a § 198®lation, that entity must have caused
the violation either directlyhrough municipal action andirectly through one of
its employees following official municipal policies.

There are at least four avenues a plfiimtiay take to provehe existence of a
municipality’s illegal pdicy or custom. The plaintiff can look to (1) the
municipality’s legislative eactments or official agengyolicies; (2) actions taken
by officials with final decision-makingauthority; (3) a policy of inadequate
training or supervision; or (4) a custooh tolerance or acquiescence of federal
rights violations.

Thomas v. City of Chattanoog@98 F.3d 426, 429 (6th Cir. 2005) (citingpnell, 436 U.S. 694;
Pembaur v. City of Cincinnat#75 U.S. 469, 480 (19863temler 126 F.3d at 869)0e v.

Claiborne Cnty,. 103 F.3d 495, 507 (6th Cir. 1996)).
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Regarding the fourth avenue, the Sixth Cirtwais identified four factors that a plaintiff
must prove to establish a custom détance or acquiescence. They are:

(1) the existence of a clear and persistent pattern of illegal activity; (2) notice or

constructive notice on the part of the aefant; (3) the defendant’s tacit approval

of the unconstitutional conduct, such thheir deliberate indifference in their

failure to act can be said to amount todddicial policy of inaction; and (4) that

the defendant's custom was the movif@gce or direct causal link in the

constitutional deprivation.

Id. (citing Doe 103 F.3d at 507). A municipality’sifare to investigate an officer’s
unconstitutional conduct satisfiesghest if the plaintiff cashow that the municipality
historically failed to investigate or disciplirsgmilar conduct such &t the municipality’s
inaction represents an unofficial custom of tolerarteee, e.g., Marchese v. Luc@s8 F.2d
181, 188 (6th Cir. 1985%ee also Leach v. Shelby Cnty. She88fL F.2d 1241, 1247-48 (6th
Cir. 1989). In such cases, the municipaliytsr inaction can be said to have caused the
subsequent misconduct.

Here, Plaintiff argues that the Countyliable for Beggs’ and Hughes’ misconduct
because it failed to adequately investigate nhiatonduct. Plaintiff notes that the County
investigated the incident and terminated Beggsl Hughes’ employment but later withdrew the
terminations, allowed Beggs and Hughes to resign, provided netiiees lef reference, and paid
Hughes $10,000. Plaintiff argues tliais course of action “tdied” Beggs’ and Hughes’
actions on the evening of July 28, 2012, and shows that Beggs’ and Hughes’ conduct was
consistent with municipal policy.

Plaintiff's argument is not wetaken. Although Plaintiff citeMarcheseandLeach he
does not argue that a history ofinicipal inaction exists in thisase. Instead, relying solely on

Wright v. City of Canton, Ohjd.38 F. Supp. 2d 955 (N.D. Ohio 2001), Plaintiff argues that a

single-incident failure to adeqigdy investigate eétctively “ratifies” the subordinate’s conduct
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and binds the municipality. Sevecaurts in this circuit haveejected that argument because it
ignores the necessary casuahieection between the municipaiction and the unconstitutional
conduct. See, e.g., Thoma398 F.3d at 429 (“[A]ppellants must show not only that the
investigation was inadequate, linat the flaws in this particular investigation were
representative of (1) a clear and persistent pattern of illegal activity . Darijels v. City of
ColumbusNo. C2-00-562, 2002 WL 484622, at *5-*7 (S.D. Ohio Feb. 20, 2002)
(distinguishingLeachandMarchesen a case involving a single-incident failure to investigate
because the failure could not logicallythe moving force behind the constitutional
deprivation). Indeed, anothgidicial officer in thisdistrict has criticizedVright for failing to
appreciate this connectioikee Greenlee v. Miami Tp., Ohido. 3:14-cv-173, 2015 WL
631130, at *8 n.5 (S.D. Ohio Feb. 12, 2015).

The Court finds these latter casede persuasive and rejects Weght court’s holding.
There exists no causal connection between BeggsHughes’ conduct on July 28, 2012 and the
County’s subsequent investigation of thabduct. Without any evidence of the County’s
handling of similar investigation®laintiff cannot establish thdte County’s investigation in
this case played any role in the eventduwy 28, 2012. Plaintiff therefore cannot establish a
policy or custom that caad the alleged violation.

Plaintiff offers a different but related argunmémat the County’s failure to adequately
investigate and/or discipline Beggs andgHes shows that Beggs and Hughes acted in
accordance with County policy on July 28, 2012. Bdbis not logically follow that a failure to
adequately investigate and/osdipline individuals in one ptcular instance affirmatively
proves that the individuals acted according to mpaigpolicy. That is especially true in this

case, in which the County terminatedgge’ and Hughes’ employment following the
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investigation but later allowedem to resign with a neutral reémce (and, in Hughes’ case, a
$10,000 payment). The fact thaet@ounty required Beggs andigthes to resign suggests that
they acted against County policy and not pursuant to it.

The Court concludes that the County is tedi to summary judgment on Plaintiff's §
1983 claims. Plaintiff does notgare that the County is liablender his state-law theories of
recovery. The Court accordinggRANT S the County’s motion in its entirety.

2. State-Law Claims

Plaintiff asserts state-lagtaims against the Deputies for wrongful death and for
intentional infliction of emotional distress. TBeputies argue that they are immune from such
claims pursuant to Ohio Revised Code 8§ 274418 Court will address this argument before
addressing the elements of Plaintiff's claims.

a. State-Law Immunity

Ohio Revised Code 82744.03 provides thpoktical subdivision employee is immune
from liability unless one of the following applies:

(a) The employee’s acts or omissions wemanifestly outside the scope of the
employee's employment official responsibilities;

(b) The employee’s acts or omissions weiigh malicious purpose, in bad faith,
or in a wanton or reckless manner;

(c) Civil liability is expressly imposedipon the employee by a section of the
Revised Code. Civil liability shall ndbe construed to exist under another
section of the Revised Code merehecause that section imposes a
responsibility or mandatory duty upan employee, because that section
provides for a criminal penalty, becauska general authorization in that
section that an employee may sue andumsl, or becausedlsection uses the
term “shall” in a provisiorpertaining to an employee.

Ohio Rev. Code § 2744.03(6). Riaif argues that section (b) applies in this case because the

evidence supports a finding that the Deputieted in a wanton or reckless manner.
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The Sixth Circuit has stated that the “wantomeckless” standard a “slightly highly”
standard of liability than § 1983teliberate indifference standar8tefan v. Olsgm97 F.
App’x 568, 581 (6th Cir. Aug. 31, 2012). “ ‘Wanton’ coradlis generally ‘the failure to exercise
any care whatsoever,’ characterized by perveddityeing ‘conscious that the conduct will in all
probability result in injury.” ” Range v. Douglas/63 F.3d 573, 585 (6th Cir. Aug. 15, 2014)
(quotingFabrey v. McDonald Vill. Police Dep’#70 Ohio St.3d 351, 639 N.E.2d 31, 35 (1994))
(brackets omitted). “ ‘Reckless’ means that the conduct was committed with knowledge or with
reason to know of facts thabwld cause a reasonable persoretize that the conduct in
guestion creates an unreasonable riskithgteater than mere negligencéd. (quotingRankin
v. Cuyahoga Cnty. Dep't of Children & Family Serdd4.8 Ohio St.3d 392, 889 N.E.2d 521, 527
(2008)). “[T]he gquestion of whether a government employee has acted in a reckless or wanton
manner is a question of fact for a juryid.

Here, the Court cannot cdade that 8 8§ 2744.03(6)(b) immizes the Deputies from suit
as a matter of law. The Deputies’ argument theay did not act wantonlgr recklessly depends
on their version of the facts: they did not knBapoca was intoxicated, they believed he was
calling a friend for a ride home, and they intentiedive Popoca a brkdy dropping him off at
Taco Bell rather than taking him into custodyong other facts. But as stated above, the
evidence supports a jury findingaththe Deputies knew Popoca was intoxicated, believed he had
“no idea what was going on,” knew he wasable to communicate and/or understand
instructions to call for a ride hamtook no steps to verify that uld do so, and left him in an
unfamiliar location near a dangerous highway ghtiall for the purpose of making a joke about

his Mexican nationality. A jurynust decide which version ofdHacts to believe and, if they
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accept Plaintiff's version, whether the Deputieshduct was wanton or reckless. The Court
therefore cannot apply 8 2744.03(6)(bjras stage of the litigation.

b. Intentional Infliction of Emotional Distress (“llED")

Turning to the elements of Plaintiff’s claintee Court finds that the IIED claim fails for
the simple reason that there is no evidence of emaltdistress in this case. In response to the
Deputies’ argument that Plaifitcannot satisfy this element bfs claim, Plaintiff states:

Mr. Popoca suffered from humiliation aedthbarrassment with Defendant Beggs

sprayed him with deodorant, Hughes shouted Amiga, and the officers laughed at

dropping him at the Taco Bell at his owrpense. Mr. Popoca went on to suffer
humiliation, embarrassment, distress, confusion, and disorientation when he was
dropped three miles away at Taco Bell shortly before closing time . . . . Mr.

Popoca experienced terror and distress wieemwas almost hit by a car crossing

the street in front of the Taco Bell.

(ECF No. 136, at PAGEID #4043-44.) Plaintites evidence that these exchanges and events
occurred, but no evidence that they caused ematitistaess. Plaintiff ssentially asks the Court
to infer that Popoca suffered emotional distiess result of these exchanges and events.

Plaintiff does not cite any lefauthority for the proposition #i the Court may do so. To
the contrary, Plaintiff cites a case in supporisfposition in which ta court explicitly found
that the plaintiff suffered humiliation and embarrassm&wate id (citing Phillips v. Mulfleh 95
Ohio App. 3d 289 (6th Dist. 1994)).

Plaintiff's IIED claim fails absent evidence of emotional distrease, e.g., Hartwig v.
Nat’l Broadcasting Cq 863 F. Supp. 558, 562 (N.D. Ohio 1994). Plaintiff's claim fails for
another reason as well: there is no evidenceRbpbca was aware of or was able to comprehend
the conduct about which Plaintiff complains.aiRtiff argues that Popoca suffered “terror and

distress” attempting to cross the street, for examphile at the same time arguing that Plaintiff

had “no idea what was going on” and was unable to comprehend the dangerous situation into
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which the Deputies placed him. Indeed,apBca had been able to comprehend the danger of
crossing the roadway, then Plaintiff's claim tkiaeé Deputies acted with deliberate indifference
falls apart. Plaintiff's claim that Popoca svaumiliated by the Deputies’ decision to drop him
off at Taco Bell likewise has no basis when thevgmen of Plaintiff’'s case is that Popoca could
not understand the Deputies due to the langbageger (and thereforeould not understand or
appreciate their instructionis call for a ride home).

Put simply, even if the Court could allow tluey to infer emotional distress based solely
on the events that transpired, the facts is1 ¢ase do not support such a finding. The Court
accordinglyGRANTS the Deputies’ motion for summary judgment on this claim.

c. Wrongful Death

Plaintiff's wrongful death claim presents a @osall. The Deputies argue that Plaintiff
cannot establish theezhents of this claim. The Deputiesther argue that Plaintiff's claim is
barred because Popoca assumedi#k he faced when he voluntarily became intoxicated and
because an intervening act of negligence (byntlotorist who struck Popoca) caused Popoca’s
death. As explained below, however, all of the#gpiments present questiasfdact for a jury.

A wrongful death claim in Ohio has three elemsefil) a duty owed to the decedent, (2) a
breach of that duty, and (3) proximate causabetwveen the breach of duty and the de&ée,
e.g., Littleton v. Good Samaritan Hosp. & Health.C39 Ohio St. 3d 86, 92, 529 N.E.2d 449
(1988). The Deputies first argue that they ditlowe a duty to Popoca for the same reasons as
those advanced in their § 1983tdy arguments. The Courjaets those arguments for the

same reasons it provided above.
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The Deputies next argue thaeir actions or omissiordid not proximately cause
Popoca’s death. Prarate cause is:

that which immediately precedes and produbeseffect, as distinguished from a

remote, mediate, or predisposing case; fittath which the fact might be expected

to follow without the congrrence of any unusual cumstances, that without

which the accident would not have happrend from which the injury or a like

injury might have been anticipated.

Jeffers v. Olexo43 Ohio St. 3d 140, 143, 539 N.E.2d 614 (1989) (ci@ogigan v. E.W.

Bohren Transport Co/C.A.6, 1968), 408 F.2d 301, 303. “The question of whether [the
defendant] owed a duty of care to [the plaintiff] thuhs on the foreseeability of the injury and
whether any acts or omissions of [théeaelant] proximately caused the deathd” “There may
be more than one proximate cause of an injufiyaylor v. Websterl2 Ohio St. 2d 53, 57, 231
N.E.2d 870 (1967). Whether a defendant’s actiongiprately caused a plaiff's injury (i.e.,
whether the injury was foreseeable from the deémt’'s conduct) is a question of fact for the
jury. See, e.g., idIn other words, summary judgmastimproper on this issue unless no
reasonable jury could finid Plaintiff’s favor.

The Deputies do not argue that Popoca’stdeais not foreseeable at the time they
dropped him off at Taco Bell. Instead, they & gjuat Popoca assumed the risk he faced when
he voluntarily became intoxicated, and that anrugring act of negligese (by the driver that
struck Popoca) was the proxiteaause of his death.

When “intervening events are of such a kinat no foresight could have been expected
to look out for them, the defendant is notblame for having failed to do sold. (quoting
Elliott v. Nagy(1986), 22 Ohio St.3d 58, 61, 22 OBR 79, 488 N.E.2d 853, 855). The issue of

intervening liability, thereforeurns on foreseeability. As stataove, foreseeability generally

is a question of fact for a jury.
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Plaintiff argues that the motorist who strueipoca acted negligentbhecause he testified
that he was reaching for pretzels at the tim#hefaccident. A reasonable jury, however, could
find that such distracted drivgj was foreseeable. The Court #fere cannot conclude that the
motorist’s negligence (if any) was an intervencause that relieves the Deputies from liability
as a matter of law.

The Deputies attempt to paint Popoca’xntation as a second “intervening act” that
caused the accident, but that makes no logiease given that thetoxication had already
occurred at the time the Deputies left PopocBaab Bell. The Deputies further argue that
Popoca’s claim is barred because he voluntassumed the risk he faced when he chose to
become intoxicated and walk along a roadwabgiight. The legal proposition the Deputies
advance is “primary” assumption of the risk, whapplies “where there is a lack of duty owed
by the defendant to the plaintiff Anderson v. Ceccardé Ohio St. 3d 110, 114, 451 N.E.2d 780
(1983). The Court has already rejected the Deguiguments that they did not owe a duty to
Popoca. Primary assumption of the tis&refore does nopaly in this case.

Ohio’s comparative negligence scheme sufss any remaining assumption of the risk
defense.ld. The question of whether Popoca’s owgligence (if any) is greater than the
Deputies’ negligence (if any) such that irb®&laintiff's recovery is one for the junBee id;

Ohio Rev. Code § 2315.19.
Factual questions therefgoeeclude summary judgmeon Plaintiff's wrongful death

claim. The CourDENIES the Deputies’ motion for summary judgment on this claim.
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d. Compensatory Damages

The final issue for the Court is whether Popoca’s status as an illegal alien in the United
States bars or otherwise affects Plaintiff'digbto recover lost wages as damages for his
wrongful death claim. Citingloffman Plastic Compounds, Inc. v. NLEB5 U.S. 137, 151,
122 S. Ct. 1275 (2002) arveliz v. Rental Service Corp., USA,.Ir&13 F. Supp. 2d 1317,
1336—-37 (M.D. Fla. 2003), the Deputegue that the federal Imgration Reform and Control
Act (“IRCA”) preempts Ohio law and preventsurts from awarding lost wages to aliens who
had been working illegally in the United Statd%is issue is one of first impression in Ohio.

The Court begins its analysis with the tekOhio’s damages statute. That statute
provides, in relevant part:

[A]l(2) The jury . .. may award damageauthorized by division (B) of this

section, as it determines are proportion@dhe injury and loss resulting to the

beneficiaries described division (A)(1) of this seton by reason of the wrongful
death . ..

(b)(i) In determining the amount of dages to be awarded, the jury . . . may
consider all factors existing at the timetlé decedent’s death that are relevant to
a determination of the damages sudtéby reason of the wrongful death.

(B) Compensatory damages may be awaidea civil actionfor wrongful death
and may include damages for the following:

(1) Loss of support from the reasonabfxpected earning capacity of the
decedent; . . .

Ohio Rev. Code § 2125.02.
The Deputies argue that, aethme of his death, Popoca wasadien working illegally in

the United States. The Deputies cite testimoapnfPopoca’s father that he and Popoca entered
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the United States illegally and obtained a forgetmanent residency card and a false social
security card. Popoca’s father testified that mitie nor his son signed tgr social security.

Plaintiff does not dispute ihcontention. Plaintiff doesiowever, argue that Popoca’s
father’s testimony lacks foundation becauselétes to the year 2007, when he and Popoca
entered and worked in the United States. Rféiargues that Popoca subsequently returned to
Mexico and reentered the Unit&tiates in 2012 without his fathePlaintiff does not offer any
evidence that Popoca was in the United Statgliein 2012, was working legally, had obtained
employment by any means other than forged deecusy and/or that Popoca was in the process
of obtaining the legal right to work in the United States.

Assumingarguendathat Popoca was working illegaliy the United States and was
able to do so by virtue of the forged downts he obtained 2007, the question becomes
whether he is barred from seeking lost weagased on the illegally-earned income. The
Supreme Court’s decision Hoffman Plastics Compounds, Inc. v. National Labor Relations
Board 535 U.S. 137 (2002), is cealto this dispute.

In Hoffman an employer terminated an indivial’'s employment. 535 U.S. at 140.
Years later, the National Labor Relations Bb&NLRB”) found that tlke termination was done
in retaliation for union activities such ththe employer violated federal labor laws. It was
also discovered during this time that the indixal was an illegal alien who had presented
fraudulent paperwork in order to obtamployment in the United Statelsl. at 141. The
guestion for the Supreme Court was whetheraimployer should be required to pay the
individual backpay dating from the illeg&rmination or whether an award of backpay

conflicted with the federal imigration statutory scheméee idat 142.
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The Supreme Court held that the NLRB abnbt force the employer to award backpay
to the illegal alien workerld. at 150. The Court set forthetinelevant provisions from the
IRCA, which

establish[es] an extensive employmeverification system, 8 1324a(a)(1),
designed to deny employment to aliensow(a) are not lawfully present in the
United States, or (b) are not lawfully hatized to work in the United States, 8
1324a(h)(3). . . . To enforae IRCA mandates that emplers verify the identity

and eligibility of all new hires by examing specified documents before the begin
work. If an alien applicant is unable to present the required documentation, the
unauthorized alien cannot be hired. § 1324a(a)(1).

Similarly, if an employer unknowinglhires an unauthorized alien, or if

the alien becomes unauthorized whilepbyged, the employer is compelled to

discharge the worker upon discovery tbke worker's undocumented status. 8

1324a(a)(2). Employers who violatdRCA are punished by civil fines, §

1324a(e)(4)(A), and may be subjectctaminal prosecution, 8§ 1324a(f)(1). IRCA
also makes it a crime for an unauilzed alien to sbvert the employer

verification system by tendering frdulent documents. 8 1324c(a). It thus
prohibits aliens from using or attemptitg use ‘any forged, counterfeit, altered,

or falsely made document’ or ‘any docum&awfully issued to or with respect to

a person other than the possessor’ foppses of obtaining employment in the

United States. 88 1324c(a)(1)—(3). Aliens who use or attempt to use such

documents are subject to fines and crimpralsecution. 18 U.S.C. § 1546(b). . . .

Id. at 147. (internal quotations omitted). The Gdound that “awarding lzkpay in a case like
this not only trivializes the imrgration laws, it also condones anateuarages future violations.”
Id. It therefore concluded th&llowing the Board to awardagkpay to illegal aliens would
unduly trench upon explicit statuyoprohibitions critical to fderal immigration policy, as
expressed in IRCA.d.

Courts in other jurisdictions have appliddffmanto cases involving ate-law claims for
lost wages. IVeliz v. Rental Serv. Corp. USA, In@lying onHoffman the court found that
allowing an award of lost wages based on wagesmdividual would havearned as an illegal
alien working in the United States would dtfwith the immigraton laws. 313 F. Supp. 2d

1317, 1336-37 (M.D. Fla. 2003). Tkelizcourt did not discuss ¢hdoctrine of preemption;

35



rather, it made the common sense determinat@initticould not condone an award of lost wages
when the individual was an undocumented alien wgrkn the United Statest the time of his
death. See idat 1332—37.See also Hernandez-Cortez v. Hernandi&z 01-1241, 2003 WL
22519678, at *7 (D. Kan. Nov. 4, 2003) (holding taatindividual pursuig a negligence claim
could not recover lost incomed®d on projected earnings in theildd States due to his status
as an illegal alien).

New York's Court of Appeals, in contrasipproached the issue by asking whether IRCA
preempted state tort and labor lav@e Balbuena v. IDR Realty LL&15 N.E.2d 1246 (N.Y.
2006). The court distinguishétbffmanon the grounds that the case before it did not involve
personal injury or a situation in which the niker had obtained employment through fraudulent
paperwork.See idat 1253-54. The court stated:

[Alny conflict with IRCA’s purposes that may arise from permitting an
alien’s lost wage claim to proceed to kgan be alleviated by permitting a jury to
consider immigration status as one faatorts determination of the damages, if
any, warranted under the Labor Law. Amdocumented alien plaintiff could, for
example, introduce proof that he had sujosatly received or was in the process
of obtaining the authorization documents required by IRCA and, consequently,
would likely be authorized to obtain futueenployment in the United States. . . .

In other words, a jury’s analysis of a future wage claim proffered by an

undocumented alien is similar to a claeserted by any other injured person in

that the determination must be based bofahe relevant facts and circumstances

presented in the case.
Id. at 1259. The Court of Appeals for the Secomdui reached the same result in a case with
similar facts as those presentedBalbuena. See Madeira v. Affordable Housing Foundation
469 F.3d 219, 240-49 (2d Cir. 2006).

As these cases show, even courts thatvathe issue to go to a jury agree that an

individual’s immigration sdtus is relevant to thiesue of lost wagesSee, e.g., idsuggesting

that a jury instruction regarding the “worker&movability” alleviates biudoes not eliminate the
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tension implicit in an “award that presumes toomed employment in viakion of IRCA”). Two
courts in the Southern District of Ohio havensted but have not reached the ultimate issue of
whether lost wages are recoverable in such c&es.Davila v. Grime$yo. 09—cv—-407, 2010
WL 1737121, at *3 (S.D. Ohio Apr. 29, 2010) (“Atminimum, it is clear that plaintiff's
immigration status is relevant kas claim for lost future wages.”Novovic v. Greyhound Lines,
Inc., No. 2:09-CV-00753, 2012 WL 252124, at(3.D. Ohio Jan. 26, 2012) (citifiRavila).

The facts of this case illuste why immigration status islevant to a claim for lost
wages. In Ohio, “[ijn order to be recoveréukt wages must be ebteshed with reasonable
certainty.” Brady v. Miller, 2d Dist. No. 18723, 2003 WL 22025969, 2003-Ohio-4582, | 8
(citing Lingo v. LeeperMontgomery App. No. 18856, 2002-Ohl@05). Plaintiff's theory of
this case is that Popoca should have haken into custody, booked for driving under the
influence, and held in custody until it was stifeéelease him. Had that occurred, Popoca’s
status as an illegal alielmald have been discovered, the IRCA would have required his
employer(s) to fire him, and he would have fattealrisk of being deported. His future income
from the jobs he held at the time of his deatiuld have been reduced to zero. It would not
make sense, therefore, to allow Plaintiff to skt wages based on paktgally-earned income
without reference to his immigration status.

The Court disagrees with the Deputies, boar, that IRCA preempts Ohio’s damages
statute such that Plaintiff is vad from relying on Popoca’s illegally-earned income to establish
his claim for damages. Although not clearly expéd in the briefing, #h Deputies argue that
implied conflict preemption applies in this cageonflict preemption “refers to circumstances
‘where compliance with both federal and statgutations is a physicainpossibility, or where

state law stands as an ob#tao the accomplishment and execution of the full purposes and
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objectives of Congress.” Wimbush v. Wyeft619 F.3d 632, 634 (6th Cir. 2010) (quotBigte
Farm Bank v. Reardqrb39 F.3d 336, 342 (6th Cir. 2008)). “i&]onflict preemption analysis
‘should be narrow and precise, to prevent the minon of the role Congress reserved to the
States while at the same time preserving the federal rold.’ (quotingDownhour v. Somani
85 F.3d 261, 266 (6th Cir. 1996)).

It is not impossible to comply with both IRG#ad Ohio’s damages statute in this case.
Under Ohio’s damages statute, the jury woulteiee all evidence relant to Popoca’s earning
capacity (including evidence about Popoca’s imntigrestatus as well as the wages he earned
while employed in the United States) and calcuatiamages award. The jury’s consideration
of that evidence, and/or the Deputies’ paytridrany such award, deenot make any party’s
compliance with the IRCA impossible. Stateffadiently: “a lost earnings award to an injured
worker does not require the worker or his empt@etually to commit or continue to commit an
IRCA violation. . . . At most, the award hypesizes the continued pioyment relationship
simply as a means of calculating damages to the injured workikadeira, 469 F.3d at 247.

The more difficult question is whether applgiOhio’s damages statute in this context
stands as an obstacle to the accomplishmehfwdl purposes and objectives of Congress.
Hoffmanis relevant to but not dispositive of this issue. As other courts have notéthfthman
court was comparing two federahgites such that federal preation of state law was not at
issue. See idat 244 (distinguishingloffman. MoreoverHoffmaninvolved an employer’'s
termination of an individual’'s employmentathwas illegal “only Bcause of the employer’s
motivation; otherwise, it wadfectively required by IRCA.”Id. In other words, it “unduly

trench[ed]” upon IRCA to require aamployer to compensate ardividual for action that IRCA
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would have required it to takédoffman 535 U.S. at 151. Here, aontrast (and obviously), no
statute authorizes—much less requires—any partause the death ahother person.

The Court therefore begins its analysis not widifmanbut by considering the purposes
and objectives of IRCA. The staé is “intended as a ‘comprelsive federal statutory scheme
for the regulation of immigteon and naturalization.” 'Madeira 469 F.3d at 230 (quotirige
Canas v. Bica424 U.S. 351, 353 (1976)). States are jitdd under the express terms of the
statute from “imposing civil ocriminal sanctions (other thahrough licensing and similar laws)
upon those who employ, or recruit or refer fdea for employment, unauthorized aliens.” 8
U.S.C. § 1324a(h)(2).

One of the objectives of the IRCA is taepent undocumented indduals from securing
employment. To that end, the IRCA makes itawful for any person “to prepare or provide an
application or document, with kndedge or in reckless disregardtbe fact thathe application
or document contains a false, fictitious, or fraudulent statement or material representdti@n.”
1324c(f). If Popoca forged paperwork as Breputies claim and used that paperwork to
fraudulently obtain employment in the United 8&the would have faced criminal prosecution.
Seel8 U.S.C. § 1546(a). Section 1546 sets fepiicific requirements for the prosecution and
the punishment that an individual coctéd of such fraud may receive.

The IRCA does not, on its face, require undocueemorkers to return wages that he or
she earned while employed through fraudulent médhs fraud is discovered. It therefore
cannot be said that a purpose of the statute psevent an undocumented individual from
keeping the fruits of his drer illegally-secured labor.

The goals underlying Ohio Revisedd® § 2125.02 are entirely unrelated to

immigration. This section serves to compensatievictims by allowing a jury to consider all
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evidence relevant to the injured individuakerking potential, among other factors. The
guestion is whether allowing a jury to considerundocumented alien’s past wages earned in
the United States and base an award of fudareages on expected itéul States earnings
frustrates the purposesdiobjectives of IRCA.

The Court finds that allowing a jury torsider this evidence does not frustrate the
purposes and objectives of IRCAs stated above, allowing a jury to compensate an
undocumented worker with the compensation heherlikely would have earned addresses a
hypothetical issue of compensatiogtween the worker and a thipadity tortfeasor. It does not
impact IRCA’s goal of preventing that workeoifn obtaining employmem the first place or
denying employment to that worker had he or sheareed able to work. The analysis might be
different if IRCA required an undocumented werko rescind all wages earned under the guise
of a false immigration status; howevBRCA contains no such provision.

Moreover, because a lost earnings awardlévamt only after an individual becomes a
tort victim, there are no perverse incentirea case like this one that would condone or
encourage future violations the immigration lawsCompare Madeira469 F.3d at 248
(discussing the fact that the injury in question was a “disabling personal injutl"Hoffman
535 U.S. at 150 (“[A]warding backpay in a cdike this not only trividizes the immigration
laws, it also condones and encourages futwiatons.”). And because a jury must be
instructed about the riglf termination and/or deportatidhat the undocumented worker faced, a
compensation award that takes all of these fadtio account cannot Isaid to trivialize the
immigration laws.

To reach the opposite conclusion woatdount to a finding that, even if an

undocumented worker likely would have earnede@gin the United States, the Court could
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punish that worker by seinding those earningske., removing those earnings from a
compensatory award to his or her estate. Tagrenany consequences to that course of action.
First, it would turn a state-latort claim into a mini-trial ovethe injured worker’s conduct and
state of mind in securing and presenting igmaiion paperwork to an employer. Second, it
would permit the Court to sanction an individuathout reference to the federal procedure for
prosecuting and sanctiong individuals who present false docemis. Doing so would create a
state-law penalty in an area in which Corsgrexpressly preempted states from sanctioning
employers or creating their own enforcement naeedms for the immigteon laws. And finally,
it would relieve a third-party tdgasor with no connecn to the immigration laws of his or her
responsibility to fully compensatke victim of the tort. Abser@xplicit direction from Congress
that it intended that result, the Cosees no basis for inferring such intent.

In short, the Court finds that IRCA doaot preempt Ohio Revised Code § 2125.02 as
applied to the issue of an undmeented worker’s lost wages. The Deputies do not offer any
additional arguments as to why the Court sh@uégtlude such an award. The Court accordingly

DENIES the Deputies’ motion for summajudgment on this issue.
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1. CONCLUSION

For the foregoing reasons, the CA@BRANT S Burke and the County’s motion for
summary judgment in its entiset (ECF No. 127.) The CouBRANTSIN PART and
DENIESIN PART the Deputies’ motion for summary judgnt. (ECF No. 125.) Specifically,
the Court grants the motion with respect tw@t Three (Intentional fhiction of Emotional
Distress) and denies the nmtiwith respect to Counts One (8 1983 claims pursuant to the
Fourteenth Amendment) and oviwrongful death), as well dse issue of compensatory
damages.

IT1SSO ORDERED.
/s Gregory L. Frost
GREGORY L. FROST
UNITED STATESDISTRICT JUDGE
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