UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
AIMEE DEREZIC, etal.
Plaintiffs,
V. Case No. 2:14v-51

JUDGE SMITH
Magistrate Judge King

OHIO DEPARTMENT OF EDUCATION, etal.,

Defendants.

OPINION AND ORDER

This matter is before the Court on Defendants Ohio Department of Education and
Richard A. Ross’s Motion to Dismiss (Doc. 16). Plaintiffs Birks, Coleman, Cuturigtobia,
Derezic, Flaisman, Geig&ugandzic, Grubach, Hargrove, Hill, Kilroy, Loscei, Mallory, Nosse,
Pelima, Pesek, Quirarte, Moguemore, Rossman, and Zagar (“Plaintiffd’afMemorandum in
Opposition (Doc. 19), to which Defendants have replied (Doc. 20). The issues before the Court
are fully briefed and ripe for review.

l. FACTUAL BACKGROUND

This case centers on the decision of the Ohio Department of Educat®i”() to
terminate Plaintiffs’ EdChoice Scholarships for the 2013-2014 school year, ankktjeel al
inability of Plaintiffs to meaningfullontesthis termination.

Plaintiffs are the parents of minor children enrolled at various private sandeuclid,
Ohio! (Doc. 15, Am. Complat { 1). For the 2012-2013 school year, Plaintiffs’ private school

tuition wasprovided as part of the Educational Choice Scholarship Ribgrém (Id. at T 2).

! For ease of reference purposes, the Court’s use of the appellatianiiffathroughout this Opinion and Order
will include the named parents andittaghildren, identified in the Complaint by their initials.



This program, established by Ohio Revised Code Section 3310.02, is administere@Dby£the
SeeOhio Rev. Code § 3310.02(A). The program essentially allows students who attend or are
assigned to anhd “EdChoice eligible” public schools to apply for a “voucher” or “scholarship”
which can be used to cover the student’s tuition at an alternate private school didbsing.
(SeegenerallyDoc. 15, Ex. S, EdChoice Scholarship Program Mantib§ ODE determines
which schools are “EdChoice eligible” by considering a host of factors such Hsewtie

school has a low performance index score or has been on Academic Emergency oicAcadem
Watch in recent yeardSee id at 4; Doc. 15, Ex. 1, Designat&dhools List). Prior to the 2012-
2013 school year, the ODE deemed four Euclid City School District elemenbaryls

“EdChoice eligible,” including the schools to which Plaintiffs believed they wssgned.%ee
Doc. 15, Ex. 1, Designated Schools List at 2).

After reviewing their applicationshé ODE awardedllaPlaintiffs EdChoice scholarships
for the 2012-2013 school yea&deDoc. 15, Ex. T, Letter Re: EdChoice Scholarships).
However,around this same tim&uclid was in the process of closing, opening, consolidating,
and reconfiguring boundaries for their six elementary schd&s0oc. 15, Ex. C, Enail Re:
Euclid IRN Request). In light of the confusion and miscommunication about which réwhe
elemantary schools were EdChoice eligible and which were not, the ODE conducted aakview
all scholarship awards for Euclid City School District studerfeelDoc. 15, Ex. E, BMail Re:
Eligibility Confusiort Doc. 15, Ex. K, Mallory Termination LetferAfter this review, Plaintiffs
all received letters notifying them that while their EdChoice scholarship aemamed valid
for the 2012-2013 school year, they would not be eligible for the program in 2013-g5dd.

e.g, Doc. 15, Ex. J, Derezic Termination Letter; Doc. 15, Ex. K, Mallory Terminatiter_e

Zn Plaintiffs’ Complaint, Plaintiffs sepate themselves into two groups based on different factual underpinnings
the ‘DerezicPlaintiffs” and the “Nosse Plaintiffs.” While these designations mayelgful in other contexts, the
Court finds it unnecessary to differentiate these two groupbdqourpose of this motion.
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Doc. 15, Ex. P, Nosse Termination Lettelr).these letters, the ODE explained that the
EdChoice schools Plaintiffs had been assigned to originally (forminggtsie of their initial
eligibility determination) had since been closed, and the new schools to which Plaintiffs were
assigned were not EdChoice eligiBléSee id). Plaintiffs requested the ODE to reconsider its
termination decisions pursuant to Ohio Administrative Code Section 3301-1544d, €.g.
Doc. 15, Exhibit QNosseRequest; Doc. 15, Ex. DerezicRequest). The ODE denied all of
Plaintiffs’ requests for reconsiderati by letter. $ee, e.g.Doc. 15, Ex. MDerezic DeniglDoc.
15, Ex. R, Nosse Deniage alsdoc. 15, Ex. TLetter Re: EdChoice Scholarships).

After receiving the ODE’s denial letters, Plaintiffs filed a Complaint against tHe &1
Dr. Richard A. Ross, ODE’s Superintendent of Public Instruction. (Doc. 1, Compl.intifdai
subsequently filed an Amended Complaint, which presently controls this action. (Doc. 15, Am
Compl.). In their Amended Complaint, Plaintiffs allege the ODE and Ross ddlete
constitutional due process rights by depriving them of their EdChoice scholansithpsut a
meaningful opportunity to challenge the denial, and without sufficient due procesgipnsi¢o
prevent errors.”Ifl. at 1 103. Specifically, Plaintiffs contend that the reconsadien
mechanism set forth in Ohio Administrative Code SecB8dl-11-14 is “constitutionally
inadequate” as it did not allow Plaintiffs to “be heard ateaningful time and in a meaningful
manner.” (Id. at 9 104) Plaintiffs also assert that the termination of their EdChoice scholarships
was in direct contravention of Ohio Revised Code Section 33H).(8I. at § 117). Based on
these causes of actidPlaintiffs ask the Court to (1) issue an injunction to enjoin the ODE and

Ross from violating Plaintiffs’ due process rights; (2) declare that tHe'©@rmination

% Plaintiffs dispute the manner in which Euclid City School District and thE @&ermined the eligibility of the
new schools, i.e. by improperly transferring Information Retribkahbers. However, Plaintiffs’ argument about
this convoluted process and the facts supporting it are not pertinentnotibe pending before the Court. The
Court therefore finds it unnecessary to address them in depth here.
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decisions were inconsistent with Ohio Revised Code Section 3310.02(E); and (3) award
Plairtiffs costs and expenses in bringing the action, as well as attorney’s fees.

The ODE and Ross filed a Motion to Dismiss (Doc. 16) pursuant to Rule 12(b)(1) of the
Federal Rules of Civil Procedure, asking the Court to dismiss Plainafig’ for lack of
jurisdiction. In their motion, the ODE and Ross assert that all of Plaintiffs’ clgaisist them
are barred by the Eleventh Antkment. Plaintiffshowever, contend they are able to sustain
their claims based on tli&x parte Youngexception to sovereign immunity.

. STANDARD OF REVIEW

Defendants move to dismiss Plaintiffs’ claims for lack of jurisdiction pursuareder&l
Rule of Procedure 12(b)(1pPismissal pursuant to Ruli2(b)(1)may be warranted if a party
brings a claim in federal court that does not satisfy statutory or const#ljtimisdictional
requirements Where, as here, the jurisdictional dispute is a “facial attack” on the pleadags,
the determination of jurisdiction does not entail the resolution of disputed facts, ther@surt
consider all allegations in the Complaint as tRigll Titanium Co. v. Westinghouse Elec. Corp.
78 F.3d 1125, 1134 (6th Cir. 1996). Ultimately, thoudhirfdffs shoulder the burden of
proving jurisdiction in order to survive the motioNichols v. Muskingum Collegd18 F.3d
674, 677 (6th Cir. 2003).

1. DISCUSSION

The ODE and Ross allege the Eleventh Amendment divests this Court of jurisdiction to

consider Plaintiffs’ claims. Plaintiffs disagree, citing the exception tereggn immunity set

forth in Ex parte Young209 U.S. 123 (1908).



A. The General Standard: Sovereign Immunity andEx parte Young

Generally, he Eleventh Amendment prohibits a citizen of a state from suing that state or
one of its agencies in federal cauBrnst v. Rising427 F.3d 351, 35@th Cir.2005). This
immunity alsoprotectsstate officials sued in their official capacitiesm federal claimgor
money damagedd. Accordingly, sovereign immunitgssentially acts as‘limitation of
federal judicial power, that is, on the constitutional grant of jurisdiction to teedkourts.”
Jordon v. Gilligan 500 F.2d 701, 706 (6th Cir. 1974). This Court has recognized three major
exceptions to this grant of immunity, however: (1) waiver by the state; (2) alomogasti
Congress; and (3) application of e parte Youngloctrine by the courtsCampbell v. Miller
835 F. Supp. 2d 458, 466 (S.D. Ohio 20@&mith, J); see also S & M Brands, Inc. v. Cooper
527 F.3d 500, 507 (6th Cir. 2008). Only the last exception, the applicability Bktparte
Youngdoctrine, is at issue here.

In Ex parte YoungtheUnited States Supren@ourt held that the Eleventh Amendment
did not bar a suit alleged against a state official, in his official capacitgrdepective
injunctive relief thereby carving out a narrow exception to sovereign immunity. 209 U.S. 123,
150-156 (1908). In order for this exception to applplaintiff’'s claim must “seek prospective
relief to end a continuing violation of federal lanDiaz v. Michigan Dep’t of Corr.703 F.3d
956, 964 (6th Cir. 2013). l@ims seeking retroactive, monetary relief are barred by the Eleventh
Amendment and not subject to thr parte Young@xception.ld.

While these general principlesderlying the exceptioare weltestablished, courts must
determine whether a claim falls within the bound&xwfarte Youngn a claimby-claim basis.
Whitfield v. Tennesseg639 F.3d 253, 257 (6th Cir. 2011daho v. Coeur d’Alene Tribe of

Idahao 521 U.S. 261, 280 (1997) (his caseby-case approach to tioungdoctrine has been



evident from the start.”). In so determining, the Court’s focus must be “onl¢gatadns only;

it does not include an analysis of the merits of the clateridricks v. KasichNo. 2:12ev-729,
2014 WL 2006800, at *15 (S.D. Ohio May 16, 2004) (Kemp, J.) (quatergzon Md., Inc. v.
Public Serv. Comm’n of Md535 U.S. 635 (2002) (internal quotations omitted). The Court will
address each of Plaintiffs’ causes of action in turn.

B. Plaintiffs’ Declaratory Judgment Action

In their Complaint, Plaintiffs ask the Court to issue a declaratory judgmadirifj that
Defendants’ decision to terminate each Plaintiff's satsblip is inconsistent witheRised @de
Section3310.03(E) and is therefore unlawful.” (Doc. 15, Am. Compl. at § 117). Section 3310.03
is a state statute outlining the eligibility requirements for students seeking to péetici®hio’s
Educational Choice Scholarship PilabBram Therefore, Plaintiffs’ prayer for relief esdally
asks this Court to declare that a state official has violated state law.

Courts have justified thex parte Youngxception as a necessary meaonsgermit the
federal courts to vindicate federal rights and hatéte officials responsible tthe supreme
authority of the United States.Pennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 105
(1984) (quoting=x parte Young209 U.S. 123 (1908)). Thus, when no federal interests are
implicated, “the entire basis for the doctrineYafung. .. disappears.ld. at 106 (holdinghe Ex
parte Youngxception did not apply to claims “against state officials on the basis of stéte la
Consequently, all state law claims involving a state official’'s-campliance with state law,
whether retrospectiver prospective, are barred by the Eleventh Amendméntst v. Rising
427 F.3d 351 (6th Cir. 200%)B] ecause the purposestot parte Younglo not apply to a
lawsuit designed to bring a State into compliance with state law, the States’ consitiitutio

immunity from suit prohibits all stataw claims filed against a State in federal court, whether



those claims are monetary or injunctive inumat). This principle applies to stataw claims
brought into federal court under pendent jurisdictiB®ennhurst465 U.S. at 121 (“[Ngither
pendent jurisdiction nor any other basis of jurisdiction may override the Eleverghdhnent’).

As stated above, Plaintiffs ask the Court to declare that Defendants’ deoisgsminate
Plaintiffs’ scholarship wereinconsistent with Ohio Revised Code Section 3310.02(E).
Plaintiffs’ basis for declaratory judgment here is an Ohio statute, notrited States
Constitution. Plaintiffs, in essence, ask the Court to instruct Ross how to confowtidns &
state law. This is precisely the type of sovereign invasion tleatflicts directly with the
principles of federalism that underlie the EletleAmendment. Pennhurst465 U.S., at 106.
The Court therefore finds thex parte Youngxception does not apply to Plaintiffs’ declaratory
judgment claim as set forth in Count Il of their Amended Complaint, and that the Eleventh
Amendment bars theout from considering this claim. Defendants’ Motion to Dismiss is-well
taken as to Count Il of Plaintiffs’ Amended Complaint.
C. Plaintiffs’ Due Process Claim

Unlike their declaratory judgment action, Plaintiffkie process claim concerns an
allegedviolation of federal lawnamely the Due Process Clasisé the Fifth and Fourteenth
Amendments. (Doc. 15, Am. Compk 11 100109). Plaintiffs assert that the ODE and Ross
deprived them of an invested property right (their EdChoice scholarships) withoubdasspr
(Id. at  103). Whether this Court has jurisdiction to consider Plaintiffs’ constitutiaeal
process clainunderEx parte Younglepends on whethére claim(1) is asserted against a state
official in his official capacity; (2) seslprospectiveinjunctive or declaratoryelief and (3)

concers a continuing violation of federal law. If Plaintiffs fail to meet any of these three



requirements, thEx parte Youngxception will not apply and the general rule—sovereign
immunity—will divestthe Gurt of jurisdiction to consider their due process claim.

1. State Official as Defendant

To meet the first requirement of th& parte Youngxception, Plaintiffsdue process
claimmust be directed against a state official in his official capadityheir Complaint,

Plaintiffs named both the ODE and Dr. Richard A. Ross, in his capaciipBss
Superintendent of Public Instruction, as defendants to the acteeDg@c. 1, Compl.; Doc. 14,
Am. Compl.). As to Ross, it is clear that Plaintiffs have met the first requirementex thexrte
Youngexception: Plaintiffs’ due process claisdirected at Ross, a state official, in his official
capacity Accordingly, Plaintiffs have gt the first requirement of tHex parte Youngxception
insofar as their claims concern Ross in his official capacity.

Paintiffs’ claim against the ODE @snot fare as well, however. The ODE is not a state
official, but rather an agency, or arm, oétBtate.SeeOhio Rev. Code § 3301.0840ss V.
Columbus Bd. of EdudNo. 2:00€V-855, 2001 WL 1681117, at *8 (S.D. Ohio Sept. 27, 2001)
(Sargus, J.). As thex parte Youngxception applies only to claims asserted against
government officials—and not against the State or its agencies—the Eleventh Amendment
divests this Court of jurisdiction to consider Plaintiffs’ claim insofar as it implichee©DE.
SeeMoss No. 2:00€V-855, 2001 WL 1681117, at *8 (dismissing plaintiffs’ § 1983 claims
against the ODErmsovereign immunity grounds). For this reason, Plaintiffs cannot sustain their
federal due process claim against the O@Bnsequentlyhte Court will proceed with itEx

parte Younganalysis only as it pertains to Ross.



2. Prospective Injunctive or Declaratory Relief

As stated above, the Eleventh Amendment divests this Court of jurisdiction to c@nsider
plaintiff's retrospective claims against government ol it does not, however, preclude a
plaintiff from sustaining claims for prospectiigunctive or declaratorgelief against those
officials. See generallfx parte Young209 U.S. at 159-60. Thus, to satisfy the second prong of
the Ex parte Youngxception, Plaintiffs’ due process claim must seek prospeanjivective or
declaratoryrelief. In determining whether Plaintiffs’ requested remedies are prospective and
equitable or retrospective and monetary, the Court must “examine [the] cldstargively
rather than by the form in which they appe&téndricks v. KasichNo. 2:12ev-729, 2014 WL
2006800, at *16 (S.D. Ohio May 16, 2004) (Kemp, Rgtroactive relief compensates the
plaintiff for a pas violation of his legal rights, usually resalj in some type of monetary award.
Doe v. Wigginton21 F.3d 733, 736 (6th Cir. 1994). On the other hand, prospective relief aims
to directly bring an end to a present violation of federal lawibiatingan official’s future
conduct Papasan v. Allaipd78 U.S. 265, 278 (198@rossborough Mfg. Co. v. Trimblg01
F.3d 482, 489 (6th Cir. 2002). The Sixth Circuit has cautionedgthdhat prospective relief
should not automatically be deemed “retrospects@ély because the ultimate judgment may
have some effect on the State treasiijigginton 21 F.3d at 237. When the requested remedy
so implicates the allocation of State funds, “[t]he dividing line . . . is whether the mottey
non-monetary injunction is the primary thrust of the sudrton v. Summey293 F.3d 944, 949
(6th Cir. 2002).

While the line between permissibly prospective and impermissibly retroaativeec
difficult to discern, the rationale behind the distinction is sound: When a plainkf see

retroactive (often magtary) relief, the State, not the nominal official, is the “real, substantial



party in interest” responsible for compensating plaintiff with monies paid frerBtéte treasury
or public funds.Wigginton 21 F.3d at 236-37. Conversely, when a plaintiéksemerely to
“compel a state officers’ compliance with federal law in the future,” the namiethsffare the
real party in interest, and the effect on the State treasury is merely andtillary.

In conjunction with their federal due process clainajRiffs seekdamages in the form
of an injunction, declaratory judgment, reinstatement, court costs, and attoresy’'s'fee Court
will considereach in turn.

a. Injunction

Plaintiffs allege Ross “continues to deprive Plaintiffs of the valuable gxopéerest of
their vouchers without a meaningful opportunity to challenge the denial, without esofffittie
process protections to prevent errors.” (Doc. 15, Am. Compl. at § 103). Consequently, laintiff
seek an injunction enjoining Ross from continuing to violate these rights in the future.
Otherwise stated, Plaintiffs ask the Court to issue an order precluding &ogsdimanently
terminating their scholarships without first providing theéuae process

In his Motion to Dismiss, Ross urges the Court to look past Plaintiffs’ semamdics a
evaluate the substantive, practical implications of Plaintiffs’ claims. SpélgifiBss argues
that Plaintiffs in essence “claim they have been financially damaged bys@bfions and seek
to be paid for tatdamage.” (Doc. 20, Defs.’ Reply at 2). However, Ross does not elaborate on
his basis for this assertion. Plaintiffs expressly represent that they deekailg-ofpocket
tuition expenses for past school years or any “monetary damages to comfiermdts the
Defendants’ failure to provide a more robust procedural safeguard.” (Doc. 19, &tsd.NDpp.
at 6). Rather, Plaintiffs seek a hearing or some other meaningful avenuebhyawthallenge

the termination of their EdChoice scholarships.
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The Court finds Plaintiffs’ request for injunctive relief is both prospectiaeeguitable.
The proposed injunction seeks to compel Ross to comply with federal law in the futdrg, i.e
providing constitutionally adequate procedural safeguards before permateprilying
Plaintiffs of their interest in their EdChoice scholarships. Further, thisdyemeuld have only
an ancillary effect on the State treasury, e.g., the cost of conductingrayhd&or these reasons,
the Court finds Plaintiffs’ request for an injunction satisfies the second prahget parte
Youngexception.
b. Declaratory Judgment
In their Complaint and Memorandum in Opposition, Plaintiffs phrase their requests for
declaratory judgmernh the context of their due process claimviio different ways Plaintiffs
ask the Court to:
1. Declare that Defendants have violated, and are violating, and will continue to violate,
Plaintiffs’ procedural due process rights by continuing to depiiatiffs of a
valuable property interest without sufficient procedural due process protections. (D

15, Am. Compl. at 21).

2. Issue a declaratory judgment finding that Ohio Admin. Code Section 3301-11-14 is
unconstitutional as applied to them. (Doc. 19, Pls.” Me@Qpp. at 6).

The Court will address each request separately.

Plaintiffs’ first request for declaratory judgment asks the Court to declare that Ross has
violated, and continues to violate, Plaintiffs’ constitutional rights by permandgutiving them
of their EdChoice scholarships without due process. This Court addressed an analogstis reque
for declaratory judgment iGies v. Flack495 F. Supp. 2d 854 (2007) (Rice, J.).Gles
plaintiff, a professor, sought a declaration that the defendants, universitglsfficolated his
constitutional rights by failing to provide him with a nagiearing hearing upon his removal as

Dean. Id. at 863. This Court found that while someptintiff's requests for declaratory relief
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fell outside of théex parte Youngxception, not all didld. at 863-64. In particular, the Court
found plaintiff's request for a declaration that the defendants violated his rigfasitg to
provide him with a rearing qualified as prospectieguitable relief.ld. The Court noted that
this declaratory judgment request was, in effect, part and parcel of plairgdgtiest for
injunctive relief (which asked the Court to direct defendants to provideifflaith a name
clearing hearing)ld. at 864. Thus, the Court concluded that this particular request for
declaratory relief was not an impermissible “end run” around sovereignty immandty
proceeded to consider plaintiff's claims on the melts.

As in Gies the Court finds Plaintiffsfirst requestor reliefis notan impermissible “end
run” around sovereign immunity, buather an essential “componeaftthe resolution of
[Plaintiffs’] request for injunctive relief.ld. The main thrust of th prayerfor declaratory
judgment is nomnonetaryinjunctiverelief: Plaintiffs seek to compel a state official (Ross) to
comply with federal law (the Due Process Clauskthe Fifth and Fourteenth Amendments of
the United States Constitution), whichihe essence &x parte Young prospedte relief
requirement. Moreover, like Plaintiffs’ request for injunctive relief, tarme&dy would have
only a minor, ancillary effect on the State treasury, e.g., the cost of congladiearing.

Plaintiffs’ second requedgbr declaratory judgmerasks the Court to find the Ohio
Administrative Code’s current “request for reconsideration” procedure, dydeoss in
affirming Plaintiffs’ scholarship termination, unconstitutional. “An action seeking to enjoin
enforcement of an allegedly unconstitutional statute through a suit adatestfficials charged

with its enforcement is not barred by the Eleventh AmendiménitNeilus Truck & Mfg., Inc. v.

* It is true thathere may be additional costs to the State dependitigearesult othe hearing. Howeveany such
expense would relate the substantive stataw based merits of the decistenwvhich, for reasons stated above, is of
no concern to the CouriThe Court’s focus here is whethtbe monetary cost associatedtwiemedying the alleged
violation of Plaintiffs’due process rightsi.e. the provision of a meaningful opportunity to be heasnificantly
implicates the State treasury, irrespective of the hearing’s ultimatenoaitco
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Ohio ex rel. Montgomer226 F.3d 429, 437 (6th Cir. 2000). Further, mirroring the reasons
stated above, the focus of Plaintiffs’ request for declaratory judgmenisha@spective and
non-compensatoryith only an ancillary effect on the State treasury.

For these reasons, the Court finds Pldsitiequestdor declaratory reliefin the context
of theirfederal due process clajmsatisfy the second prong of tB& parte Youngxception.

C. Reinstatement

Nowhere in Plaintiffs’ Amended Complaint do they directly request reinstaiicof
their EdChoice satlarships in relation to their due process claim. In their Memorandum in
Opposition, howeverPlaintiffsask the Court to reinstate their EdChoice scholarstapsast
until they can be provided with a constitutionally adequate procedure to guarstagangful
deprivation.® Ross contends that this reinstatementestis essentially compensatory
monetary relief cloaked in the guise of equity.

As a general rule, the Sixth Circuit has consistently held that reinstatemer# “elee
prospective in nature and appropriate subjectEgparte Youn@ctions.”See, e.g Carten v.
Kent State Universify282 F.3d 391, 396 (6th Cir. 200BDiaz v. Michigan Dep't of Corr.703
F.3d 956, 964 (6th Cir. 2013)urker v. Ohio Dep't of Rehab. & Cord57 F.3d 453, 459 (6th
Cir. 1998)° Moreover, Plaintiffs have expressly represented to the Court that they do not seek

(1) “monetary damages to compensate them for the Defendants’ failure to provde @hbust

® Plaintiffs do not provide any citation to their Complaint or Amended Comtpdaithe basis for this relief. Ross
does not raise this issue in his Motion to Dismiss. In the interest of demggs and judicial economy, the Court
will address Plaintiffs’ informal request for reinstatemim regards toheir federal due process claim
notwithstanding the absence of a formal prayer for relief.

® The Court acknowledges that a majority of these cases concern reinstaretnermployment contexta

situation very different from the one ndwefore the Court. While some level of reinstatement is often necessary t
give teeth to a due process judgment, in light of the particular facsi€tances, and property interests allegedly
involved in this case, the Court is unsure as to what degirestatement here would be warranted. However, this is
of little import at this stage of the proceedings, as “the inquiry intohehesuit lies undeEx parte Youngloes not
include an analysis of the merits of the claim,” but rather focuses on thataltes alone Verizon Maryland, Inc. v.
Pub. Serv. Comm'n of Marylan®i35 U.S. 635, 646 (2002).
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procedural safeguard”; or (ZJamages for the otaf-pocket expenses incurred to keep their
children enrolled in the private schools where they began their education on voucharsI9D
Pls.” Memo. Opp. at 6)Rossdid not directly challenge Plaintiffs’ assertions in his Reply; rather,
heprovided only broad, unsupported, conclusory statements, which the Court finds unavailing.
(See, e.gDoc. 20, Defs.” Replat 2 (‘{Plaintiffs] claim they have been financiallyrdaged by
ODE's actions and seek to be paid for that damagé&Hhgrefore, bsed orPlaintiffs’
unequivocal representations as well ascthge law cited above, the Court finds that Plaintiffs’
reinstatement request qualifies as prospective equitableaetidalls within the boundaries of
theEx parte Youngxception.

d. Attorney’s Fees and Costs

Plaintiffs also seek attorney’s fees and court costs in bringing ttimna In his Motion
to Dismiss, Ross didat directly reference or contesiis sgecific prayer for relief but in the
interest of completeness, the Court will address the propri€laoftiffs’ requesfor court costs
and attorney’s fees under tB& parte Youngxception here.

This Court, the Sixth Circuit, and the United States Supreme Court have all held that
requests for attorney’s fees and court costs do not defeat an otherwiseappjpation of the
Ex parte YoungxceptionSeeCampbell v. Miller 835 F. Supp. 2d 458, 466 (S.D. Ohio 2011)
(Smith, J) (rejecting the notion that a request for attorney’s fees andreostsrs th&x parte
Youngexception inapplicab)eUttilla v. Tennessee Highway Dep208 F.3d 216 (6th Cir.
2000)(“[1] tis well settled that an award of attorrefees ancillary tprospective relief is not
barred by Eleventh Amendment immuniyyMissouri v. Jenkins by Agyei91 U.S. 274, 284
(1989)(“[T] he Eleventh Amendment has no application to an award of atterfe®g, ancillary

to a grant of prospective relief, against a Statelhe Court finds no reason to depart from this
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well-settled principle hereAccordingly, the Court finds Plaintiffs’ requests for attorney’s fees
and court costs, ancillary to their requests for prospective injunctive and tegiaedief, falls
under the ambit dEx parte Young

In sum, based on the law and analysis set forth abiow€ourt finds Plaintiffs’ federal
due process claim seeks prospective equitable relief, thereby satisfysegtmel prong of the
Ex parte Youngxception.

3. Continuing Violation of Federal Law

To meet the third and final requirement of Eheparte Youngequirement, Plaintiffs’
due process claimmust concern an ongoing violation of federal I[dNaintiffs assert Ross has
continually denied them a meaningful opportunity to be heard in regards to the deprivation of
their EdChoice scholarship property righteyargue that this constant failure to providem
with constitutionally adequate procedural safeguards constitutes a continuatgwiolf federal
law. Ross contends that Plaintiffs’ discontent is based not on a continuous violationaf feder
law, but on the static, ortene decision of the ODE terminate Plaintiffs’ scholarship

The Court finds Plaintiffs’ due procesause of actiosatisfies the third prong of thex
parte Youngexception.If the Court were addressing Plaintiffs’ state law declaratory judgment
action, which essentially asked the Court to address and overturibiie €date lawbased
termination decision on its merits, Ross’s arguments would be well-taken. HoRianetiffs’
due process claimoes notenter orthe ODE’s onetime decisionbut rather the ODE’s
perpetual denial of any meaningful opportunity taldnge that decision.Simply put,
Plaintiffs’ due process claim challenges the process, not the substanoéff$édiege that over
the past two yeathie ODE has continually deprived them of a property interestane.,

EdChoice scholarship, without due process and in violation of thestittional rights. This

15



claim falls squarely within the third prong of te& parte Youngxception: it alleges an ongoing
(from 2012-present) violation of federal law.

For the foregoing reasons, the CourtfirPlaintiffs have met all three requirements of
theEx parte Youngxception to sovereign immunity in regards to their federal due process
claim. Therefore, the Court has jurisdiction to consider Plaintiffs’ due proaase of action as
set forth in Count | of the Amended Complaint.

IV. CONCLUSION

The CourtGRANTS the Ohio Department of Education’s Motion to Dismiss. All of
Plaintiffs’ claims against the Ohio Department of Education are barred lopthéne of
sovereign immunity and are hereby dismissed with prejudice.

The CourtGRANTS in part and DENIES in part Dr. Richard A. Ross’s Motion to
Dismiss.Plaintiffs’ state lawbased declaratory judgment action (Count Il of the Amended
Complaint) is barred by the doctrine of sovereign immunity and is hereby deshuig
prejudice. Plaintiffs’ due process claim (Count | of the Amended Complaint), hoviee
within theEx parte Youn@xception to sovereign immunity. Accordingly Richard A. Ross’s
Motion to Dismiss for lack of jurisdiction isot well-taken as to Countand Plaintiffs are
permitted to proceedith their federal due process claim against Richard A. Ross in his official
capacity.

The Clerkshall remove Document 16 from the Court’'s pending motions list.

IT IS SO ORDERED.
/s/ George C. Smith

GEORGE C. SMITH, JUDGE
UNITED STATES DISTRICT COURT
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