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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CAROL A.WILSON, ADMINISTRATOR,
etal.,

Case No. 2:14-CV-00156

Plaintiffs,
JUDGE ALGENON L. MARBLEY
V.

Magistrate Judge Deavers

BRIDGE OVERLAY SYSTEMS, INC,,

Defendant.

OPINION & ORDER

INTRODUCTION

Administrator and Trustees of the Ohiogdgting Engineers Healt Welfare Plan, the
Ohio Operating Engineers Pension Fund, thea@perating Engineers Apprenticeship Fund,
and the Ohio Operating Engineers Safety & Etlana=und (collectively “Plaintiffs”), move this
Court for Summary Judgment, pursuant to FRedCiv. P. 56(a), against Bridge Overlay
Systems, Inc. (“Defendant”) for allegedly delugt fringe benefit contributions, as well as
interest, liquidated damages, atteys’ fees and costs resulting from Defendant’s failure to pay
such benefits contributions. (Doc. 32). Plaintiffs assert th&ridnt is obligated to pay the
delinquent contributions undercallective bargaining agreemnigito which they allege
Defendant is a party. Defendant filed a Crib&stion for Summary Judgent under Fed. R. Civ.
P. 56(a), in which it raises several defensabledPlaintiffs’ collection action. (Doc. 23). For the

reasons stated herein, Plaintiffs’ motiolGRANTED, and Defendant’s motion BENIED.
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. BACKGROUND
A. Factual Background

Plaintiffs are the Administrator and Trustedshe Ohio Operating Engineers Health &
Welfare Plan, the Ohio Operating Engineeesision Fund, the Ohio Operating Engineers
Apprenticeship Fund, and the Ohio Operating Bagrs Safety & Education Fund (“the Funds”).
The Funds are jointly-administered multi-emplofrerge benefit programs established for the
benefit of employees of conttars who are signatories tacallective bargaining agreement
(“CBA”) between the International Union of Operating Engineers, Local Nos. 18, 18A and 18B
(“the Union”) and the Labor Relations Divisionthie Ohio Contractors Association. The CBA
is titled the “Heavy Highwy Equipment Agreement.”

Bridge Overlay Systems is a bridge resurfigatontractor. Larry Besais the owner of
Bridge Overlay Systems. In 2006, a business agfethie Union approached Berasi to sign some
agreements with them. On April 18, 2006, Besgned an agreement titled, “Ohio Residential
Light Commercial Agreement with Internationdhion of Operating Engineers, Local 18 and its
Branches, AFL-CIO,” (“Light Commercial Agement”). The first paragraph of the Light
Commercial Agreement states that it:

[s]hall be known as the @hResidential Light Commeial Agreement, effective

May 15, 2004 and shall be terminated without automatic renewal on May 15,

2007. As a condition precedent to execution of this Agreement, the Company

[Bridge Overlay] must execute anothégreement with the Union covering

highway heavy construction work which has been reduced to writing and is

known as the Ohio Highway Heavy Agreem between the Union and the Labor

Relations Division of the Ohio Contiors Association, or any “short form”

adaptation of the aforeded Agreement, hereinafter called the “Master

Agreement.”

The remaining portions of tHaght Commercial Agreement thls: the work scope, which

includes private residential hong projects and public housimgojects; the wage rates,



reporting pay, and overtime pay rules for such residential projects; and rules for employing
apprentices on such projects. Akt VI, 8 1 of the Light Commeial Agreement declares that
“[t]he only terms intended are as written imstAgreement. All terms and conditions of the
‘Master Agreement’ shall remain in full forcedaaffect except as modified by the Agreement.”

On the same day, Berasi signed a sepataet of paper entitled, “Acceptance of
Agreement.” It was unattached to any other papers. It read, in its totality:

In consideration of the benefits toe derived and other good and valuable
consideration, the undersigned contractosuccessors, altligh not a member of
the Labor Relations Division of the Ohio Contractors Association, does hereby
join in, adopt, accept and become a ypaot the collective bargaining agreement
heretofore made by the Labor RelatioBsvision of the Ohio Contractors
Association with the International Uniai Operating Engineers, Local 18 and its
Branches (AFL-CIO) including all of therovisions thereinand those pertaining

to contributions to TrusFunds providing for Hetl & Welfare, Pension,
Apprenticeship Training, or any otherrfige benefits and agrees to be bound by
any Trust Agreements hereafter enterdd ivetween these parties and agrees to
make contributions as required and auttesithese parties to name the Trustees
to administer said fundsnd ratifies and accepts sutftustees and the terms and
conditions of the Trusts alsmade by the undersigned.

Berasi also signed a series of letters that daych the Union called “Letters of Assignment.”
The Union faxed the letters to Berasi, and irded him to copy the contents of the proposed
letters onto Bridge Overlaytterhead, sign them, and send them back to the Union. Berasi
thought that the letters defined what piecesmqfipment were covered by the 2006 Acceptance
of Agreement, and believed that these Istteere incorporated o the Acceptance of
Agreement. The standard letter read as follows:

We have reviewed our equipment needs as they relate to Decisions of Record and

Trade Agreements. As a result of that esyi we find that equipment, such as our

Rubber Tire Hoe, properly falls within the jurisdiction of the Operating
Engineers.

We, therefore, assign the operatiomaintenance, repair, assembly and
disassembly of these machines, usad our projects as geired in work



undertaken by our company, to the Intéior@al Union of Operating Engineers,
Local 18.

This assignment stands whether the work required is full time or intermittent. It is
understood that the Operating EnginBetbber Tire Hoe operator may have to
assist in other areas in ordeffilbin his/herday productively.

Thank you,

Larry C. Berasi.

In addition to signing a letter assigning the Rubkiez Hoe, Berasi signed identical letters for
the following pieces of equipment: Any Excavat®kjd Steer Loaders, Bobcats, Industrial/Rt.
Forklift, Loadall. After Berasi faxed the letgeback to the Union, the Union sent him a booklet
containing the Heavy Highway Equipment Agment. A review of the Heavy Equipment
Agreement booklet shows that the final page @ioistthe “Acceptance of Agreement” contract
which Berasi signed on April 18, 2006. Berasi stkg¢hat when he signed it, however, it was
unattached to the booklet.

Article V of the Heavy Highway EquipmeAgreement deals with Fringe Benefit
Programs. Article V, 8§ 34 states: “The fringenb8t provisions containekerein shall apply to
all Employer members of the Labor Relations Bimn of the Ohio Contractors Association . . .
all Employers who become signatory, or bound by this Agreement.” Article V, 8§ 35 states:
“Fringe benefit contributions shall be paidlfa following rates for all hours paid to each
employee by the Employer under this Agreement” then, it lays out the relevant rates.
Finally, Article XI, Term of Agreement, § 90 stst “This Agreement shall be effective as of
May 1, 2004 and shall continue in force ancketff through April 30, 2007 and thereafter, from
year to year, until terminated at the option of@itparty after sixty (60Jays notice in writing to

the other party.”



After Berasi signed the series of documentd letters on April 18, 2006, he did not sign
any more agreements with the Union until 2012. In July 2012, a Union business agent
approached him again who wanted Bridge Oyetdeexecute an agreement with the Union. On
July 17, 2012, Berasi signed an Acceptance akAment, unattached to any other papers, which
was identical to the one he sighi@ 2006. He also signed a seriésLetters of Assignment,”
which were identical to thosegned in 2006. The letters, oragain, defined which pieces of
equipment were under the jurisdiction of the Uniag before, after faxing the letters back to the
Union, the Union sent Berasb@oklet containing the “Heavy Blihway Equipment Agreement.”

On February 13, 2014, Plaintiffs filed angplaint alleging that Defendant failed to
submit to an audit. Thereafter, the partieered into a Stipulation and Order under which
Defendant consented to an audit of its pdyestords. The audit covered the period April 1,
2006 through April 1, 2014. It indicatedathrDefendant owes $190,800.45 in unpaid fringe
benefit contributions, inclusive of $74,822.58 in lalarges. All but a minimal amount of the
unpaid fringe benefit contributions stdrom one employee, Richard Miller.

Since 1994, Miller has worked for Defendaetforming services as a driver, paving
supervisor, Bidwell Paver operator, and heagyipment operator. Before 2007, Miller operated
heavy equipment on a limited basis; the lasetwas in 2006. Miller has operated the Bidwell
Paver during the last eight years of his caraed has not operatedy other construction
equipment on job sites covered by the Opegaingineers Union. The Bidwell Paver was not
included in the letters detailing the equipmeotered by the agreemengr is the Bidwell
Paver mentioned within the 2006 or 2012 agresiswith the Union. In 2006, when Miller
operated machinery other than the Bidwell Pabefendant made payments within the scope of

the agreement with the Union to the Union’si§len Fund, and the Health & Welfare Plan for



the benefit of Miller. Miller has been a dues-paying member of the Union since 1985. In the past
29 years, less than $2,000 in contributionthUnion’s Pension Fund, and the Health &
Welfare Plan have begraid for his benefit.

Berasi avers that from 1994 to present, @spntatives of the Union have visited Bridge
Overlay and observed Miller operating the BidhvRaver, but they never made a claim for
payments to the Funds for Miller until the commencement of this action. From 1994 to the
present, Berasi asserts that he has paicMiltevailing wages, whichave included amounts
equivalent to the payment of benefits to the Funds. If the Union had sought such benefits, Berasi
insists that he would have addsed the issue then, and not ghalprevailing wages to Miller.
Instead, he would have escrowed theney until the controversy was resolved.

B. Procedural Background

On February 13, 2014, Plaintiffs filed angplaint pursuant to the Labor Management
Relations Act, 29 U.S.C. § 185(a), and EmploReéirement Income Security Act (‘ERISA”),

29 U.S.C. 88 1132(a)(3) and 1145, seeking a coddrahat Defendant bmit to an audit to
determine any delinquent fringe-benefit conttibos to the Funds, and enjoining Defendant
from any further violations of the Ohio Bidential and Light Commercial Agreement and
Acceptance of Agreements. On May 28, 2014, Hfarfled an Amended Complaint seeking
collection of delinquent fringe-bernt€ontributions identified inhe audit of Defendant’s payroll
records, as well as interest, for the period\pfil 1, 2006 to April 1, 2014. Defendant answered
the Amended Complaint on June 10, 2014 anedaseveral defenses. On January 7, 2015, both
parties filed cross-motions for summary judgmén February 6, 2015, Plaintiffs filed an
amended motion for summary judgment. Both motiwange been fully briefed and are ripe for

review.



. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56 provides, in relevant part, that summary judgment is
appropriate “if the pleadings, plesitions, answers to interrogaes, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a maiféaw.” A fact is deerad material only if it
“might affect the outcome of the lawis under the governing substantive lawiley v. United
States20 F.3d 222, 224 (6th Cir. 1994) (citiAgderson v. Liberty Lobby, Inely7 U.S. 242,
247-48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

The necessary inquiry for this Court isiether ‘the evidence presents a sufficient
disagreement to require submission to a jurwloether it is so one-sided that one party must
prevail as a matter of law.’Patton v. Bearder F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the
light most favorable to the nonmoving partjnited States S.E.C. v. Sierra Brokerage Servs.,
Inc., 712 F.3d 321, 327 (6th Cir. 2013). The cowigwing a summary judgment motion need
not search the record in an etfto establish the &k of genuinely disputed material facts.
Guarino v. Brookfield Township Truste@80 F.2d 399, 404 (6th Cir.1992). Rather, the burden
is on the nonmoving party to present affirmagvedence to defeat a properly supported motion,
Street v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6th Cir.1989), and to designate specific
facts that are in disputénderson477 U.S. at 2505uaring, 980 F.2d at 404-05.

To survive the motion, the nonmoving pamtust present “significant probative
evidence” to show that “there is [more thanin@ometaphysical doubt as to the material facts.”
Moore v. Philip Morris Cos., Inc8 F.3d 335, 339-40 (6th Cir. 1993). The mere existence of a

scintilla of evidence in support of the opposing yanposition will be insufficient to survive the



motion; there must be evidence on which the goyld reasonably find for the opposing party.
See Anderso77 U.S. at 251Copeland v. Machuli§7 F.3d 476, 479 (6th Cir. 1995ke also
Mitchell v. Toledo HospitaR64 F.2d 577, 582 (6th Cir. 1992inding that the suggestion of a
mere possibility of a factual dispute is inscikéint to defeat a matn for summary judgment)
(citing Gregg v. Allen-Bradley Co801 F.2d 859, 863 (6th Cir. 1986)).

V. ANALYSIS

Plaintiffs assert that éhundisputed facts show tHaefendant was bound by the CBAs,
but failed to make the requisitentributions to the Funds puest to them. Accordingly, they
assert that they are entitled to summary juelgnas a matter of law in the uncontested amounts
established by the audRlaintiffs explain thain addition to Defendant'sontractual obligation,
Defendant has a statutory obligea pursuant to 29 U.S.C. § 1145585 of ERISA) to make the
fringe benefit contributions. Thus, Plaiifgicontend that once Defendant signed the
“Acceptance of Agreement” binding him to thdleotive bargaining agreement, he assumed not
only a contractual obligation to make paymentthtoFunds in accordaneeth the terms of the
CBA, but also a duty under federal law to comywith the terms and cmlitions of the plans,
trust and collective bargaining agreement.

Defendant responds that he is not liablesioy unpaid contributions to the Funds for the
following reasons: (1) the CBA is unenforceabminst the Defendant because the “Acceptance
of Agreement” lacks definite terms binding Defentim the CBA,; (2) even if the CBA is legally
enforceable against Defendant, Defendant hasntractual obligation to pay any contributions
to the Funds after May 15, 20QFe date the Light CommeatiAgreement automatically
terminated, and before July 17, 2012, the tlseDefendant signed a new “Acceptance of

Agreement;” (3) Defendant has no contractudigattion to pay contributions to the Funds



allegedly due for Richard Miller while he wamployed for services outside the scope of the
CBA, specifically while he was operating the Bidiweaver; (4) Plaintiffs should be equitably
estopped from recovering any cobtitions from Defendant; (5) Plaintiffs should be barred from
recovery under the dtrine of laches.

The Court will analyze each of Defendant’s argumsatgtim but first will address
applicable law pertaining toollection actions brought by plarustees to collect delinquent
fringe benefit contributions from employers wéie parties to collective bargaining agreements.

A. Applicable Law

If a collective-bargaining agreement createsspen or welfare beng$ plans, those plans
are subject to rules established in ERISA& G Polymers USA, LLC v. Tackeit35 S. Ct. 926,
933, 190 L. Ed. 2d 809 (2015). ERISA requiresiparto enter intovritten agreements
governing the creation and management of mulipleger fringe benefit funds, such as those
included in collectivdbargaining agreement®rrand v. Scassa Asphalt, In&No. 14-3954, 2015
WL 4430447, at *4 (6th Cir. July 21, 201%®)perating Engineers Local 324 Health Care Plan v.
G & W Construction Company83 F.3d 1045, 1050-51 (6th Cir. 2015). The Sixth Circuit in
Orrand v. Scassa Asphalt, Imecently delineated the requirents of and purposes behind the
ERISA writing requirement:

It is one of “ERISA's cordunctional requirementsthat each “employee benefit

plan shall be estaBhed and maintainegursuant to a written instrument.

Curtiss—Wright Corp. v. Schoonejongdési4 U.S. 73, 83, 115 S.Ct. 1223, 131

L.Ed.2d 94 (1995) (quoting 29 U.S.C. § 114)21)). Every employee benefit plan

must “specify the basis on which paymeats made to and from the plan,” 29

U.S.C. § 1102(b)(4), and “[ie plan administrator is obliged to act ‘in accordance

with the documents and imgments governing the plansofar as such documents

and instruments are consistent with’ ” ERISA provisidtsnnedy v. Plan Adm'r

for DuPont Sav. & Inv. Plarb55 U.S. 285, 300, 129 S.Ct. 865, 172 L.Ed.2d 662
(2009) (quoting 29 U.S.C. § 1104(a)(1)(D)).



This “reliance on the face of written plan documents” serves the purpose of
“enabling beneficiaries to learn theights and obligations at any timeCurtiss—
Wright Corp., 514 U.S. at 83. It also lends tanty and predictability to
employee benefit plans, serving the interests of both employers and their
employeesSprague v. Gen. Motors Cord.33 F.3d 388, 402 (6th Cir.199&)n(
bang.

For benefit plans established through collective bargaining, the writing

requirement is further reinforced Hyection 302 of the LMRA, 29 U.S.C. §

186(a), which bars an employer from aumiting to benefit trusts designated by

employee representatives unless the payments are “made in accordance with a

written agreement with the employeBthnke, Inc.8383 F.2d at 459 (citing 29

U.S.C. § 186(c)(5)(B)). The genergrohibition on contributing funds to

employee representativesvithout written agreements seeks to prevent

misappropriation and dissipation of mesithat are owed to the employees.
Orrand, 2015 WL 4430447, at *4.

In a collection action brought by plan tress to collect delinque fringe benefit
contributions from employers who are a pdaya collective bargaining agreement, 8515 of
ERISA comes into play. It: “protects andestmlines the process for collecting delinquent
contributions to ERISA plans from emplagey limiting ‘unrelated’ and ‘extraneous’
defenses.Orrand, 2015 WL 4430447, at *4 (citinijaiser Steel Corp. v. Mulling55 U.S. 72,
88 &n. 12, 102 S.Ct. 851, 70 L.Ed.2d 833 (1982)). Section 515 reads:

Every employer who is obligated to ma&entributions to a multiemployer plan

under the terms of the plan or under the terms of a ativddy bargained

agreement shall, to the extent not incalesiswith law, makesuch contributions

in accordance with the terms and conditiohsuch plan or such agreement.

29 U.S.C. § 1145. Congress adopted 8§ 515 to ‘ifyrmgelinquency collection” brought by plan
trustees because such collection actions Weig converted into legthy, costly and complex
litigation concerning claims and defensgselatedto the employer's promise and the plans’

entitlement to the contributions . . .Otrand, 2015 WL 4430447, at *5 (quotiraiser Steel

Corp, 455 U.S. at 87).
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Pursuant to 8 515, the Sixth Circuit ltasisistently found that employers’ written
promises to pay contributions to a multiemployer plan “are enforceable if they are not
inconsistent with law.1d. (quotingCent. States, Se. & Sw. Areas Pension Fund v. Gerber Truck
Serv., Inc.870 F.2d 1148, 1153 (7th Cir.1989) (en barithjs rule flows from the practical
consideration that “[m]ulti-empler p]lans rely on documentsdetermine the income they can
expect to receive, which governs their determinatiolevels of benefits . . . . Once they promise
a level of benefits to employees, they must pagnaf/the contributions #y expected to receive
do not materialize . . . . Costs of tracking dawneging employers andigjating also come out
of money available to pay benefitsd. (quotingGerber Truck Serv., Inc870 F.2d at 1153).

Thus, motivated by the pradiicconsideration that consiidy miring plan trustees—who
are third-party beneficiaries to collectiargaining agreements—in time-consuming and
expensive collection litigation wodithreaten their solvency, a®ll as Section 515, this Circuit
has found “ ‘that ERISA funds aexcorded a special status ard entitled to enforce’ the
written contracts, without regatd the understandings or commiamy contract defenses of the
original parties, similar to a holde due course in commercial laws' & W Const. Cq.783
F.3d at 1053 (citingNw. Ohio Adm'rs, Inc. v. Walcher & Fox, In270 F.3d 1018, 1025 (6th
Cir.2001);Bakery & Confectionery Union & Indus.tlhHealth Benefits & Pension Funds v.
New Bakery Co. of Ohid,33 F.3d 955, 959 (6th Cir.1998)). Acdimgly, employers’ defenses
to collection actions based on union conduct ducontract formation are extremely limitefee
Cent. States, Se. & Sw. Areas Pension Fund v. Behnke888d-,.2d 454, 459, 460 (6th
Cir.1989). Thus far, this Circuit has only pernttthe following defenses to a collection action:
illegality of the contributions, #contract requirinthe contribution was void at its inception,

the union was decertified, and a linditeontract termination defen<g.& W Const. Cq.783

11



F.3d at 1056. Thus, while the defense of frautheéexecution precludeise employee benefit
fund from collecting, as ftenders an agreement vad initio, “fraud in the inducement makes
the transaction merely voidable ,dacannot cut off the fund’s claimOrrand, 2015 WL
4430447, at *5 (quotations and citations omittéthless the employer raises the defense of
fraud in the execution, “then the words, condaction, and inaction of the union are simply not
relevant to a 8 515 collectiontamn that is based on the lité@nd unambiguous terms of an
existing ERISA plan document or collective bargaining agreemiehtlii sum, “[tlhe Funds are
entitled to rely on the written terms of an ¢xig ERISA plan document or collective bargaining
agreement . . . irrespective of any breacbroission by the union . . . because the funds often
are not in a position to know what is goioig between the employer and the union, and the
union may have interests that differ fromawe inimical to the funds' interest§&’& W Const.

Co, 783 F.3d at 1053 (6th Cir. 201%juptations and citations omitted).

In interpreting ERISA plans, “federal courigpdy ‘general rules’ of contract law as part
of the federal common lawQrrand, 2014 WL 4272722, at *4 (citingunter v. Caliber Sys.,
Inc.,220 F.3d 702, 712 (6th Cir.200®erez v. Aetna Life Ins. Cd.50 F.3d 550, 556 (6th
Cir.1998)). “Ordinary contragtrinciples govern the interpgion of collective bargaining
agreements that establish ERISA to the extent those principles are not inconsistent with federal
labor policy. . . ‘Where the words of an [ERI$®an] in writing are clear and unambiguous, its
meaning is to be ascertained in accoogawith its plainly expressed intent.G' & W Const.

Co, 783 F.3d at 1051 (citing and quotikb& G Polymers USA, LLCL35 S.Ct. at 933 (quoting
11 R. Lord, Williston on Contracts § 30:6, p. 108 (4th ed.2012) (internal quotation marks
omitted))). “In the absence of controlling feddead/ principles . . . we may look for guidance to

general common law principles, including the substantive law of the state in which the contract
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arose. These borrowed principles in this contefxtourse, are ‘absortieas federal law’ and
become the federal common law of labor dispute®irand, 2014 WL 4272722, at *3-4

(quotingInt'l Union v. Yard—Man716 F.2d 1476, 1487 (6th Cir.1983)).

B. Enforceability of the CBA against Defendant

Defendant argues that when read in coration, the Light Commercial Agreement and
the Acceptance of Agreement, both of which Berasi signed on April 18, 2006, do not contain
sufficiently definite terms tbind Defendant to the CBA, acliyatitled the “Ohio Highway
Heavy Agreement.SeeEpiscopal Ret. Homes, Inc. v. Ohio Dep't of Indus. Relat@h©hio
St. 3d 366, 369, 575 N.E.2d 134, 137 (1991) (“In ordeletdare the existee of a contract,
both parties to the contract must consent ttertsis; there must be a meeting of the minds of
both parties; and the contract must bnike and certain.”)citations omitted).

The opening paragraph oftlh.ight Commercial Agreemestates that as a condition
precedent to entering into it, Bridge Overlaysvadbligated “to execute another Agreement with
the Union covering highway heaepnstruction work which has been reduced to writing and is
known as the Ohio Highway Heavy Agreembatween the Union and the Labor Relations
Division of the Ohio Contractors Associationany ‘short form’ adapteon of the aforestated
Agreement, hereinafter called the ‘Master Ageent.’ ” Berasi also signed on April 18, 2006 a
brief contract titled, “Acceptamcof Agreement.” The Acceptea of Agreement was unattached
to any other papers, anelad in its totality:

In consideration of the benefits tme derived and other good and valuable

consideration, the undersigned contractosuccessors, altligh not a member of

the Labor Relations Division of the Ohio Contractors Association, does hereby

join in, adopt, accept and become a ypaotthe collective bargaining agreement

heretofore made by the Labor Relatiobsvision of the Ohio Contractors

Association with the International Uniai Operating Engineers, Local 18 and its

Branches (AFL-CIO) including all of therovisions thereinand those pertaining
to contributions to TrusFunds providing for Hetl & Welfare, Pension,

13



Apprenticeship Training, or any otherrfige benefits and agrees to be bound by

any Trust Agreements hereafter enterdd ivetween these parties and agrees to

make contributions as required and auttesithese parties to name the Trustees

to administer said fundsnd ratifies and accepts suttustees and the terms and

conditions of the Trusts alsmade by the undersigned.

Defendant asserts that ituaclear from these two agreements, when read together, that
he was binding himself to the Ohio Highwagd¥y Agreement, which is called the “Master
Agreement” in the Light Commercial Agreement, but is called the “collective bargaining
agreement” in the Acceptance of Agreementebd] the Acceptance of Agreement refers neither
to a Master Agreement nor to a Ohio Highway Heavy Agreement. Instead, it states that the
undersigned contractor becomegaaty to “the collective bargaing agreement heretofore made
by the Labor Relations Division of the Ohi@@ractors Association with the International
Union of Operating Engineers, Local 18 andBtanches (AFL-CIO).” Defendant contends,
therefore, that although the Acceptance of Agreersiates that by signing it he becomes a party
to the collective bargaining agreement “hefete,” it is unclear to which agreement
“heretofore” refers. In sum, Bendant asserts that this Cocannot determine within the four
corners of the Acceptance Agreement to whictA@Befers, and/or any of the CBA’s terms,
including those governing the contributions whigitdge Overlay allegegllagreed to make by
signing the Acceptance of Agreement. Defendaaitd it would be improper for this Court to
construe the Acceptance Agreement to refer specific contract, as such an action would
require this Court to engage in rewrgithe contract, which is not permissitfee Trustees of
B.A.C. Local 32 Ins. Fund v. Fantin Enterprises, 1463 F.3d 965, 969 (6th Cir. 1998)
(determining that since the termination clairsthe CBA was unambiguous, the court “would

effectively rewrite the terms dlfiese contracts” were it tanfil that a subsequent agreement

terminated the CBA, an action it was not permitted to take).
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A review of the Light Commercial Agreemt, the Acceptance of Agreement and the
Ohio Highway Heavy Agreement (the CBA) makeglent that the Acceptance of Agreement is
simply the final, signatory page of the booldentaining the complete Ohio Highway Heavy
Agreement. Thus, the term “heretofore” i tAcceptance Agreement refers to the over 80
preceding pages containing the terms and conditbti®e Ohio Highway Heavy Agreement. It
follows that the Ohio Highway Heavy Agreemeésnthe official title of the CBA between the
Labor Relations Division of the Ohio Contraxg Association and thaternational Union of
Operating Engineers, Local 18 and its Brand#d¢d_-CIO). Berasi asserts that the signatory
page was not attached to the CBdAoklet when Berasi signed and that Berasi only received
the booklet containing the complete terms emdditions of the CBA after he signed the
agreements and the letters. The question béfseCourt, then, isvhether the alleged
ambiguities in referring to the Ohio Highway&lvy Agreement in the Acceptance of Agreement
and Light Commercial Agreement render the terthe Acceptance of Agreement binding the
Defendant to the CBA so indefinite tithe CBA is unenforcedd against it.

Although Defendant frames this issue as a quest contract intemetation, it is better
framed as a fraud in the execution claim. Tisisecause the dispute dam distilled to the
guestion of whether the Uniantonduct in failing to atth a copy of the CBA to the
Acceptance of Agreement, which would haveided any ambiguities, caused the Defendant to
believe, with excusable ignorance, that he hat signed onto the larger CBA, including its
terms obligating him to make contributions to benefits fuBée. Orrand2014 WL 4272722, at
*6 (S.D. Ohio Aug. 29, 2014) (Sargus,afjd, No. 14-3954, 2015 WL 4430447 (6th Cir. July
21, 2015). After all, had the Union attached a copy of the CBA to the Acceptance of Agreement,

Defendant would be unable &aogue that the term of tihecceptance of Agreement binding
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Defendant to the CBA waambiguous. As explainesliprg only fraud in the execution is a valid
defense in a collection action, wdilraud in the inducement is ndd. at *5.

This case is analogous@rand v. Scassa Asphalt, IndVhere the defendant claimed
that since the union did not proe a copy of the full CBA when the defendant signed a short-
form of the CBA, it did not understand itselfie bound to make fringe-benefits payments
pursuant to the terms of the CBA. Thusfélant argued, the terms of the CBA were
unenforceable against it. 2014 VR72722, at *6. Based on these facts, the defendant raised the
defense of fraud in the execution:

‘Fraud in the execution causes a party to believe that the agreement it signs has

essential terms different from those thatually appear in the contradElectric

Workers Local 58 Pension Trust Fund v. Gary’s Elec. Serv. Z23.,F.3d 646,

656 (6" Cir.2000) (citingHetchkop,116 F.3d at 32). In th Sixth Circuit, to

demonstrate the excusable ignorance necessary to maintain a fraud-in-the-

execution theory, the theorizing partgdrs the burden to demonstrate that it
fulfilled its ‘basic responsibility ... taeview a document before signing it.’

Gary'’s Electric Serv. Co227 F.3d at 657 (citingletchkop,116 F.3d at 34).

Id. at *5.

TheOrrand court noted that the short-form agresrnstated that the company agreed to
“adopt and accept all the terms, wage rate$ conditions of the 2007-2010 Ohio Highway
Heavy Agreement ... The Company further agteesake contributions to the Health and
Welfare Fund, Pension Fund, Apprenticeship Fand Safety Training and Education Trust
Fund as outlined in said Ohio Highway Agreemeld. at *6. Further, theourt found that the
defendant had signed two other agreements, bo#tich referred to the defendant’s obligation
to make payments to the fringe-benefit fundsPursuant to both findings, the court held that

even if the defendant never received a copyhefCBA, it “was not relieved of its ‘basic

responsibility . . . to review document before signing it.1d. (citing Gary's Electric Serv. Cp.
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227 F.3d at 657 (citingletchkop v. Woodlawn at Grassmere, 114.6 F.3d 28, 34 (2d Cir.
1997)). TheOrrand court reasoned thatd the defendant

reviewed the three contradhat it signed it could ndiave failed to understand

that it was agreeing to joihe union, Local 18, to pagto various funds, and to

be bound by the larger agreement that imesrporated and referenced in every

document that it signed.

It will not do for a man to enterto a contract, and, when called upon to

respond to its obligations, &ay that he did not reaidwhen he signed it, or

did not know what it contained. If thigere permitted, contracts would not

be worth the paper on which they argtten. But such is not the law. A

contractor must stand by the wordshaf contract; and, if he will not read

what he signs, he alonerissponsible for his omission.
Id. at *6-7 (citingMcAdams v. McAdam80 Ohio St. 232, 88 N.E. 542, 544 (Ohio 1909)
(quotingUpton v. Tribilcock91 U.S. 45, 50, 23 L.Ed. 203(1875))). Thus, the court held that the
defendant could not establish add in the execution defenskl. at *7. Though it may have
been possible to prove fraud in the inducemsuinth was not a valid defense to an ERISA
collection action pursuant to allawtive bargaining agreemeihd.

Like in Orrand, the Defendant in this case contehdglid not receive and thus did not
review the full CBA upon signing thehort-form agreement. Accordingly, the Defendant claims,
like in Orrand, that it cannot be bound blye terms of the CBA obligating it to make fringe-
benefits contributions because it was not sudfity clear from the Acceptance of Agreement to
which collective bargaining agreement it was bindieglf, and thus whickates or terms of the
CBA to which it was binding itself.

This Court adopts the rationale@rrand and finds that, contrary to Defendant’s
protestations, the Union’s failute provide the Defedant with a copy of the CBA prior to

Defendant signing the Acceptance of Agreemens daé relieve the Defendant of its “ ‘basic

responsibility ... to review document before signing it.’Orrand, 2014 WL 4272722, at *6.
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Although the short-form agreement@irand referred to the CBA as the Ohio Highway Heavy
Agreement, and the Acceptance of Agreemetitigscase only uses the term “collective
bargaining agreement,” the short-form agrees@énboth cases statambiguously that the
Defendant agreed to become a party tadB@, and agreed to accept terms “pertaining to
contributions to Trust Funds providing for Hiba& Welfare, PensionApprenticeship Training,

or any other fringe benefits and agrees tdbdend by any Trust Agreements hereafter entered
into between these parties and agrees to rakeibutions as required and authorizes these
parties to name the Trustees to administerfseids and ratifies and accepts such Trustees and
the terms and conditions of the Trusts as if made by the undersigned.” Further, the Light
Commercial Agreement refersttte Company’s obligation to malayments to fringe benefits
programs in Article Il, Wage Rates, § 1, winstates that the May 15, 2004 wage increase
outlined in the Agreement “will be diverted to fringe benefits.” In addition, § 6 states, “[f]ringe
benefits, contributions and deductsofrom the wages shall, in all cases, be the same as those

contained in the ‘Master Agreement.” ” Thus, a®mand, Defendant cannot now claim
excusable ignorance that it was binding itseki farger agreement mandating that it make
fringe-benefits contributions. Deafdant’s failure to request a copy of the agreement to which it
was binding itself, to read carefully the two agreeis, or to seek clarifation or specification,
cannot now defeat the Plan’s right to enfaitue terms of the CBA to which Defendant is a
signatory.SeeGerber Truck Serv870 F.2d at 1153 (“The Fundsantitled to rely on the
written terms of an existing ERISA plan dooemt or collective bargaining agreement.”).
Defendant argues th@rrand is not analogous because the short-form agreement in that

case referred to the CBA as the Ohio Heavy Highway Agreement, and thus there was no

guestion to which agreement the defendafrrand was bound. The only issue in that case,
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therefore, was that the defendant never recaveapy of the long-form agreement. A more than
cursory read of both the Light Commerdiareement and the Acceptance of Agreement,
however, shows that they both refer to an egrent between the same two parties, which put
Defendant on sufficient notice that they both nefd to the same agreement. The title of the
Light Commercial Agreement is: “International idn of Operating Engineers, Local 18 and its
Branches, AFL-CIO Ohio Residential Light Coraroial Agreement.” Then, the first paragraph
refers to the Ohio Heavy Highway AgreementMaster Agreement between the Union—which,
according to the title of the agreement, can only be interpreted to lmggthreational Union of
Operating Engineers, Local 18dits Branches, AFL-ClIO—andHe Labor Relations Division

of the Ohio Contractors Associatidrsimilarly, the Acceptance digreement refers to the CBA
as an agreement between the “Labor Relatiwision of the Ohio ©ntractors Association

with the International Union dDperating Engineers, Local 18dits Branches (AFL-CIO).” In
short, Defendant cannot succeed in a claimdracusable ignorance necessary to maintain a
fraud-in-the-execution theoryBecause it cannot “demonstrétat it fulfilled its ‘basic
responsibility ... to review document before signing it.’Orrand, 2014 WL 4272722, at *5
(citing Gary's Electric Serv. Co227 F.3d at 657 (citingletchkop,116 F.3d at 34)).

Further, the record shows that Defendadtelientually receive a copy of the CBA, and it
made contributions to the Fund puant to the CBA for some, but rait, of his employees’ paid
work hours. Although such extrinsawidence is not vital to thiSourt’s determination, from an
equitable perspective, it shows that Defendstterstood that it was bod by the terms of the

CBA, mandating that it make fringe-benefitantributions on behalf of its employees.

19



C. Termination Date of the CBA

Defendant insists that even if this Cofimds that the 2004-2007 CBA is enforceable
against it, summary judgmentgsll appropriate for any sunalegedly due from May 15, 2007,
the date the Light Commercial Agreement teaed, through July 17, 2012, the date Defendant
signed the new Acceptance of Agreement. The Liggrnmercial Agreement states that it “shall
be terminated without automatic renewalMay 15, 2007.” In contrast, the Acceptance of
Agreement fails to provide any term of termioatiwithin its four corners, and the CBA states it
“shall be effective as of May 1, 2004 and slealhtinue in force and effect through April 30,
2007 and thereafter from year to yeatil terminated at the option efther party after sixty (60)
days notice in writing to the other party.” Thidefendant contends that a conflict exists
between the termination dates in the Light Carcial Agreement and the CBA. To resolve this
conflict, the Defendant urges thourt to rely on Article VII, 8 1 of the Light Commercial
Agreement which provides: “The only terms intethdee as written in this Agreement. All terms
and conditions of the ‘Master Agreement’ shall rema full force and effect except as modified
by this Agreement.” Defendant claims that pursuarirticle VII, § 1, the termination provision
of the Light Commercial Cordct supersedes and modifies #vergreen clause in the CBA,
rendering the termination date tasboth contracts May 15, 2007.

This Court finds no conflict. Whether &RISA plan's language &raightforward or
ambiguous is a question of lawewis v. Cent. States, Se. & Sw. Areas Pension, NmdL:09-
CV-569, 2010 WL 3603206, at *14 (S.D. Ohio June 24, 26409rt and recommendation
adopted sub nom. Lewis v. Cent. &dfe. & Sw. Areas Pension Fuhid. 1:09CV569, 2010
WL 3605204 (S.D. Ohio Sept. 10, 20H¥)'d, 484 F. App'x 7 (6th Cir. 2012) (citing re Unisys

Corp. Long-term Disability Plan ERISA Litj®7 F.3d 710, 715 (3d Ci©®26)). A general rule
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of contract interpretation is théte court must adhere to the pldnguage of the contract as it
would be construed by an ordinary persduoh. (citing Morgan v. SKF USA, Inc385 F.3d 989,
992 (6th Cir.2004)).

First, although as a condition precedentwenforceability of the Light Commercial
Agreement the Defendant was required gmshe CBA, the CBA maains a standalone
agreement and both agreements include separdteraque terms. As the Plaintiffs clarified at
oral argument, while the Ohio Highway HeavyrAgment covers highways projects, the Light
Commercial Agreement is a “concessionargeagient by the Union wherein the Union carves
out specific types of work.” The work tendsitezlude smaller projects, where contractors cannot
make as much money, so the Union concdaasthe contractors can pay Union members a
lower wage rate than is otherwise pamtier the Master Agreement. Thus, although the
termination date in each contract is differengytlare not in conflictas both agreements stand
alone, and exist for different purposes.

In order for the terminatiodate of the Light Commercial Agreement to have modified
the evergreen clause of the CBA, therefore léimguage in the Light Commercial Agreement
must have been unambiguous. No languagdkeeriight Commercial Agreement, however,
indicates that its termination date modified andimgling as to the termination date in the Master
Agreement. Compare the termination clause in the Light Commercial Agreement to the language
in its Article VII, 8 2: “This Agreement is n@ubject to the ‘MosFavored Nations Clause’
contained in the ‘Master Agreement’ and thar(any agrees that neither it nor any of its
representatives, will attempt ilmvoke the ‘Most Favored natioi@ause’ on any projects outside
the scope of this agreement.” Such languageothstrates that the drafters of the Light

Commercial Agreement knew how to modify wahfficient specificity the application of the
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Master Agreement’s terms and conditions anltight Commercial Agreement’s terms and
conditions. No such language exists expresglgifying the termination date of the Master
Agreement.

Trustees of B.A.C. Local 32 Ifsaund v. Fantin Enterprises, Incl63 F.3d 965 (6th Cir.
1998) is instructive. Ifrantin, the Sixth Circuit addressége question of whether a 1992
version of a CBA, to which the employer was aatignatory, terminatduis obligations under
the 1991 version of the CBA, to which it wasignatory. The Sixth Circuit found that:

the termination clause in the 1991 agreement provides clear, unambiguous terms

upon which the contract may be cancelidough written notie by either party

of their intent to terminate it. A careful examination of this agreement reveals no

language suggesting that the simple eristeof a later contract, in which one

party was not even involved, could act as the written termination of the 1991

contract. Further, nothing in the 1992 aait suggests that it was meant to serve

as written termination of the 1991 agreement.

Id. at 969. Though the facts Bantin and this case are somewhat different, the general
proposition inFantinis applicable here. In this case, likeFHantin, the CBA is clear and
unambiguous that it may only be cated through written notice bytleer party. Further, like in
Fantinregarding the 1992 agreement, nothing anltight Commercial Agreement suggests that
it modified the termination clause of the CBA signpecause it contains a termination date that
differs from the CBA’s. Thus, this Court find®fendant’s termination argument unavailing.

In the alternative, Defendant makes two arguments. First, Defendant asserts that in light
of the conflicting termination des, this Court should constrtiee ambiguity in the termination
dates against the Plaintiffs, as Dedant did not drafeither document.ewis v. Cent. States, Se.
& Sw. Areas Pension Funtllo. 1:09-CV-569, 2010 WL 3603206, at *14 (S.D. Ohio June 24,

2010)report and recommendation adopted sub nomid®. Cent. States Se. & Sw. Areas

Pension FundNo. 1:09CV569, 2010 WL 36052@8.D. Ohio Sept. 10, 201@Jf'd, 484F.
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App'x7 (6th Cir. 2012) (“Under the rule obntra proferentenrwhere contract terms are
ambiguous, courts construe ambiguitgminst the drafter, or in tht®ntext, the trustees.”). This
argument is not well taken. This Cirthas held consistently that thentra proferentennule of
construction argument cannot be raised againstgaannistrators, who are not the drafters of
the CBAs which they enforce, and whose niptetations of CBA language are afforded
deferential review.ld.

Second, the Defendant urges the Court to censigtrinsic evidence of the intent of the
parties, including the Union’s anilde Plaintiffs’ silence and othéactions and omissions from
at least 2007 until the commencement of thisoact his argument similarly is not well taken.
The Sixth Circuit has “consistently stated teatrinsic evidence should only be admitted after a
provision has been found to be ambiguodste v. Gen. Motors LLG38 F. App'x 599, 603
(6th Cir. 2013) (finding that sce the retiree had not establidhbkat the provision at issue was
ambiguous, extrinsic evidene&as not needed) (citingollett v. Rinker Materials Corp477
F.3d 376, 380 (6th Cir. 2007)). This Court detiexed above that it weaunambiguous that the
Light Commercial Agreement did not moditye CBA’s evergreen clause. Accordingly,
extrinsic evidence is not neededlat stage irhe litigation.

D. Obligation to Make Contributionsto the Funds on Behalf of Richard Miller

Defendant maintains that it is not obligategay fringe benefit contributions for paid
work-hours that Richard Miller performed usitig Bidwell Paver because that work is not
covered by Article II, Provisions driLimitations, § 4 of the CBA, which reads, in pertinent part:

The Employer will employ Operatingngineers for the erection, operation,

assembly and disassembly, and maiatee and repair of the following

construction equipment, regardlessf motive power: Air Compressors,

Backfillers, Batch Plants, Boilers, Caltays, Connection Machines, Derricks,

Concrete Mixing Plants, Shovels, Hopelkeystone Graders, Paving Mixers,
Piledriving Machines, Tractors, Ole Towau and other types of Scoops, End
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Loaders and all like equipment within the jurisdiction assigned to the Union by
the American Federation of Labor.

Further, Defendant contends that underlibigers of Assignment wth Berasi signed, the

Union and Defendant agreed which pieces of equipment the operation of which would fall within
the scope of the 2006 and 2012 Acceptance oé&ments. Defendant asserts that the Bidwell
Paver is not a piece of equipment the operaifomhich falls withinthe letters, which he
contends became a part of the Acceptance oéémgent, and thus the it is no obligated to make
benefits contributions for the hours it paid Milfer the operation of the Bidwell Paver. As
evidence of its understanding that it was obkdab make benefit payments only for the
equipment specified in Article,IProvisions and Limitations, 8§ 4 of the CBA and in the Letters
of Assignment, Defendant explaitigt in 2006 it made fringe-betisfcontributions to Plaintiffs
for the paid-hours that Richard Miller workedajt only when Miller opeated machinery other
than the Bidwell Paver.

Plaintiffs respond that under Article Wringe Benefit Programs, § 35 of the CBA—
language which has remained in the CBA for desaahd which this Circuit has repeatedly and
consistently interpreted—Defendastbound to pay contributionsrfall hours paid to any of its
employees, regardless of whether some hourkedanvolve non-covered work. § 35 states:

[fringe benefit contributions shall be paad the following rates for all hours paid

to each employee by the Employer under this Agreement which shall in no way

be considered or used in the determination of overtime pay. Hours paid shall

include holidays and repiimg hours which are paid.
This Court’s recent holding iBunn Enterprises, Inc. v. Oh@perating Engineers Fringe Ben.
Programs affirmed by the Sixth Circuit, is disposiéwof the issue before the Court. 606 F.

App'x 798 (6th Cir. 2015Bunn Enterprisetvolved the interpretation of the same CBA at

issue here: the Ohio Heavy Highway Agreetwdrthe InternationdJnion of Operating
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Engineers Local 18. In that case, the plaintifgued, like the Defendahere, that the CBA'’s
language required the court tadr a distinction between wodovered by the agreement and
work that falls outside its ambit with regatdsthe employer’s obligaon to make benefits
contributions for the hours its employees workddat *3 (6th Cir. Apr. 1, 2015). Specifically,
they contended that the employer was onlygalted to pay employees when employees
performed the type of work expressly outlined in Article | of the CBA, which defined what
constituted “work” under the CBA and stated thvatrk was defined witin the “jurisdiction”
covered by the CBA, onlyd. Thus,Bunn Enterprisepresented more extreme circumstances in
which the work performed by the defendant'spsgees did not fall within the jurisdiction
assigned to the union and/or withire definition of work in the CBA. Nonetheless, the Sixth
Circuit affirmed the decision of this Couhiplding “that the CBAunambiguously requires
employer signatories to contrileuthe appropriate befits contributions fo all hours worked by
their employees, regardless of whether ¢hlosurs are ‘coveredinder the contractld. at *5.
So too here, Defendant is an employer sigwyaimthe CBA, and thus he is required to
contribute the appropriate bdite contributions for alhours worked by his employees,
including the hours Miller opated the Bidwell Paver.

Further, a plain reading of the CBA aldwows that neither itor the Letters of
Assignment limited Defendant’s obligation toydfange benefits only for those hours his
employees operated equipment listed in Articl® 4. Article 1l § 4 ofthe CBA mandates that
Defendant hire Union members to operate aetiges of equipment. Unrelated to that
requirement, § 35 demands that any employer-sign#o the CBA must pay fringe benefit
contributions for all paid-hours worked by anyitsfemployees. The fact that § 4 requires the

employer only to hire union members for the rgpien of certain equipment does not have any
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implications for what work, in total, is conexl or not covered by the CBA. Further, by their
language, the Letters of Assigant are nothing more than aoknowledgment that Defendant
possesses equipment which, unddrcle 11, § 4, the Defendant saequired to hire Operating
Engineers exclusively for their operation. Agairgtsietters do not indi¢a that Defendant is
obligated to pay fringe benefits only fibrose employees who operate equipment which
Defendant must assign to Union meard) Regardless, the holdingBaonn Enterprisess
unequivocal that an employer signatory “ispensible for payment for all hours worked,
without distinction.”ld. at *1.

Defendant urges this Court to follow, instelfiichigan Laborers' Health Care Fund v.
Grimaldi Concrete, Inc30 F.3d 692, 697 (6th Cir.1994), as wellTagstees of Painters Union
Deposit Fund v. Ybarra Const. C413 F. App'x 664, 668-69 (6th Cir. 2004), which applied the
rationale inGrimaldi. The plaintiffs inBunn Enterprisesimilarly attempted to rely o@rimaldi
for the identical purpose that Defendant el it in this case. The Sixth CircuitBunn
Enterprisessummarized the plaintiffs’ argument relatedaomaldi at follows:

The employerGrimaldi, failed to make payments to the ERISA fund for hours

worked by some of its employeelsl. at 693-94. The ERISA fund manager

attempted to auditGrimaldi's payroll records, but found them so vague and
incomplete that it was impossible determine which hours had been performed
pursuant to the agreememdl. at 694. The fund manager therefore demanded
contributions for all hours the employees had worked, and the parties proceeded
to suit. Id. We held that, because GrimalMias required to maintain accurate
records under ERISA, the company's feeldo do so meari{tlhe burden thus
shifted to Grimaldi to prove what wo was covered and what work was not
covered” under the agreemeld. at 696. Accordingly, Plaintiffs claim, we have
recognized a distinction between “coveretid “not-covered” work as essential

to determining what contributions musé made under a collective bargaining

agreement, and therefore must contitaueecognize that distinction here.

2015 WL 1447119, at *4. The SIxCircuit distinguishe@rimaldi, finding that the issue before

the court in that case was “whether Grimaldi b#dctively forfeited an undisputed right to pay
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solely for ‘covered’ work by failing to keep adet@aecords,” and thuslie distinction between
‘covered’ and ‘not-covered’ work was not befone court—or even contested by the parties—in
Grimaldi,” which was, of course, the central issu®imn Enterprisesas it is hereld. The
Sixth Circuit found, additionallythat despite the holding @rimaldi, for the past twenty-two
years, “the District Court for thSouthern District of Ohio Baunanimously held that employer
signatories of the Ohio Heavy Highway Agresmhare required to papntributions for all
hours worked, regardless of whethez titours are ‘covered’ under the CBAd: (citing Bunn
Enters. Inc. v. Ohio Operating Eng'rs Fringe Benefit Programs (Buni@ F)Supp.3d 752, 756—
58 (S.D.Ohio 2014) (discussimipe v. R.D. Jones, Excavating, I8,/ F.Supp. 759, 764—65
(S.D.Ohio 1992)Orrand v. Maint. Unlimited, IncNo. 2:96-CV-00766, Doc. 17 at 4-5
(S.D.Ohio Feb. 24, 1998prrand v. ShopeNo. C2-00-1161, 2001 WL 1763437, at *3
(S.D.Ohio Jan. 30, 2001@rrand v. Keim Concrete Pumping, Inblo. 2:08-CV-1046, 2010
WL 3447647, at *16 (S.D.Ohio Aug. 30, 2010))).

In sum, Defendant’s reliance @rimaldi is unavailing; this Court, affirmed by the Sixth
Circuit, laid this exact issue to restBann Enterprisesand sees no reastmrevisit it in the

casesub judice

E. Equitable Estoppel
Defendant asserts that Plaintiffs shooddequitably estopped from pursuing the
delinquent contributions. In paBRISA cases, the Sixth Cirttnas found that all of the

following common-law elements must be met in ortdesustain an equitée estoppel defense:

1) conduct or language amounting to @resentation of material fact; 2)
awareness of the true facts by the partpeastopped; 3) antention on the part

of the party to be estopped that the espntation be acted on, or conduct toward
the party asserting the estoppel such thatldtter has a right to believe that the
former's conduct is so intended; 4) unawareness of the true facts by the party
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asserting the estoppel; and 5) detrimeatad justifiable reliance by the party
asserting estoppel dhe representation.

Trustees of Michigan Laborersealth Care Fund v. Gibbon209 F.3d 587, 591 (6th Cir.
2000).See alsd@eamster's Local 348 Health and Welfare Fund v. Kohn Beverag&43oF.2d
315, 319 (6th Cir.1984) (“Estoppelgeires a representation, to atyavithout knowledge of the
facts and without the means to ascertain them, upon which theapaeiting the estoppel
justifiably relies in good figh to his detriment.”).

Defendant argues that the following facts sgtike first element of the test for equitable
estoppel: (1) the Letters of Agsiment that the Union sentBerasi to sign, which the
Defendant alleges limited the equipment covered by the CBA, constitute a misrepresentation of a
material fact; and (2) the faile of the Funds and the Unidmm 2006 until the filing of this
lawsuit, to request that Bridg@verlay make any payments to the Funds with respect to Richard
Miller for his operation of the Bidell Paver. Defendant contends that these facts also satisfy the
second and third elements of the test, as sheyv that the Plaintiffs knew the true facts
regarding Defendant’s payment obligations, aititke intended to deceive Bridge Overlay or
were grossly negligent amountit@constructive fraud; and, thitey intended Bridge Overlay
to act in reliance upon their misregentation. Finally, Defendant agsehat the fourth and fifth
elements are met as Bridge Overlay wasnara of the true facts and relied upon the
representations made to it when they pdilller prevailing wages which included amounts
equivalent to the allegedbelinquent contributions.

Before determining whether the facts of ttese permit this Court to estop the Plaintiffs
from collecting the contributions, this Court stuletermine to what extent the defense of

equitable estoppel can be assertethis type of collection action.
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Defendant relies oBloemker v. Laborers' Local 265 Pension Fdodthe general
proposition that within the SiktCircuit, the doctrine of eg@able estoppel can be applied
generally to pension plan caseswell as health and welfareplcases. 605 F.3d 436 (6th Cir.
2010).Bloemkerdoes not stand for so genergraposition, however, and is easily
distinguishable from the case at hamloemkerinvolved a union member who was a
beneficiary of an employee bditglan, and who asserted affirmative claim for equitable
estoppel to receive the full amount of benefits thatplan administrator allegedly promised to
him. In contrast, the Defendant in this casansemployer who is a party to an ERISA plan, and
who raises equitable estoppel as a defempaying delinquent contributions to a fund.
Accordingly,Bloemkerdoes not hold that equitable estoppea viable defense to a collection
action, which, as explained in detail above, ismally subject to fewer common law contract
defenses.

In its recent decision i@perating Engineers Local 324 Health Care Planv. G & W
Const. Ca.the Sixth Circuit addressed the applicability of equitable estoppel as a defense to a
collection action brought by plan tteges to collect delinquent fige benefit contributions from
employers who are a party to a collectbargaining agreement. 783 F.3d 1045, 1055-56 (6th
Cir. 2015). AsG & W Constructionis analogous and controlling, it behooves this Court to
provide a review oits facts and holding.

In G & W Constructionthe employers argued that: theamled them to believe that
fringe benefits were due for wrn members only, when in fact they were due for all employees;
during past audits the fundsdnot seek fringe benefifer non-union members; and, the
employers detrimentally relied on acts andssions of the union and the funds in bidding

construction workld. at 1055. The court addressed the ay@i’'s equitable estoppel defense by

29



dividing it into two categories: ghequitable estoppel defense aeskagainst the funds based on
the union’s conduct; andelequitable estoppel defense asskdgainst the funds based on its
own conductld. at 1055-56.

Beginning with equitable egppel asserted as a defensaiasgt the funds based on union
conduct, the court first noted that equitaddtoppel is not among the few defenses to a
collection action that have beenrpitted thus far by this Circuitd. at 1056. It then concluded
that “because the defendants may not poitiiédJnion’s conduct as a basis for equitable
estoppel against the Funds, this aspect of thereffive defense is insufficient as a matter of law
...."1d.; see also Idat 1053 (“Any conduct of the Uniondhis contrary to the written
provisions of the agreements canafiect the Funds' right to cotiecontributions that are due
and owing to the Funds®).

In terms of analyzing the equitable estoppefense asserted against the funds based on
its own conduct, the court explained that in pvmr cases the Sixth Circuit had been faced with
the question of whether equital#stoppel was available as d&ewse in contribution recovery
actions, but found it unnecessaryésolve that inquiry becauseetdefendants were not able to
satisfy the test foequitable estoppeld. (citing Gibbons 209 F.3d at 59XKohn Beverage Co.,

749 F.2d at 319-20). Following suit, t8e& W Constructiorcourt found it unnecessary to

1 G & W Constructiortites toDassault Systemes, SA v. Childré&83 F.3d 832, 846 (6th Cir.

2011) for this proposition, but thvgas likely in error, as that casloes not concern defenses to

an ERISA collection action. This Court assumes that whe@ tké/N Constructiorcourt

asserted that an employer may not point to the union’s conduct as a basis for equitable estoppel
against the funds, the court was rafey to its earlier citation t8ehnke, Inc.883 F.2d at 462—

63, andGerber Truck Serv., Inc870 F.2d at 1151, a case whichdhthat the conduct of the

union that is contrary to the itten provisions of the agreememnnot affect a fund’s right to

collect contributions thadre due and owing to ffee G & W Const. Co/83 F.3d at 1053.
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decide the matter, as the defendant simileolyld not establish the elements of equitable
estoppel. Nonetheless, before applyiing test for equitable estoppel, the& W Construction
court noted its agreement with t&é&bonscourt that:
[as] a matter of policy ... equitable teispel of third past enforcement of
collective bargaining agreements gowstnby ERISA may well conflict with
Congress's objectives in enacting ERISA,, that establishment of employee
benefits funds by such plans be in writimugd that the funds' fiscal health remain
secure.
Id. (citing Gibbons 209 F.3d at 595). Consistemith the rationale ifsibbons theG & W
Constructioncourt then held that the defendantsild not make out a claim for equitable
estoppel since they couldconsult the agreements theelves...to acquire knowledge by
reasonable diligence’ concerning their obligatio pay contributions for non-union member,”
and, thus, they could not prove that they werthout knowledge of the material facts or without
the means to ascertain theoh. For the same reason, they could not establish their reliance was
justifiable:
An employer's failure to review the collective bargaining agreements and related
plan documents defeats any claim gharance, and the defendants’ reliance on
the Funds' words and actions during poesi audits, ‘in the face of the explicit
terms of the agreementstaslishing’ their duty tocontribute to the Funds,
‘cannot be described as justifiabléd.; Sprague,133 F.3d at 404 (“[R]eliance

can seldom, if ever, be reasonable or justifiable if it is inconsistent with the clear
and unambiguous terms of plan documents available to or furnished to the

party.”)

First, pursuant t& & W Constructionthe defendants may not point to the Union’s
conduct as a basis for equitable estoppelrsg#ine Funds. Second, the only action directly
attributable to the Funds is theeven-year delay in collectingyafringe benefits payments from
Defendant for the hours it paid Mitléo operate the Bidwell Paverarticularly after Defendant

made some payment in 2006 for Miller’s “cow&revork. Just as the court concluded3ng W
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Construction this Court need not determine whetheuitaple estoppel is aable as a defense
because the Court concludes thafendant’s failure to review éhCBA in order to ascertain his
obligation to make fringe benefits paymentsdthremployees defeats its claim of ignorance, as
well as any assertion of jus#ible reliance on the Funds’ failute collect. Thus, Defendant’s
equitable estoppel defensédaas a matter of law.
F. Laches

Defendant asserts laches as a defenBéatotiffs’ collection ation. A party claiming
laches must prove two elements: “(1) unreasandblay in asserting one's rights; and (2) a
resulting prejudice to the defending part§’& W Const.,783 F.3d at 1053 (citinBrown—
Graves Co. v. Cent. States, Se. & Sw. Areas Pension E0&d;.3d 680, 684 (6th Cir. 2000);
PACE Indus. Union—Mgmt. Pension Fund v. Dannex Mfg. 33l ,Fed.Appx. 188, 195-96 (6th
Cir. 2010)). Defendant asserts tiRdaintiffs’ delay in collectingvas over seven years, from the
execution of the Acceptance of Agreement imiAp006, until 2013 when the Plaintiffs started
the process that led to this liéiion. The Plaintiffs filed theioriginal complaint on February 13,
2014.

In G & W Constructiorthe Sixth Circuit analyzed whether a laches defense to an ERISA
collection action such as this is permissilfi@3 F.3d at 1054. This Court outlined the fact& of

& W Constructionn the preceding section. Tke& W Constructiorcourt noted that the

Supreme Court recently heldBetrella v. Metro—®ldwyn—Mayer, Inc.— U.S. , 134
S.Ct. 1962, 197274, 188 L.Ed.2d 979 (2014) that “wRemnegress has established a statute of
limitations (such as the three-year limitationsigue in the Copyright Act), laches may not be
invoked to bar damages relief if the action was brought within the limitations pddodtie

court then determined that “[b]Jecause ERISA duatsprovide a statute of limitations for ERISA
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collection actions, we, like otherrcuits, apply the limitations perd for the state cause of action
that is most analogous tee ERISA claim at issueld. (citing Cent. States Se. & Sw. Areas
Pension Fund v. Kraftco, Inc799 F.2d 1098, 1107 (6th Cir.198@&n(bang; Trs. of Wyo.
Laborers Health & Welfare Plan v. Moeg & Oswood Constr. Co., Inc. of Wy850 F.2d 613,
620-21 (10th Cir.1988) (listing caseshhe court concluded thatwtas most analogous to the
forum state’s, Michigan’s, statute of limitatis for contract actionsvhich was six-yearsd. The
court held, accordingly, that “[b]Jecause thé stas brought within the six-year statute of
limitations for contract actions in Michigatie defendants may not shorten the limitations
period by asserting a laches defense against the Fudds.”

Pursuanto G & W Constructionthis Court must apply the statute of limitations for
contract actions in Ohio to detema to what extent, if any, the defense of laches applies to this
ERISA collection action. In 2006, when the partietessd the contracts esue, the statute of
limitations for contracts in writing, which wermt for sale of goodsyas fifteen years under
Ohio Rev. Code § 2305.06; the statute was amended effective September 28, 2012, at which time
the statute of limitations was chaulgieom fifteen to eight year8uchanan v. Hamilton Cnty.
Sheriff's DepjtNo. 1:10-CV-503, 2012 WL 6761507,*& (S.D. Ohio Nov. 26, 2012). Thus,
laches cannot be invoked to bar relief in thid&Rcollection action, as ¢halleged delay in this
case is no more than eight years, whsctvithin the statute of limitations.

V. CONCLUSION

In conclusion, this Court herel@RANTS Plaintiffs’ motion for summary judgment, and
DENIES Defendant’s cross-motion for summary judgmes Defendant’s five defenses all fail
as a matter of law. In its briefing, Defendant sloet challenge or dispute the findings of the

audit of its payroll recordsnstead, it raised only defenses to contract formation and
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enforcement. Accordingly, this CoUBRANT S Plaintiffs the relief they seek according to the

audited period of April 1, 2006 to April 1, 2014:

1.

Delinquent fringe benefit conbutions for the period AplriL, 2006 to April 1, 2014 in
the amount of $102,895.91 under2%.C.8§ 1132(g)(2)(A);

Interest in the amount of $85,985.03 caltedisto January 15, 2015, plus $50.75 per day
thereafter as long as the judgment remmainpaid under 29 U.S.C. § 1132(g)(2)(B);

Statutory interest in the amount$85,985.03 calculated to January 15, 2015, plus
$50.75 per day thereafter as long as the judgment remains unpaid under 29 U.S.C. §
1132(g)(2)(C);

Attorneys' fees under 29 U.S.C. 8§ 1132(YJ92, to be determined after the entry of
judgment; and

Court costs in the amount of GBL00, under 29 U.S.C. § 1132(g)(2)(D).

IT ISSO ORDERED.

g/Algenon L. Marbley
Algenon L. Marbley
United States District Court Judge

DATE: September 15, 2015
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