Oh

0 State Conference of the National Association for the Advancement of...ple et al v. Husted et al Doc,

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

OHIO STATE CONFERENCE OF THE
NATIONAL ASSOCIATION FOR THE

ADVANCEMENT OF COLORED Case No. 2:14ev-404
PEOPLE, et al,,
Judge Peter C. Economus
Plaintiff s, . .
Magistrate Judge Norah McCann King
V.
MEMORANDUM OPINION AND ORDER
JON HUSTED, et al,,
Defendarts.

Presently pending before ti@ourt is the Plaintiffs’ Motion for a Preliminary Injunction
(Doc. 17). For the reasons that follow, the motiotGRANTED and the Court issues the
preliminary injunctive relief specified herein

l.

Plaintiffs the Ohio State Conference of the National Association for the Aewamt of
Colored Peoplethe League of Women Voters of Ohibe Bethel African Methodt Episcopal
Church Omega Baptist ChurctCollege Hill Community Church Presbyterian, U.S.the A.
Philip Randolph Instituteand Darryl Fairchild bring the instant action challenging the impact of
arecent amendmento the Ohio Revised Code and dirges issued by Ohio Secretary of State
Jon Hustedto Ohio’s early inpersonvoting (“EIP voting”) scheme under the Fourteenth
Amendment to the Constitution of the United States and Section 2 of the Voting Rights Act of
1965. The Defendants include Secretary Husted and Ohio Attorney General Mike Diedtine
sud in their official capacities.

The Ohio General Assembly enacted HI® votingscheme in 2005 as a result of the

problems, including long lines and wait times, faced by voters durin@@bd pesidential
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election. Theschemepermitsall voters to vote by absentee bal&sther by mailor in person
without having to provide an acceptable excuse as previcerplyred for absentee votin@HIO
Rev. CoDE. § 3509.02(A)* Eachcounty Board of Electios (“Board”) is permitted to establish
only one location for EIP votingSeeOHIO Rev. CobDE § 3501.10(C). Prioto June 1, 2014, the
Boards were required to provide absentee ballots for most voters for either EIPovatiagin
voting starting on th&5" day before an electionld. § 3509.01(B)(2) 2014) (as amended Feb.
25, 2014) As Ohio law requires citizens to be registered only thirty days mrian telection in
order to be eligible to vot&Hio ConsT. § 5.01;0HI0 Rev. CobE 8§ 3503.01(A) prior to June
2014,a several day perioekisted wherein a citizen could register to vote east a ballobn the
same day. ThPBlaintiffs refer to this period as “Golden Week.”

On November 13, 2013, the Ohio Senate introduced Senate Bill 238 (“SB 28&Mh w
was subsequently passed by the Ohio House of Representatives and Senateiany E8br
2014, and signed into law B9hio Governor John Kasich on February'2I1SB 238amended
subsection 3509.01(B) to read in part th{ or all voters who are applying to vote absent
voter's ballots in person, ballots shall be printed and ready for use beginning on theeyfafter
the close of voter registration before the electionOHio Rev. Cobe § 3509.01(B)(3). This
amendment, whichthe Plaintiffs now ch#denge, eliminates Golden Week and reduces the
available days for EIP voting from 35 t®.2 It became effective June 1, 20146B 238
amendments thuspplyto the 2014generalelection, which is scheduled for Tuesday, November
4, 2014. Races to be contested during the election include those for Governor, Attorney General
Treasurer, Auditor, seats for the United States House of Representativesgtanal e General

Assembly.

! Prior to 2005, a voter needed a statutorily approved “excuse” to voteehs@ussible excuses included being
over age 62, having a physical disability or infirmity, or besng of his or her home countyn Election Day
(Parties’ Joint Statement of Undisputed Facts 1 4, Doc. 62 (€itingy Rev. CODE § 3509.02(A)(1H8) (2004).)




ThePlaintiffs also challenge recent directives issued by Secretary Haettedyuniform
EIP voting hours for the entirstatefor future elections On February, 25, 2014ecretary
Husted issue®irective 201406, which set hours for the 2014 primary and general elections but
did not include EIP voting hours for the Sunday and Monday immediately predeldictipn
Day. (Pls. Ex. 36, Doc. 186.) Directive 201406 also did not include EIP voting hours:for
Tuesday, September 30, 2014 through Monday, Octdb@afys thatcould have been used for
EIP voting but forthe opertion of SB 238); Saturday, October 1 Sunday October 1%,
Monday, October 18 (Columbus Day); Saturday, October™8Sunday, October 19 and
SundayOctober 28. (Pls. Ex. 36, Doc. 186.) Moreover, Directive 201@6 does not include
eveningEIP voting hours on any day, instead setting typical hours of 8 a.m. to 5 p.m. for all
weekdays and 8 a.m. to 4 p.m. for Saturday, Octodera8 SaturdayNovember . (Pls. Ex.
36, Doc. 18-36.)

OnJune 11, 2014, this Coudsueda permanent injunction i®bama for America et al.
v. Husted et al.2:12cv-636,requiring Husted to restore EIP voting on the three days preceding
all future elections and to set uniform voting hours for those d&sama for Am. v. Husted
Case No. 2:12v-636,Doc. 90at 2(S.D. Ohio June 11, 2014 As a result, Secretary Husted
issued Directive2014417, which superseded Directive 2004. (Pls. Ex. 37, Doc. 187.)
Directive 201417 is apparently intended to set uniform EIP voting hours for all future aiscti
andincludes three categoried electiors: (A) Presidential General Election@) Presidential
Primary Elections an@ubernatorial General Electionand (C) Regular Municipal Elections,
Primary Elections, and Special Election&eePls. Ex. 37, Doc. 187.) The section covering
GubernatorialGeneral Elections, which would include the 2@dneral Eection, sets identical

EIP voting hours as Directive 2014-06 when applied to the 2014 voting seasonteatépidds

2 October 6, 2014 is the final day of voter registration for the 2014 genecsibel




voting hours on Sundajlovember 3° and Monday, November3as required by the permanent
injunction inObama for America (Pls. Ex. 37, Doc. 18-37.)

Aside from the permanent injunction, which apploesy to the final three days @arly
voting, Secretary Husted's legal authority for requiring the individualrd®odo adhere to
uniform EIP voting hours is uncleas no Ohio statute requires uniform EIP voting hours
throughout the stateFurther the Ohio Revised Code vests tBeards withgeneralauthority to
set their own business hours, providing that:

The board of elections in each county shall keep its offices, or one or more of its

branch registration offices, open for the performance of its duties until nine p.m.

on the last day of registration before a general or primary electioall Ather

times during each week, the board shall keep its offices and rooms open for a

period of time that the board considers necessary for the performance ofess duti
OHio Rev. CopE § 3501.10(B). Each Board is comprised of four members, and thet&@gof
State is given the final authority to resolve tie votes or disagreements within uvadidards.
Id. § 3501.11(X). However, the Plaintiffs meitherObama for Americaior the instant case
have directly challenged Secretary Husted’s praaticttempting to set uniform voting hours
which began with the 2012 Presidential Electid®eePartie$ Joint Statement of Undisputed
Facts § 15, 17, Doc. 62t 3)

On May 1, 2014.the Plaintiffs filed their complaint statingclaims under the Equal
Protection Clause and Section 2 of the Voting Rights Act of 198t Plaintiffs generally assert
that SB 238’s amendments to Ohio election law and the current EIP voting scheduleslesthbli
by Directive 201406 (now 201417) impermissibly burdenhe rightto vote of various groups
including African Americans, lowr income individuals, and theomeless Specifically, the

Plaintiffs argue that the voting opportunities for members of these groups are dispnapely

impacted by the elimination of Goldeneék, thelack of evening voting hours during the EIP




voting period® and the lack of EIP voting opportunities on any Sunday duringdtieg period
except for tle last Sunday before an election.

On June 30, 2014, the Plaintiffs moved for a preliminajyniction enjoining the
enforcement of SB 238nd requiring Secretary Hustetb “set unifem and suitable iperson
earlyvoting hours for all eligible voters that includes multiple Sundays and weekeayngv
hours? (Doc. 17 at61.) Followng the completion of briefing aral hearingheldon August 11,
2014 that motion is now ripe for consideration. In deciding the mqtitve Court has duly
considered: the briefs, authorities, and evidence submitted by the Padiesrgaments at the
hearing; the befs and exhibits submitted by Amici Curiae the Ohio General Assembly,
Cuyahoga County, Ohioand the Ohio Senate Democratic Caucus and the Ohio House
Democratic Caucysind the statement of interest of the United States.

.

As an initial matter, Secraty Husted argues th#be Plaintiffs’ motion i barred by
laches pointing out that thefiled themotion 98 days before early voting is to begin, 125 days
after Directive 201406 was issued, and 60 days afteey filed their complaint Secretary
Hustedacknowledges thahe Plaintiffs provided notice in their complaint that they intended to
seek a preliminary injunction, but argues that the delay in filing the motion gpeafiydiceshe
Defendantdecause thewill have to conduct unnecessarily exjied discovery He asserts that
the “Defendants have been forced to responthédlaintiffs’ 51-page motion and hundreds of
pages of exhibits and reports in just three weeks and two days.” (Response, Doc. 41 at 48-50.)

“It is well established that inlectionrelated matters, extreme diliggnand promptness

are required. When a party fails to exercise diligence in seeking extraordinaryf relian

% The Cout notes that Directive 201#7 does provide for evening hours during the third and fourth weeks of EIP
voting forpresidentialgeneralelections. (Pls. Ex. 37 at 1, Doc.-38.)




electionrelated matter, laches may bar the claimMcClafferty v. Portage Count Bd. of
Elections 661 F. Supp. 2d 826, 839 (N.D. Ohio 20Q@}ernal citations and quotation marks
omitted). ‘Laches is thénegligent and unintentional failure to protect one’s rights,” and “[t]he
doctrine is rooted in the notion thahose who sleep on their rights loseemn:” Id. at 840
(citations omitted). To invoke. . .laches, a party must show: (&fk of diligence by the party
against whom the defense is asserted, angr€dice to the party asserting' itFord Motor
Co. v. Catalanotte342 F.3d 543, 550 (6th Cir. 200@)itation and internal quotation marks
omitted).

The Court finds that Secretary Husted has not shown such a lack of diligenceth&hile
Defendants havbeeen forced to resporglickly to a 51page motion and voluminous exhibits,
Defendant Hugd does not demonstrate how such extensive materials should have been
produced sooner bthe Plaintiffs. The Court therefore rejects Secretary Husted’s argument
regarding laches.

.

The Court will now summarize the evidence submitted by the Parties and Amici Curiae
and its factual findings The Court will first discuss EIP voting opportunities as they existed
during the 2008, 2010, and 2012 electiorg&econdthe Court willdiscuss the originsf and
assertegustifications forSB 238 and Secretary Husted'’s directivébird, the Court will briefly
discuss overall voting opportunities available to voters during the @&idralelectionand the
mechanics of voting by mail Finally, the Court will consider th@necdotal andstatistical
evidence including the opinions of the Parties’ experts, either supporting or refutthg
Plaintiffs’ position that the combined effects of SB8and Directive 20147 disproportionately

burden the voting rights of certain groups of Ohio voters.




A. EIP Voting During the 2008, 2010, 201%eneral Elections

As noted in Section bkupra prior to the 2012 electioneach Boardexercised its
discretion to seEIP voting hoursand days. (Partie$ Joint Statement of Undisputed Facts 6,
Doc. 62at 2.) In the event that Board reached a tie vote on voting hours, the Secretary of State
broke such ties in favor of the Board’s normal business ho(Parties Joint Statement of
Undisputed Facts 6, Doc. 62 at 2.) As a result, the 2008 and 2010 elections presented ¢
patchwak of available EIP voting days and hours throughout the Stapecially with regard to
the availability of weekend and evening voting hours.

In the 2008 election, seven of Ohio’s 88 counties IRl votinghourson the Sunday
before the election, but not all were open for the same ho(Rarties Joint Statement of
Undisputed Facts ¥, Doc. 62 at 2.) During that election six countig€Suyahoga, Franklin,
Summit, Lucas, Trumbull, and Montgomergallowed EIP voting on more than one Sunday
during the EIP voting period, but, again, all were not open for the same hBaries Joint
Statement of Undisputed Facts8f Doc. 62 at 2.) Further, Cuyahoga, Franklin, Hamilton,
Summit, Greene, Delaware, Richland, Darke, Gealdantgomery Harrison, Highland,
Jackson, Lorain, Pickaway, Portage, dmdmbul Counties held voting hours on more than two
Saturdays. (Partie$ Joint Statement of Undisputed Fact9,Doc. 62 at2.) The recordalso
indicates thatduring the 2008 election, eight countieBranklin, Greene, Hamilton, Highland,
Jackson, Pickaway, Summit, and Trumbutiffered some weekday evening EIP voting hours in
addition to being open until 9 p.m. on the last day of registratitioc. 652.) Finally, 67,408
voters cast irperson ballots during the first week of EIP votiagd 12,842 voters registered or

updated their registration and voted at the same ti(Rarties Joint Statement of Undisputed

* Pursuant to Ohio law, the Boards are required to remain open until 8rpthe last day of registratiotHIO
Rev. CoDE § 3501.10(B).
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Facts 1.0, Doc. 62 at 3

Turning to the 2010 election, which like the upcoming general election included the race
for Governor but not President, five counties held EIP voting hours on the Sunday before the
election, but alivere not open for the same hou(Parties Joint Statement of Undisputed Facts
111, Doc. 62 at 3 Richland, Lorain, Geauga, Butler, Hamilton, Summit, and Gr&mmties
held EIP voting hour®n more than two Saturdays(Parties Joint Statement of Undisputed
Facts 12, Doc. 62 at3.) Additionally, 13 counties—Butler, Cuyahoga, Franklin, Greene,
Hamilton, Henry, Highland,ucas, Me&lina, Montgomery, Pickawaggummit and Lorair—held
EIP voting past 5 p.m. on at least one day other than the last day of regist(Btotes Joint
Statement of Undisputed Fact4d¥ Doc. 62 aB3; Doc. 653 at 5 (Lorain County) During the
2010 election, 26,230 voters casfp@rson ballots during the first week of the EIP voting period,
and 1,651 voters registered to vote or updated their registrat{®arties Joint Statement of
Undisputed Facts § 14, Doc. 62 at 3.)

A key issue in the case is the impact of SB 238 and Secretary Husted’s directives on
African American voters According to evidence submitted by the Plaintififican Americans
make up 13.4% of Ohio’s population. (Doc-2&t 1.) The majority live in urban areas, hwit
nearly 4 out of 10 living in the cities of Columb(fsranklin County) Cleveland(Cuyahoga
County) andCincinnati (Hamilton County).lq.) As ofthe2010censusthe Ohio counties with
the highest population of African Americans are, in ordeuyaho@, Franklin, Hamilton,
Montgomery, Lucas, Summit, and Mahoningld. These counties also have the highest

percentage of African Americans when measured in proportion to total popu{Boan.189 at

®Voter turnout is generally greater for Presidential elections tha#Presidential electiong(Parties Joint
Statement of Undisputed Fact4§], Doc. 62 at 3.




1.)°

The Plaintiffs argue that the limitatioren Sunday voting opportunities imposed by
Directive 201417 will burdenthe AfricanAmerican voting phenomenon known as “Souls to the
Polls,” whereinAfrican Americans haveurportedlyvoted inperson inarge number$ollowing
Sunday church serviceliring the EIP voting period. The Defendants point out, thaing the
2008 and 2010 elections, only a handful of Ohio’s 88 counties offered EIP voting on Sundays.
(Damschroder Dec. 1387, Doc. 41-9 at 7.However, the record reflects that the counttes
did so includethe very counties with the highest African American populatiomghe State
(Parties’ Joint Statement of Undisputed Fact8, Poc. 62 at2 (Cuyahoga, Franklin, Lucas,
Montgomery,Summit, and Trumbull Counties were open on more than one Sum@£08)
Doc. 653 (Cuyahoga, Franklin, Lucas, Montgomery, and Summit Counties held Sunday voting
in 2010); Doc. 18-&t 1 (population statistics).)

Also at issue in this case is the impact on certain groups of voters of Bar26ti417’'s
lack of weekday evening voting hours during the EIP voting period. For purposess of thi
Memorandum Opinion and Order, the Court defieesninghours as voting hours after 5 p.m.
The Court notes that during the 2010 election, the 13 counties offayimg weekday evening
EIP voting hours in addition to being open until 9 p.miloa last day of registratiomcluded
CuyahogaFranklin, Hamilton, Lucas, Montgomery, and Sumnfié six Ohio counties with the
largest African Amerian populations. (Doc. 65 (voting hours); Doc. 18 (population
statistics))

As stated in Partsupra for the 2012 Presidential Election, Secretary Husé&tdniform

hours for EIP voting to be followed by all Boards. Directives 283 Zapplicable to all but the

® African Americans makeap 30.9% of Cuyahoga County’s population; 27% of Hamilton County’s population;
23.1% of Franklin County’s population; 22.3% of Montgomery County’s popuiaf0.9% of Lucas County’s
population; 17% of Mahoning County’s population; and 15.7% of Summit County’s populéfioa. 189 at 1.)




final threedays of the EIP voting period) and 263Q established the following schedualering
the five weeks of the periodn the first week, 8 a.m. to 5 p.m. on Tuesday through Friday; on
the second week, on which Monday was Columbus Day, 8 a.m. to 9 p.m. aay (#e last
day of voter registration) and 8 a.m. to 5 p.m. on Wednesday through Friday; on the third week,
8 a.m. to 5 p.m. on Monday through Friday; on the fourth week, 8 a.m. to 7 p.m. on Monday
through Friday; on the fifth week, 8 a.m. to 7 p.m. on Monday through Thursday, 8 a.m. to 6
p.m. on Friday, and 8 a.m. to 2 p.m. on Saturday; and on the week of Election Day, 1 p.m. to 5
p.m. on Sunday and 8 a.m. to 2 p.m. on Monday. (Doc8418835.) Thus, the 2012 EIP
voting period included only one Saturday and one Sunday of vbtintgn days withevening
voting hours not counting the second Tuesday of the period, which was the last day of
registration. According to evidence submitted bye Defendantduring Golden Week before
the 2012 election, 89,224 voters voted in person and 5,844 voters registered and voted on th¢
same day. (Levenson Dec. 7/30/2014 Y 52, Doc. 53-3 at 3.)
B. SB 238 and Directive 2014-17
The EIP voting period schedule resulting from SB 238 and Directive-2D1drgely
mirrors recommendations made by the Ohio Association of Election Officials (“OAEQg) in
report titled “Report and Recommendations for Absentee Voting Refor®eeoc. 4£19.)
The background section of the report states that:
In 2010, the [OAEOQ] began exploring possible ways to reform our absentee
voting statutes by commissioning a task force of six members from different
political partiesand different sized counties. In 2012, the Task Force was
reconstituted to include eight members, four from each pallifparty, with
adequate representation from small, medium and large counties. This Task Forc
made a series of recommendations that were amended and passed by our bi
partisan legislative committee. The amended recommendations were then ratified
by the tustees of the OAEO. Our board of trustees is comprised of 20 members,

equal numbers of Republicans and Democrats, equal numbers of board members
and staff, and representative of different sized counties.

10
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(Id. at 2.) According to the report, “the courts have recently held that equal protestims i
arise when absentee voters are treated differently. Thus, the associtdied eto discussions
with the ultimate goal of creating uniform rules for absentee voterssaitrestate.” 1(l.) The
report’s recommendations regarding EIP voting are to “[s]tandardize hours of agrgrdon
absenteeoting from county to county,” “[d]ifferentiate between the various types actieles,”
and “[tJreat early irperson absentee voters the same as Election Day voters rather than the same
as mailin absentee voters.”Id. at 3.) The report then goes on to propose standard hours for
three categories of elections that are very similar to those adopted by $ethested in
Directive 201417. (Seeld. at 4.) Finally, with regard to Golden Week, the report states that
“OAEO feels that the overall time frame should be shortened to eliminatde@Meek][.]”

(Id. at 4.)

The justifications behind the OAEQO’s recommendation to eliminate Golden Week w
explained by Aaron Ockerman, Executive Director of the OAEO in testimowyebtfe Senate
State Government Oversight and Reform Committee. Concerning the overall redudsidh i
voting days, Ockerman testified that:

While we understand that reducing the number of days of absentee voting may

not be “politically correct,” my members are not concerned about the politics of

this proposal, but rather the policy reasdansnakes sense. First, Ohio is an

outlier in the days it allows for absentee voting to be conductethe States do

not allow any imperson voting, while most allow 10 or 15 days ofperson

voting. Those states that do allowparson early voting presumably understand

and accept what Ohio’s election officials also recognize to be true; absentee

voting is a good thing, if reasonable parameters are put in place.

(Doc. 4120 at2-3.) According to Ockerman, “despite [the convenience of Ohio’s EIP voting

scheme], our voter turnout numbers have dropped not risen, while the cost of administering

elections haskyrocketed.” Id. at 3.) Thus, “reasonably shorten[ing] the period for casting

11




absentee ballots” would provide a way for Boards to “continue to beauistamer friendly and

reduce lines on Election Day while being more efficient with our tax pagdallars.” (d. at

4.)

Regarding the elimination of Golden Week, Ockertestified that:

A second reason for shortening the absentee voting period is to close what has
come to be known as “Golden Week[.]’.. While this unique confluence of

laws has existed on the books for some titewas greatly exacerbated when
Ohio moved to ndault absentee voting. Ohio law does not allow for this activity
known as “same day registration” to occur on Election Day and a statewide ball
attempt to allow forthis was resoundingly rejected by voters when it was put
before them. Ohio has a registration system and a registration dead|ieryf

clear purposes, namely so that we can confirm that a voter is who they say they
are before they cast a ballot.

Theoverlap between the close of registration and the beginning of egrérson
absentee voting places this system of checks and balances in jeopardy. | have had
first hand conversations with election officials who have had votes count by
people who fraudulently registered during this period, because the election
officials could not confirm their registration status before Election Day. Only
after their ballot was counted did they discover that the registration was
fraudulent, but by then it was too late to do anything about it.

People from both political parties who led reform efforts in 2009 and 2010
understood that this was an issue. Bills sponsored by members of both parties
passed their respective chambers with provisions to remedy this included.

(Doc. 41-20 at 4-5.)

The record contains other testimony offered in support of SB 238. Chris Lasijdnt

of the Ohio Christian Alliancetestified that the creation of Golden Week was a legislative

oversight and that the “obvious problem was thatime wwas allowed to vet the registration of

the voter.” (Young Dec. Ex., Doc. 543 at 56.) Dana Walch, Deputy Director of the Franklin

County Board testified that eliminatingsolden Week would help to prevent fraud because,

“[u]lnder the current sceniat boards of electimust go through a lengthy process of holding a

‘Golden Week ballot until we gain confirmation that the newly registered person truly is who

12




they say they are.{ld. atEx. 2; Doc. 543 at8, 9.) Mary Siegel, one of the founders of the Ohio
Voter Integrity Project also testified that Golden Week should be eliminatslige of the
potential for fraud—citing the case of a voter named “The God Devine Refinement Allah” who
apparently registered and remained a registered Vioterdid not cast a ballot) in Hamilton
County between October 3, 2012 and October 2@B.at Ex. 3; Doc. 543 at12-13) Ronald
Koehler, former Deputy Director, then Directaf the Summit County Board, testified that
during Golden Week, only few voters voted, which served as a drain on resqluices EX. 4;

Doc. 543 at 15) He also suggested that eliminating Golden Week would help reduce voter
fraud. (Seeid.) Finally, Senator Frank LaRose testified thatdfse day registration and voting
has creted a situation where boards of elections dohaste adequate time to properly verify a
registration applicatioi. (Keeran Dec. Ex. 2; Doc. 54-4 at 10.)

Brian Davis Director of Community @ganizing forthe Northeast Ohio Coalition for the
Homelesswasamong those testifyinigefore the Ohio House of Representatives in opposition to
SB 238. According to Davis|t] he value of Golden week is that those who struggle with
identification can register and vote at the same time, and the Board obi&selcis30 days to
verify if this individual is a legitimate voter in Ohio.” (Doc.-B& at 2, 4) Davis further
testified that

Allowing 35 days to vote and that overlap with Golden Week allows low income

people to participate. Very low income citizens mdwveir primary residence a

great deal, and since the housing crisis swept the United States, this has only

exacerbated the displacement of low income residents. Homeless people have an

especially difficult time proving their residency since most of theeptable

forms of identification are tied to where you live.

(Doc. 18-31 at 2.)

Additionally, Secretary Husted submitted the declaration of Dana Walch. dkegdo

Walch, “[iln general, expanding absentee voting requires additional funding beoaasding

13




the number of days the Board is open drives up costs. We have to provide for the extga staffin
extra security, facility costs, etc. Expanding hours has the same dfétas, tmore hours means
more money.” (Walh Dec. { 8Doc. 4118 at 3.) Walch also sta&d that Franklin County’s
early-voting center employed a staff of between 50 to 70 people during the 2012 elelctiat. (

9 13,Doc. 4118 at 4.) Similarly, Matthew Damschroder, Deputy Assistant Secretary of State
and State Elections Diceor, and former director of the Franklin County Boatates that:

In order to facilitate additional evening and weekend in person absentee voting,

boards of elections must ensure adequate staffing during those hours. This can be

burdensome and costly for boards that are already operating under tight budgetar
restrictions. In addition, these staff cannot complete other necessaryvtakks

tending to in person absentee voters.

(Damschroder Dec. $4, Doc. 419 at2, 7.) According to Koehlerthe elmination of Golden
Week “will save [Boards] 20% of the cost of extra temporary workers, since thiepew
working four weeks instead of five.” (Young Dec. Ex. 4; Doc. 54-3 at 15.)

As exhibits to its brief, Amicus Curiae the Ohio General Assembly hasiteat
several declarations, including those of Alex Triantafildumothy Ward and Mark Munroe
According to Triantafilou, a member of the Hamilton County Board, the resnséait of Golden
Week for the 2014 election woulikely “cost the Board an estaed $8,000 to $12,000 in
staffing costs alone.” (Triantafilou Dec. 1 1, 10, Doc46& 1, 3.) Ward, Director of the
Madison County Board, states that if Golden Week is reinstated, it will co®aard at least
$933.20, which the Board has not budgeted. (Ward Dec. 1 1, 12, B?@at@8 5.) Ward also
states that increased hours during the 2012 election resulted in overtime costs of $5,027.36. (
aty 15, Doc. 6& at 6.) Munroe, Chairman of the Mahoning County Boaekstimates that

reinstaing Golden Week during the 2014 election seasonld cost approximatel$3,490.88.

(Munroe Dec. 11 1, 3, Doc. 68-5 at 1.)

14




The Ohio Revised Code requirelection officials to verifyabsentee ballots before they
are counted. For instance, an absentee ballot may not be counted if the signature lmt'she ba
identification envelope does not match the signature appearing on a votetsaten card.
OHIo Rev. CoDE 88 3509.04D)(1), 3509.07(B), 3509.09(C)(1) Further,Husted’s Directive
201236 provided procedures used during the 2012 election for ensuring that EIP votes cast
during Golden Week would be properly counted. Pursuant to this directitiee [fégistration]
application is complete and valid, the Boandist permit such voters to cast absent voter’s
ballot following the board’s normal in person absentee voting procedures” and “the Board must
segregate the ballofsom all others cast by voteveho were previously qualified electors of the
county prior toapplying for an absent voterballot” (Doc. 5310 at 1.) Then, the Board is
required to send a voter acknowledgement card to the voter’'s address-toywemdable mail
on the same day that the voter had registered and vdtedat 2.) If the cards not returned to
the Board as undeliverable, the registration is presumably deemed GHmid. @t 2.)

C. Voting Opportunities During the 2014 General Election and Voting by Mail

On Election Day2014, the polls will be open for voting between 6:30 a.m. and 7:30 p.m.
(Partie$ Joint Statement of Undisputed Facts § 25, Doc. 62) aFdrther, Ohio voters wishing
to vote absentee during the election may do s@ pyequesting an absentee ballot and returning
it by mail or in person during the 28 days bef&itection Day or by returning the ballot in
person orElection Day or (2) voting inperson during the 28 day period on the days and during
the hours established by Directive 26lIA (Partie$ Joint Statement of Undisputed Fact26]
Doc. 62 at 4 Voters were permitted toequest absentee ballots for the coming election
beginning on January 1, 201&Parties Joint Statement of Undisputed Facts § 26, Doc. 62 at 4.)

The Ohio Revised Code does not distinguish between the application process for

15




obtaining an absentee ballot person or by mail. Pursuant to § 3509.03, the application must
include the following information:
(A) The dector's name;
(B) The elector's signature;
(C) The address at which tkeé&ector is registered to vote;
(D) The elector's date of birth;
(E) One of the following:
(1) The elector's driver's license number;
(2) The last four digits of the elector's social security number;
(3) A copy of the elector's current and valid photo identification, a
copy of a military identification, or a copy afcurrent utility bill,
bank statement, government check, paycheck, or other government
document, other than a notice of voter registration mailed by a
board of elections under section 3503.19 of the Revised Code, that

shows the name and address of tleeter.

(F) A statement identifying the election for which absent voter's ballats ar
requested,;

(G) A statement that the person requesting the ballots is a qualified elector;
(H) If the request is for primary election ballots, the elector's party &tiia

(I) If the elector desires ballots to be mailed to the elector, the addre$scto w
those ballots shall be mailed.

OHIo Rev. CoDE. § 3509.03. If the director of elections determines that the application contains
all required information, the ictor is required eithdo deliver the absentee ballot to the voter

or to mail the absentee ballot, as applicali®.§8 3509.04(B). If the director determines that the
application is missing required information, the director shall “promptly” nthigwoter of what
additional information is requiredd. § 3509.04(A). The Boards are prohibited from providing

postage for the return of an absentee ballot application or for the return of atealdsalot
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itself. OHIO ReEv. CoDE 88 3509.03 (A boardof elections that mails aabsent voter's ballot
application to an elector under this section shall not prepay the return postage for that
application?); 3509.04 (“A board of elections that mails or otherwise delivers absent voter's
ballots to an electarnder this section shall not prepay the return postage for those Ballots.
D. Evidence ofthe Potential Impact of SB 238 and Directive 2014-17
1. Plaintiffs’ Testimonial Evidence

The Plaintiffs have submitted various declarations in support of their motion for a
preliminary injunction, including those of Ray Wood, Carrie Davis, Dale Snyder, i |1Biatryl
Fairchild, Jamie Simpson, Robert E. Jones, Delores Freeman, David Morgan, Gerald Coope
Joseph Copeland, Shawn Braxton, Jack Frech, Josh Sprnikg,CEew, Georgine Getty
Glorianne Leckand Mark Freeman.

RayWood, who is African American, is president of the NAACP’s Toledo Chagtdr
was involved in “gebut-thevote efforts” in 2008, 2010, and 2012. (Wood Dec. 11 2,813.2
15, Doc. 1810 at 1-2) According to Wood, while transportation to the polls was provided on
Saturdays in the ge&tut-thevote efforts he was involved with in Toledo, Sundagse a bigger
focus:

Traditionally, in the Toledo AfricaAmerican community, Sunday has always

been the day of the week when everyone gets together. Many older and elderly

African Americans simply do not leave the house all week except on Sundays.

Many generations of African Americans get together for church, and then gather

together fothe Sundaymeal.
(Id. at§ 24, Doc. 1810 at 3.) Woodstatesthat “Sunday was a focal point also because many
churches already provide transportation to take people to church, and carpools araradsa a

so that everyone is togetlierWood reported thate pesonally observed long lines of African

Americans waiting to voteroSundays during the 2008 eavigting period. Id. at 1 25-26,
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Doc. 18-10 at 4.)

According to Wood, voting by mail is “not acceptable” to many African Acaers he
has spoken with because they do not believe their votes will be courad+-“[w]hen they go
to a machine, they can actually feel like their vote is counted.” (Wood Dec. { 30, Boz.at8
4.) In 2008, when multiple Sundays were available for voting in Lucas Countys itmueh
easier to coordinate the Souls to the Polls efforts among the 80 to 90 churches involved; in 2012
with only one Sunday of voting, Wood felt “a lot more pressuréd” at § 32, Doc. 1810 at 5.)
Wood alsostatesthat evening voting hours are important, as many people who work hourly
wage jobs simply cannot vote during lunch breaks or before work in the mormehat { 33,

Doc. 18-10 at 5.)

Regarding Golden Week, Wood states that the NAACP provided transportation to the
polls so that people could register and vote on the same day, and that efforts desre imaer
income areas to raise awareness of the possibiffyood Dec. { 8-35,Doc. 1810 at 5.)
Further, Wood statesthat people in the AfricaAmerican community in Toledo move
frequently, especially since the 2008 recessidah. af § 36, Doc. 180 at 5-6.)

CarrieDavis is the Executive Director of Plaintiff, the League of Women Vote@hod,
which directsvoter education efforts towaiddividuals under 25, women, and i@cndethnic
minorities, many ofwhom also tend to be lowancome and workinglass. (Davis Dec.June
24, 201491 2 11, Doc. 1811 at 1, 3. According to Davis, wmen will be negatively impacted
by reductions in noiraditional voting times, as they are liketo have family caretaking
responsibilities (Id. aty 42, Doc. 18-11 at 11.)

Dale Snyderhas beerthe Senior Pastor at Plaintiff Bethel African Methodist Episcopal

Church (“Bethel AME”) in Columbus since 2007. (Snyder Dec. | 4, Doeld&t 1.) The
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church’s congregation is predominantly AfricAmerican and it is located in a predominantly
African-American neighborhood with very high rates of povertg. gt 11 16-11, Doc. 1812 at
2-3.) The church believes strongly in encouraging African Americans in iteaaity to vote
and has engaged in gatt-thevote efforts including registering voters during Golden Week
and Souls to the PollsS¢ed. at Y 14, 17, 18, Doc. 18-12 at 2.)

Plaintiff Darryl Fairchild is an ordained Elder in the Unitstethodist Church and a
community organizewho has been involved with geut-thevote efforts and work with lower
income populations and persons with disabilities in Dayton, which is located in Monygomer
County (Fairchild Dec. 1 2,40, Doc. 1813 atl1l.) He states thamultiple Sundays are
important topeople from lowefncome backgroundsecause theyodften havarregular working
hours” and have less stable and more unpredictable livesI’ af 122, Doc. 1813 at 4.) He
also states thatnfultiple Sundays are also important for people with disabilitiescause
“[t] here are some days when a person with a disability wakes up and doesn’t havegthéoene
move, or there might be something else wrong physitalty “they need multiple Sundays in
case something goes wrong on that.dgyd. at 123, Doc. 18-13 at 5.)

Jamie Simpson is a member of Plaintiff Omega Baptist Church in Daytom spiaks to
students in predominantly AfricaAmerican high schools about the importance of voting, and
hasworked on the church’s Souls to the Polls efforts. (Simpson Dec-AL6, Doc. 1814 at
1-2.) She states that she “[doesn’t] know how we will continue to coordinate transportat
without Sunday voting.” 1. at 20, Doc. 1814 at 3.) As for votindy mail, she states that
“many people in my community are scared to vote by mail and are very apprehewosivé,ab
“can be confused by the [unfamiliar] forms,” and “do not believe that their vote wilblosted

if they vote by mail.” She states thslte “encountered many people who were apprehensive
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about voting by mail who[m] I drove to the polls.ld(at 126, Doc. 18-14 at 4.)

Robert E. Jones served as a pastor at Plaintiff College Hill Community Church
Presbyterian, U.S.A. (“College Hill") until his retirement in March 2014oné% Dec{{ 6-7,

Doc. 1815 at 2.) College Hill “advocates for issues that relate to social and econstrae”ju
and ‘has taken part in efforts to encourage early voting and helped transport votergditinige
place during early voting periods.”ld at 13, Doc. 18L5 at3.) He states that, “[i]f Sunday
voting is eliminated, we will lose votefsand that it was easier “to take people to the polls on
Sunday because many churches already have drivers [whg)dakée to the Sunday service.”
(Id.at 1 17 19, Doc. 18-15 at 4.)

Delores Freeman is the President of the Youngstown Chapter of Plaintiff the ih. Phil
Randolph Institute (“APRI”) and treasuref the Greater Youngstown Community Mobilization
Coalition, a group “consifing] of about 16 organizations committed to increasing political
awareness and assisting individuals in exercising their right to v¢2elores Freeman Dec.
118-9, Doc. 1816 at £2.) The APRI Youngstown Chapter has been involvedetout-the-
vote efforts for about five or six years (Id. at§ 10, Doc.18-16 at 2.) During the earyoting
period, these efforts involdedriving voters to the polls, and during the 2012 election and 2014
primary election, most of the people whauested rides were African Americand.(@at 1 19,

21, Doc. 1816 at 3.) During the 2004 Election, Freeman witnessed voters leave polling places
without having voted due to long linedd.(at 1 2730, Doc. 18-16 at 4.)

David Morganhas been a membef the Trumbull County Chapter of the APRI for over
40 years ands apast President of the APRI in Ohio. (Morgan Dec. 4§, ®oc. 1817 at 1.)
According to Morgan, the APRI Trumbull County chapter has a long history of involvement

with getout-the-voe efforts, and individuals who have registered to vote and been provided
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transportation to the polls have been predominately African Ameriddnat {[ 9, 17, Doc. 18
17 at 1, 3.)

Gerald A. Cooper is the pastor at Dayton’s Wayman Chapel African Metligasstopal
Church, which is predominantly African American. (Cooper Dec-4Y Boc. 1819 at 1.) The
church participates in getut-thevote efforts and he encourages his congregation toarmt®
vote early, and emphasizes the importance of Gdoldeek. (d. atf 5-7, Doc. 1819 at }2.)

He states that “[o]ne Sunday for Souls to the Polls is not enough for people in mymibyfim
due to inflexible work schedules; he also predicts that a single Souls to thedyolisiltlalso

pose a logisticathallenge” due to “many variables including the number of people to take, how
long the lines are and when to leave the polls to get back in time for another gfmuat 19
10-11, Doc. 18-19 at 3.)

Joseph Copeland has served as the Associate Mimostdhe Greater New Hope
Missionary Baptist Church in Cincinnati for 20 years and helped coordinate tSais Polls
efforts in the Cincinnati area in 2011 and 2012. (Copeland Dec3]{P®c. 1820 at 1.) In
2012, the efforts involved 12 to 15 churches, 80% of which were African Ameritchrat { 5,

Doc. 18-20 at 1.)

Shawn Braxton is the Pastor at New Life Cathedral in East Cleveland and had worke
with African-American churches on geut-thevote efforts for approximately four years.
(Braxton Dec. 11 45, Doc. 1821 at 1.) These efforts included Souls to the Polls and helping
voters vote during evening voting hoursd. @t 6, Doc. 18-21 at 1.)

Jack Frech has been the Director of the Athens County Department of Job & Family
Services ér over 30 years. (Frech Dec. 1 1, Doc2P8at 1.) His department serves “the poor

and workingclass families and individuals in Athens County,” and is required to provide voter
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registration opportunities for its clientgld. at 1 4, 9,Doc. 1822 & 1-2.) According to Frech,

his department’s clients overwhelmingly register to vote when giveogpertunity to do so in
person, but almost never do so when given the opportunity over the telephone or by mail as
“day-to-day life is chaotic and focused on survival. Taking the time to fill out a voter
registration form and then finding transportation to get to a post office is simplyomg to
happen for many of our clients.{ld. at 1 1143, Doc. 1822 at 2-3.) Further, many of Frech’s
clients ae distrustful of government and the mail, and are fearful that filling out a formliogfa

to fill out a form and send it in the mail could lead to a denial of benefiseid. at {{ 14-16,
Doc. 1822 at3.) Frechdeclares that, “[a]lthough we are ansparsely populated, rural county,
the poor people in our county netbese evenird and Sunday voting opportunities just as much
as the poor in more populated counties need theld.’af(f] 32, Doc. 18-22 at 6.)

Josh Spring is the Executive Directof the Greater Cincinnati Coalitiofor the
Homeless (“GCE”). (Spring Dec. | 6, Doc. 183 at 2.) The population served by GCHC in
Cincinnati is disproportionately African American, and one study suggebtad66% of
Cincinnati homeless are African Amean, although, according to Spring, the studkely
underestimates that percentagiel. £t 11, Doc. 18-23 at 3—4.)

Erik Crew isemployed by the Ohio Justice & Policy Center and has been involved in
helping people register and vote during Golden Week. (Crew Dec. 11 4, 6, EBtal8-2.)
According to Crew, the people experiencing homelessness taken to registerta during the
2008 Golden Week were predominantly African Americe®ee(d. at 20; Doc. 18-24 at 4.)

Georgine Getty is the former Executive Director of the GICCGetty Dec. Y 3, Doc. 18
25atl))

Glorianne Leck was a precinct committee member working at the Wick Parkgpollin
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place in Youngstown duringhe 2004 election. (Leck Dec. 1 5, Doc-A@at 1.) She states

that approximately 51% of the voters at the polling place were African American, and she
personally observed individuals leave the voting line without voting because of the length of the
wait. (d.atf15, 7,9, Doc. 18-26 at 1-2.)

Mark Freemans the brmersuperintendent of the Shaker Heights City School District in
the Cleveland Area (Mark Freeman Decf 1, Doc. 1827 at 1) He personally witnessed the
long voting linesat facilities owned by the school distraitring the2004election and stimates
that between a quarter to a third of thoseding in the long lines wewsfrican American (See
Mark Freeman Dec. 119, Doc. 18-27 at 1.)

Theremainingrelevant testimony of the declaranégarding Golden Week, Souls to the
Polls weekend voting hours, evening voting hours, voting by miad, difficulties generally
encountered by lower-income voters, and the effects of EIP voting iniO¢uonmarized below:

Golden Week

e It is Davis’ understanding that sarday registration is effective and boostdero
participation among lowancome voters; saragay registration is also important to
people who frequently move(Davis Dec. June 24, 2014 11 24, P&c. 1811 at
6.)

e Golden Week is important to lower income people who are more transient; lower
income people also tend to have lower education and are unaware of requirements
for updating registratigror registration deadlinegFairchild Dec. § 12, Doc. 183
at 3)

e According to Snyder, Golden Week is important to people in Bethel AME’s
neighborhoodecause they are typically very transient and voter registrations need
to be updated whenever a voter moveaeeSnyder Dec. 1.7, Doc. 18-12 at 2.)

e In each 0f2010 and 2011, Fairchild helped about 25 to 40-finsé student voters
to register and voten the same day during Golden Wedkairchild Dec. 1 16
17, Doc. 18-13 at 3.)

¢ Registration and voting on the same day is important because it is a one step
process for people who “spend their days looking for housing, jobs, social services,
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and meeting with caseworkeérg(Spring Dec. § 21, Doc. 18-23 at 6.)

e According to Crew, “[bleing able to register and vote at the same time was
especially helpful for people experiencing homelessness because of their more
transient lifestyle, where their addressght change frequently or they may have
no address at all. Such individuals need to update their registration frequently.”
(Crew Dec. 1 14, Doc. 18- 3 see alsoGetty Dec. § 15, Doc. 18-25 at 3.)

Souls to the PollBNeekend Voting

e Many people carwote in persoronly during the weekends(Davis Dec. June 24,
2014 1 34, Doc. 18-11 at 9.)

e The League of Women Voters of Ohio believes that the limited weekend voting
schedule established by Directive 2ai4 for the 2014eneralelection will result
in very long lines during weekend votingdDavis Dec. June 24, 2014 { 35, Doc.
18-11 at9.)

e “Souls to the Polls’ is important to the African Americans in [Snyder’s]
congregation and community. It is a way for family members across 2 and 3
generations toate together. As we take bus rides to the polls, we share the stories
of the sacrifices that people have made to give us the right to vote. We siare wi
the younger generation of voters what Jim Crow was like. We sing freedom songs
on the way to the polls. It is a sense of pride and honor that most of our young
people don't get to experience living here in America. Many of our young people
are discouraged and won’'t participate in the electoral process unless older
generations encourage them.” (SnybDeic. § 24, Doc. 182 at 5 see alsoJones
Dec. 1 18, Doc. 18-15 at 4 (“Sunday voting has become a communal event”).)

e “ Souls to the Polls’ [has been] critical to helping African Americans in [Sisjder
congregation and community to vote. Many of them cannot vote during regular
business hours because they cannot get off of work”; without Souls to the Polls,
many people around Bethel AME and poor neighborhoods would not be able to
exercise their right to vote because of lack of transportation, babysitting,canaf la
information (Snyder Dec. 120, 22, Doc. 18-12 at 4.)

e Snyder saw long lines of predominantly African American voters on the only
Sunday of early voting before the 2012 electidBeeSnyder Dec. | 21, Doc. 18-12
at 4 see alsoSimpson Dec. T 17, Doc. 418 at 3 (long lines in Montgomery
County); Copeland Dec. 1 8, Doc. 18-20 at 2 (long lines in Hamilton County).)

e Fairchild observed very long voting lines on the final Sunday before the 2008
election when a high number of African Americans voted; in 2010, he was involved
with efforts that provided transportation to the polls on Sundays during the early
voting period for hundreds of voter@rairchild Dec. 1220, Doc. 18-13 at 4.)
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e Because there can be only one location for EIP votingcpanty and because
Sunday hours are usually limited, lines for Sunday voting can be long. (Morgan
Dec. 121, Doc. 1817 at 3 see alsoCooper Dec. 11 311, Doc.18-19 at 3 (one
Sunday of early voting is not enough).)

Evening Voting Hours:

e Lack of evemg voting hours can impact the ability of workiotpss individuals to
vote. (Davis Dec. June 24, 2014 37, Doc-118Bat 10; Fairchild Dec. 26, Doc.
18-13 at 5.)

e Evening voting hours have helped members of Snyder’'s congregation vote who
work during the day and who cannot use vacation or sick time to {®&eSnyder
Dec. 1 27, Doc. 18-12 at See alsoFreeman Dec. § 24, Doc. 18-16 at 3.)

e In Fairchilds experience, during the eanwting period, workers at the
Montgomery County Board would be pessing absentee hath after hours even
when no inperson voting was allowed for that evenir({§airchild Dec. § 28, Doc.
18-13 at 6.)

Voting By Mail:

e Some voters do not trust voting by maiDavis Dec. June 24, 2014 § 30, Doc- 18
11 at 8 Delores FFeeman Dec. 1 26, Doc. 1% at 4; Copeland Dec. § 14, Doc- 18
20 at 2; Spring Dec. 1 24, Doc. 18-23 at 6—7 (voters experiencing homelessness).)

¢ “Some [voters] take pride in going to the booth and pulling the levand “for
some, as in the AfricaAmerican community,[voting] is a cultural tradition
because it is a right that was foudtdrd for and they want to experience it in
person.” (Davis Dec. June 24, 2014 § 30, Doc-1118at 8 see alsoMorgan Dec.
25, Doc. 18-17 at 4.)

e According to Davis, Senate Bill 205 prohibits prepaid postage for ballots and
requires all fields on the ballot envelope to be complet@hvis Dec. June 24,
2014 9 31, Doc. 18-11 at 8.)

e According to Fairchild, “[m]any of the people from lowiacome backgrounds that
I've worked with do not trust voting by mail. Even organizers do not encourage it
because it is a mulitep process where you must find postage,-maih absentee
ballot request, then find postage again, and mail in the absentee ballot. - Lower
income people wviih les educational attainment are often living chaotic lives and
are often unable to understand this process.” (Fairchild Dec. I 29, Doc. 18-13 at 6.)

e According to Braxton, “Vote-by-Mail’ is not a sufficient alternative to [HIP

voting. First, most othe people | interact with regularly do not even pay their bills
by mail anymore, so many people overlook traditional mail as a means to cast their
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vote since it is not a traditional medium for voting. And, second, minority
communities | have worked wittlistrust the votdy-mail system and want to see
their ballots actually processédBraxton Dec. § 15, Doc. 18-21 at 2-3.)

Difficulties Encountered by Lower Income Voters:

e According to Davis, “many working-class people in Ohio rely on public
transpotation,” and use of public transportation to get to polling places can entail a
large time commitment; “this time commitment is usually compounded with other
concerns workinglass people face and manage daily, including family obligations,
work and healtltare” (Davis Dec. June 24, 2014 27, Doc-11I8at 7 see also
Braxton Dec. § 12, Doc. 18-21 at 2.)

e Long voting lines can present challenges to voters with health problems, those
relying on others for transportation, and those with family obligatigDavis Dec.
June 24, 2014 | 36, Doc. 18-11 at 9-10.)

e Cuts in earlyvoting opportunities negatively impact those with lower education
because they may not learn of the chand@&avis Dec. June 24, 2014 { 40, Doc.
18-11 at 10-11.)

Effects of EIP Voting in Ohio:

e “[D]ue to early voting, counties do not need as many precincts on Election Day and
are consolidating precincts”; “these changes can benefit [Boards] and save them
money and resourcés.(Davis Dec. June 24, 2014 33, Doc-118at 9 seealso
Fairchild Dec. { 31, Doc. 18-13 at 6-7.)

2. Expert Opinions and Other Statistical Evidence

Before discussing the report of Plaintiffs’ statistical expert, Dr. Dahiebmith, the

Court notes that some significant limitations exist regarding the a\aiddttion data. Ohio’s

88 county Boards use five different election management software systendoandhair own

policies for using these systems to track election data. (Damschrodeff D& Doc. 4D at 4.)

Thus, statistics of when absentee goéee cast or whether a voter cast an EIP vote or actually

voted by mail, may possibly not be consistently tabulated from county to county making county

to county comparisons or statewide totaling difficult. Further, statistick as when votes are

adually counted during the earlyoting period may not be accurate at all. As an example, when
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an absentee ballot requested in person is taken home but returned by mail, some caynties m
count that as an EIP vote, while others may count it as an abseredwaonail. [d.)
Conversely, an absentee vote requested by mail and returned in person may be counte(
differently by different counties.Id.) As another example, counties vary on whether they count
an EIP vote as recorded on the date it is cast s¢hgudate on which the registration is verified.
(Id.)

Furthermore, statistics from Franklin County suggest that voters do not cohgictesht
ballots during the same portion of the EIP voting period from election to electionnskance,
“of the 8534 in person absentee voters during ‘golden week’ in 2008, only 259 (or 3.35%) voted
in person during ‘golden week’ in 2012.” (Damschroder Dec. 1 39, De8.at17.) Further,
“only 61 electors in Franklin County [ ] voted in person absentee durindeigaveek’ in each
of the last three federal general elections (2008, 2010, and 2018))" Of the 15,432 Franklin
County EIP voters during the last five days prior to the 2008 election, only 2,326 voted during
the last five days before the 2012 electiokal.) (

a. Plaintiffs’ Expert, Dr. Daniel A. Smith

Plaintiffs’ primary expert, Dr. Daniel A. Smith, Professor of Political Saeand
University of Florida Research Professor, is a nationally renowrpdrt on electoral processes
and the effect of political institutions on political behavior. He has extensivarchse
consulting, and academic experience in his field and has been widely cited ngdydhe U.S.
Supreme Court. (Smith Report, Doc-1&t 2.) He submitted an expert repdted “Analysis
of Effects of Senate Bill 238 and Directive 2608 On Early InPerson (EIP) Absentee Voting
By Blacks and Whites in Ohio” (Doc. 1B and an expert rebuttal declaration (Doc133, and

the record contains his deposition taken on August 1, 2014 (D&). 64-
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Plaintiffs’ counsel asked Smith “to assess whether reductions in EIP edseiing
resulting from the passage of [SB 238] in 2014 and Secretary of State Jon Hustedivei
201406 are likely to have differential effects on black ardtevvoters in Ohio.” Because the
Smith Report “was largely written prior to June 11, 2014, when the court ordered $ecretar
Husted to set uniform hours including the last two days of the early voting periodghélysis
therefore includes the last tvaays of the early voting period.” (Smith Report, Doc:118t 1,
n.1.y

Drawing on public data sources and using standard statistical methods, Smitidesnc
that:

there is strong empirical evidence in Ohio that a greater proportion of blacks not

only cast EIP absentee ballots than whites but do so on early voting days that have

been eliminated by SB 238 and Directive 2@54 As such, blacks in Ohio will

likely be disproportionately and negatively affected in 2014 by the reduction in
EIP absentee votindays caused by SB 238 and Directive 2014-06.

(Smith Report, Doc. 18-1 at 4.)

Smith compares usage of EIP voting by Afridamerican Ohioans to white Ohioans in
the 2010 midterm and 2012 presidential elections. For his analysis of the 2012 elecition, Sm
includes data from 84 of Ohio’s 88 counties; for the 2010 election, he includes data from the five
most populous counties: Cuyahoga, Franklin, Hamilton, Montgomery, and Sum§nith (
Report, Doc. 18l at7, 10, App’x A 1.) He had insufficient time include more complete data
because the “considerable heterogeneity across the state’s 88 [Boards] with t@speir data
collection, data formatting, and public access, mak[e] the collection and subsaqalysts of
EIP absentee voting records fpiarduous.” [d. at App’x A 1.) Defendants’ expert argues that

these five counties “are so unrepresentative of the state in terms of several tedtas scial

" Smith’s Rebuttal Report restores these days, finding that thiésrasei consistent with his original report. (Smith
Rebuttal, Doc. 531 at 1214.)
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composition, partisanship, urban density, [that he does] . . . not believe that irddrent¢he
2010 data about the effects of SB 238 and Directive -D@l4tatewide are valid.” (McCarty
Report, Doc. 44 at 3, n.1.) Nonetheless, Smith argues, and the Court agrees, that the findings
from these five counties, which account for over-tmel of the state’s population and nearly
73% of Ohio’s AfricarAmerican population, are highly probative. (Smith Report, Do€l 48
10; Smith Rebuttal, Doc. 5B1 at 23.) Because Ohio does not record voters’ races, Smith
“‘use[d] U.S. Census data to determine the geographic breakdown of the Ohio voting age
population ['VAP’], by race, at the census block levéhe smallest geographic unit for which
the Census Bureau reports data.” (Smith Report, Doc. 18-1 at 12.)

Smith “[uses] a combination of aggregégel and individualevel data, . . . rely[ing] on
three standard ecological inference techniques to draw inferences about thsdfifeéa voting
rates of blacks and whites in Ohio.” (Smith Rebuttal, Doelbat 2.) He asserts that “[e]ach
of thesemethods is sound and appropriate,” and his “findings across these different methods are
consistent, reinforcing their validity and reliability.Td()

Bivariate correlation Smith first examines the bivariate correlation between the

percentage of the AfrannAmerican VAP in a particular census block to the percentage of EIP
votes cast in that block. (Smith Report, Doc-118t 13.) Smith found that, the greater the
percentage of the AfricaAmerican VAP, the greater the percentage of EIP votes thatoaste

(Id. at 13-15, Fig. 1 (2012 election), 223, Fig. 7 (2010 election).) The same is true of votes
caston the eliminated dayqld. at 15-16, Fig. 2, 23-24, Fig. 8.)

Homogeneous area analysik the 2012 election, looking at only racially horangous

census blocks, that is, census blocks comprised eititgely of African Americans oentirely

of whites, Smith found that “the rate of EIP absentee ballots cast in 100% black lckrakss
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was more than twice the comparable rate in 100% whitsuseblocks.” (Smith Report, Doc.
18-1 at17-18, Fig. 3.) “[lJn homogenous black census blocks, roughly one in five voters . . .
cast an EIP absentee ballot,” while “fewer than one in 10 votes cast by veiagsini 100%
white census blocks . . . was &hP absentee ballot.” Id.) Finally, “in homogenous black
census blocks, the rate [of EIP absentee ballots] was two to four times tihe mataogenous
white census blocks during the first week of early votindd’) (

As for the 2010 election, Smith found that, in racially homogeneous census blocks, the
EIP absentee voting rate was higher in black census blocks than in white censsi®iloearly
every day of EIP absentee voting, and “blacks . . . were more likely than amepahites to
utilize EIP absentee voting.” (Smith Report, Doc-118t24-25, Fig. 9.) “Specifically, the EIP
absentee voting rate in 100% black census blocks was roughly four times the compteable ra
completely homogeneous white census blockkl” at 25.)

Method of bounds analysis applied to nearly homogenous census blocks. According to

Smith, “[@] limitation of homogeneous area analysis is that the observed beinastmh areas
... may not be identical to rates in racially heterogeneous census blo8wmith Repa, Doc.
18-1 at18.) To address this possibility, Smith also analyreslyhomogeneous census blocks,
defined as census blocks which are at least 90%ladk or allwhite. (d. at 18-19.) Smith
explains that, “when applied to nearly homogeneous black census blocks,” the “method of
bounds” analysis “specifies both a minimum and a maximum possible black EIP ahstingge
rate.” (d. at 19.)

Applying this method, Smith found that “EIP absentee voting rates in nearly
homogeneous black census blogksre consistently higher than those in nearly homogeneous

white census blocks” in the 2012 election. (Smith Report, Doel &8 19-20, Fig. 4.)
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Examining votes cast only on days that would have been eliminated had SB 238 andeDirect
201406 been in effect for the 2012 election, Smith found that “nearly homogenous black census
blocks had greater rates of EIP absentee voting than nearly homogenous mdute ldecks.”

(Id. at 21, Fig. 5.)

Smith also found that “EIP absentee voting rates in nearly homogenous black census
blocks were higher than comparable EIP absentee voting rates in nearly hemagevhite
census blocks in the 2010 General Election.” (Smith Report, Det.at86, Fig. 10.) Looking
at votes cast only on days that would have been eliminated had SB 238 and Directi@é 2014
been in effect for the 2010 election, Smith found that “census blocks with at |8ad188k
VAP had higher EIP absentee voting rates than comparable white census;floulesier, “[a]s
the bounds characterigimear racial homogeneity are relaxed, the true values of black and white
EIP absentee voting on [those days] . . . become more difficult to distinguidhdt 2728, Fig

11.)

Current Population Survey. Smith also examines data from the Current tRopula
Survey Voting and Registration Supplement (“CPS”), which is conducted duringoelgetirs
by the U.S. Census Bureau and the U.S. Bureau of Labor Statistics and is “one of the most
accurate among all election surveys3niith Report, Doc. 18 at28 n.31 (citation omitted).)

Smith concludes that the CPS data “provides additional evidence that black voters in f@hio we
disproportionately more likely to cast EIP absentee ballots in the 2012 and 2008 General
Elections.” (d. at 28-29.) Specifically:

[lln the 2012 General Election, 19.55% of blacks reported voting EIP absentee

ballots in Ohio, whereas 8.91% of whites in the state reported they voted EIP

absentee ballots. The statistically significant results indicate that blacls voter

were more likelyto cast EIP absentee ballots in the 2012 General Election than

white voters. Similarly, according to the 2008 CPS November Supplement,
19.88% of blacks reported casting EIP absentee ballots in Ohio, whereas 6.18% of
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whites reported doing so. Again, ttesults are statistically significant, indicating
that blacks were more likely than whites to cast EIP absentee ballbis 2008
General Election. These individdalel findings bolster the homogeneous area
and method of bounds analyses previouslgudised.

(Id. at 31.)
Overall, Smith concludes:

The foregoing analysis using public data and employing standard social science
methods indicates that blacks in Ohio have higher EIP absentee voting rates than
whites, and that in the two most recent Generdectibns, blacks
disproportionately cast EIP absentee ballots on days that would have been
eliminated under SB 238 and Directive 26d8. In addition, individualevel

CPS data indicate that blacks in Ohio relied more heavily on EIP absentee voting
than whites in the 2008 and 2012 General Elections. Overall, my findings
provide strong empirical evidence that in future elections voting age blacks
residing in Ohio will be disproportionately affected by the reductions in EIP
absentee voting.

(Smith Report, Doc. 1&-at31.)

b. Plaintiffs’ Expert, Professor Vincent Roscigno, Ph.D.

Professor Vincent Roscigno, Ph.D., a Distinguished Professor of Arts & Sciences in
Sociology at The Ohio State University, has extensive academic experiencessaagch
expertise o the topics of “social inequality, its persistence within and across a host of
institutional domains, and the mechanisms underlying it including discrimin&tigRdscigno
Report, Doc. 1& at 4.) He submittedan expert repottitled “Racial Inequaty, Racial Politics
and the Implications of Recent Voting Restrictions in Ohio: Analyses oft&é&m@tors One,
Two, Three, Five, Six and Seven of the Voting Rights Act; Expert Report Submittedhaif B
of Plaintiffs in NAACP v. Husted” (Doc. 18), and the record contains his deposition taken on

July 10, 2014 (Doc. 423).

8 While Defendants call Roscigno “a sociologist with no meanirgypkrience in election law,” they apparently do
not dispute his findings regarding the disparities faced by Afigaarican Ohioans. (Response, Doc. 41 at 36.)
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Roscigno’s report “provides an overview of the historical and contemporary status of
racial/ethnic minorities in the state of Ohio” focusing on Senate Fact@sTwo, Three, Five,

Six, and Sevef. (Roscigno Report, Doc. 18-2 at 3.)

Senate Factor Five Focusing on “the extent to which minority group members
[specifically AfricanAmericans] bear the effects of discrimination in areas such as education,
employment, and health, whichnder their ability to participate effectively in the political
process,” Roscigno describes “stark and persistent racial inequalities ] woflkg housing,
education and health” with roots “in both historical and contemporary discriminatactices.
(Roscigno Report, Doc. 1B at 3.) He states that these inequalities “create unique and
compelling resource, transportation, time and informational disadvantages” asngp aod
opines that “[r]ecently instituted voting restrictions will have a frrttisparate, negative impact
on minority but also poorer, working class, and aging populations in Ohio and their cagacitie
vote.” (d.at 3.)

Specifically, Roscigno states that “African Americans . .. face entrenchedtqetrsind
quite profound disadvantages when it comes to employment and returns to employment.”
(Roscigno Report, Doc. 1B at 5.) While these inequalities “are partially explained by a long
history of racial exclusion, educational segregation, and their consequencestafgjorary
research makes very clear” that these inequalities “continue to be drivemgriegat®n, the
relegation of minority employees to lower return and more precarious jobs andgngoaority
vulnerability to discrimination in hiring, firing, promotip demotion and harassmenid.(at 5.)

Drawing on data from the 2012 American Communities Survey of the U.S. Census

(“ACS”), Roscigno states that “Whites (32%) are significantly overreptederelative to

° The “Senate Factors,” cited by the Supreme CouFhiornburg v. Gingles478 U.S. 30, 371086), are discussed
more fullyin Section IV.A.2infra.
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African Americans (19%) in uppier positionsin the professional, managerial and financial
occupational ranks, where job security, flexibility, benefits and rewaedsigmificantly higher,”

and “African Americans (29%) are more likely than Whites (22%) to work in seand sales
related occupatits and, to a lesser extent, in administrative and office support positions.”
(Roscigno Report, Doc. 1B at 56.) This data is somewhat parallel to data from 2012 reports
from the Equal Employment Opportunity Commission, which shows that approxin3at@b

of White Ohioans and 13% of African Americans “held top positions in the upper echelons of the
occupational hierarchy (executives, managers and professionals),” and “36.2%%icain
Americans versus 23.1% of whites” held “loweng service and salesork positions—
positions with significantly lower earnings and benefits, less autonomy andiusolge
flexibility, more likely to pay hourly wages rather than a salary, and witte malatility in terms

of job security.” [d.at 7.)

Roscigno states thds]ubstantial bodies of social science research . . . often conclud[e]
that contemporary institutional practices and discrimination play a significanfimotausing
these inequalities], especially when the disparities are as large as they &ie.in(Rbscigno
Report, Doc. 1@ at 7.) Research shows that “there continues to be significant ‘minority
vulnerability’ in the course of employer decisionmaking,” impacting minorityéjrpromotion,
demotion, and firing in significant ways.” Id( at 8.) ‘Such analyses typically statistically
control for important background attributes such as education, experience and skillidevels
order to capture the extent to which explicitly racialized processes asedi@irring.” (d.)

Racial occupational impialities are linked to disparities in income, poverty status,

residential and schooling options, and health status. (Roscigno Report, Bbat 1®.) Job
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scheduling and flexibility have a direct impact on voting and its barriers, &ed disparities
affect cost calculations regarding voting and the barriers to votidg. (

Roscigno states that substantial residential segregation exists in Ohio; indaetad,
Cincinnati, and Columbus are among the most segregated cities in the nationgn&8sport,

Doc. 182 at 16-11.) According to ACS data, 72.8% of white households in Ohio and 38.5% of
African American households are homeowners rather than renters. “lhis \eiv-end rental
markets than one finds high levels of residential miybalind instability,” and 21.6% of African
Americans compared to 12.9% of whites reported a residential move over thgeprior(d. at

12.)

Roscigno finds that this residential segregation is caused by the finandiabtiops of
employment inequalities as well as continuing discriminatory practices by sed#odlords,
and lending and insurance institutions. (Roscigno Report, De2.at8.2-15.) Consequences
include limited access to employment, increased segregation of schools, “neighborhood
instability, limited institutional supports, heightened criminal victimization and declmes
overall trust in neighbors, institutions and politicsld. @t 15.)

According to Roscigno, these disparities have “specific and direct consequences
voting” (Roscigno Report, Doc. 13 at 16.) First, they result in disparate access to
transportation. According to ACS data, African American Ohioans have an average of 1.2
vehicles per household, compared to 2.2 vehicles for whites, and are about thsesstiikely
to rely on public transportation or walk to workd.{ Second, “African Americans in Ohio are
disparately located in nesalaried, lowepaying jobs where it is much more difficult to take
time off to vote during regular business hourdd. &t 17.) Third, the inequalities make it more

difficult to arrange childcare during the day. According to ACS data, “72% Abfcan
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American households in Ohio are single parent families with at least one childaigieen
years old compared to 25% of White householdd."gt 18.)

Senate Factors One and ThredNoting that Senate factors one and three overlap,

Roscigno considers them together. Examining “the history of official votiaged
discrimination in the state,” he states that “[o]fficial votmedated discrimination against
racial/ethnic minorities was a cornerstone in Ohio from the very outset atatslishment as a
state,” considering that the state constitution originally limited voting rights tovdmtg males.
(Roscigno Report, Doc. 18-2 at 26.)

As for “the extent to which the state . . . has used voting practices or procedutesdhat
to enhance the opportunity for discrimination against the minority group,” Roscigne tsate
“there are other and much more receoting practices and changes with implications for
discrimination against minority voters in the state.” (Roscigno Report, De2.at&8.) He
asserts that poll watchers during the 2012 election disparately targetedn;ceigh minority
concentrated raas and greater residential mobility or sodarity regarding permanent
addresses.” Id.) He also cites changes to eavigting days and hours as well as the recent
passage of voter identification laws in states with high minority populations ginerminority
and low-income voter turnout in 20084d.]}

Senate Factor Two As to whether voting in the jurisdiction remains or is “racially

polarized,” Roscigno cites exit poll data showing that dramatically pothviaéng in the 2008

and 2012 presidential elections and substantial polarization in the 2004 election. r{&oscig
Report, Doc. 1& at 32.) Specifically, in 2012 and 2008, respectively, approximately 41% and
46% of white voters and 96% and 97% of African American voters voted for Barack Obama

2004, approximately 44% of white voters voted for John Kerry versus 84% of Africancamer
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voters. (d.) Roscigno cites other examples of racially polarized voting in the 2008 Derocrat
Primary election, the 2010 gubernatorial election, and the 2010 and 2012 elections for Senate
(Id. at 33-34.)

Senate Factor Six Considering whether there continue to be “overt or subtle racial

appeals” in the electoral process, Roscigno suggests that the explicit rpeialsapf the past
have been mostly regded by “more subtle, radaden messagesmessages that draw on more
general stereotypes (e.g., minority criminality or welfare depearyjan an effort to motivate
white voters in a particular direction.” (Roscigno Report, Doe2 E8 34.) He cites a020
campaign for State Treasurer that portrayed an African American opponentragt and
connected to Muslim mosques and those of Arab descést.at(35.) Another example is a
television commercial “displaying a shouting African American woman nerircity Cleveland
alongside mostly other African Americans, claiming that Obama gave hena.phal. at 36.)

He also notes that “explicitly racial appeals . . . became apparent among at neast so
portion of the white electorate,” citing a shirtaatally for Mitt Romney which read, “PUT THE
WHITE BACK IN THE WHITE HOUSE,” as well as a highly publicized alititled “America
Needs a White Republican President.” (Roscigno Report, Doc. 18-2 at 35-36.) Rassgm®
that such examples “suggestpalitical climate in Ohio that remains somewhat tolerant of
explicit race politics.” Id. at 36.)

Roscigno cites as an example of intimidation of African American and kispaters
the placement of 60 billboards reading “VOTER FRAUD IS A FELONY!” ispdoportionately
African and low income neighborhoods of Columbus and in predominantly African Aeameric

and Latino neighborhoods in Cleveland. (Roscigno Report, Doc. 18-2 at 37.)
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Finally, Roscigno quotes two politicians discussing early voting. Firgty August
2012, Doug Preisse, the Republican Party Chairman of Franklin County, in a campaign
supporting cutbacks to Ohio’s early voting program, stated [irraaikto a reporter] ‘I guess |
really actually feel we shouldn’t contort the voting process¢ccommodate the urbawread
African-American—voter turnout machine.” (Roscigno Report, Doc-2L&t 38.) Roscigno
asserts that Preisse’s “willingness to admit to the need to suppress Afneaican votes in a
written email again illustrates the tokence for racial appeals in Ohio.ld() Second, during a
February 2014 discussion about early voting in the House Policy and Legislativeigbive
Committee, State Representative Matt Huffman stated, “There’s tbap @f people who say,
‘I'm only voting if someone drives me down after church on Sunday.’ . . . Really? Idhéhat t
person we need to cater to when we’re making public policy about electiond}™” (

Senate Factor SeverAs for “the extent to which members of the minority group have

beenelected to public office,” Roscigno states that “Ohio has made significanepsdign that
its U.S. congressional representation underrepresents its Africancam@opulation only by a
small margin. (Roscigno Report, Doc.-28at 38.) However, Afrien Americans are
significantly underrepresented, “both historically and contemporarily, in the ma®rtant,
visible and influential elected state postdd. at 38-39.)

c. Defendants’ Expert, Sean P. Trende

Sean P. Trende, the Senior Elections Asiafor RealClearPolitics, is an “expert in the
fields of psephology, voter behavior, voter turnout, polling, and United States demographic
trends and political history.” (Trende Declaration, Doc:344t 3, 5.) He has “studied and
written extensively atut demographic trends in the country, exit poll data at the state and
federal level, public opinion polling, and voter turnout and voting behavior” and statéj]Hea

overarching purpose of [his] writings . . . is to try to convey more rigorous tistatis
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understandings of elections than is typically found in journalistic coverage tibeteto a lay
audience.” Id. at 6.) Trende submitted a Declaration (Doc341and the record contains his
deposition taken on July 29, 2014 (Doc-Bdas wellas a deposition taken on June 6, 2014 in
separate litigation (Doc. 53).

Trende’s declaration examines how the challenged reductions in Ohio’s vchieduse
fit into the national context, whether those changes are expected to decreasty wter
turnout, and whether the apparent disparate usage of early voting by African Amaeriches i
2008 and 2012 elections are expected to continue. (Trende Declaration, Doc. 41-3 at 3.)

Trende states that “Ohio maintains one of the most expansive systemly eéag in
the country,” with an earlyvoting period twice the national median. Ohio is among a minority
of states with weekend voting hours and only about a dozen states with Sunday voting hours.
Trende states that “a large majority of United Statesdictions” do not offer same day voter
registration. (Trende Declaration, Doc. 3kt 4-4, 8-21.)

Trende concludes that, even assuming that African American Ohioans dispropostionatel
use early voting, “there is little evidence that these votersdmaiil to adjust their behavior ...
and vote during the 22 days of early voting remaining (or on Election Day).” Trende #sserts
“the data suggest that this is exactly what occurred in states that did not tsevedtie of laws
in place.” (Trende Bclaration, Doc. 41-3 at 4.)

Comparing voting trends in and outside Ohio, Trende concludes that “Afkicemican
participation was up more-dess acrosshe-board in 2008 and 2012, regardless of the amount of
early voting a state offered,” and was laggeal function of exogenous forces including the
historic nature of the Obama candidacy. Trende asserts that “the fact that-Afmeaican

participation in early voting in 2010 was down substantially, and was statistically
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indistinguishable from nohlispanic white participation makes it difficult to draw any firm
conclusions about whether the apparent racial disparity in usage of early vopresidential
elections is permanent or transitory.” (Trende Declaration, Doc. 41-3 at 4, 22—-33.)

Trende presenta multistate data analysis evaluating the effects of the number of days of
early voting on AfricarAmerican voter turnout, and finds that “it is difficult to conclude that
early voting enhances Africeimerican turnout, however measured.” (Trende Datlan,
Doc. 413 at 3340.) He states that a recent study concluded that “early voting does ndiactual
make voting easier” because “[a] voter still has to make a trip to the voting boddh &t b.)
“Moreover, by diluting the effect of mobilizatiosfforts and the social experience of Election
Day, early voting might even reduce turnout on balanckl’af 5, 4344.) Trende conceded at
a deposition in separate litigation, however, that he was “aware of a sghaadensus that
sameday registréion increases turnout.” (Trende Dep., June 6, 2014, Do6. &83252:24
253:1.)

d. Defendants’ Expert, Dr. Nolan McCarty

Dr. Nolan McCarty, the Susan Dod Brown Professor of Politics and Public Affairs and
the chair of the Politics Department at Princdtbmiversity, is widely published on the effects of
electoral rules on legislative partisanship and polarization and is thatlcor of a PhBevel
textbook on the application of mathematical models in political science. (McRasgponse,
Doc. 414 at 2.) McCarty submitted a Response to Expert Report of Daniel A. Smith (Doc. 41
4), and the record contains his deposition (Doe5%4 In his report, McCarty evaluates “the
appropriateness of [Smith’s] methodologies, the quality of [his] analysis, ameab@nableness
of [his] inferences.” (McCarty Response, Doc. 41-4 at 2.)

McCarty criticizes Smith’s report for possible aggregation bias asértasthat Smith

shows only a weak positive correlation between EIP voting rates and black VAP ahshe ce
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block level. McCarty finds a stronger negative correlation at highesle¥aggregation such as
at county level. (McCarty Response, Doc-#4ht 15.) Smith responds that any possible
aggregation bias is “dramatically worsen[ed]” by aggregating up from cdahgcis to county
level. (Smith Rebuttal, Doc. BBl at 6.) Smith also provides two additional analyses, rerunning
his regressions compensating for counties’ different characterisidstheen rerunning his
regressions using data aggregated at the census tract level. Under both addégtbhods,m
Smith arrived at results consistent with his original report. (Smith Rebuttal, DA4. &39-10.)
McCarty argues that Smith’s analysis of homogenous and nearly homogenous census
blocks “omit informationabout thousands of Ohio voters and therefore may not provide a
reasonable estimate the statewide racial discrepancy in EIP voting rates.’ar(iViB€sponse,
Doc. 41-4 at 8, 9, 15.)
He also suggests that Smith misapplied the method of bounds analyseartg n
homogenous census blocks by omitting information about how Smith estimated the tdtat num
of votes cast by white and African Americans in each census block. (Md®esponse, Doc.
414 at 810, 15.) Smith responds that McCarty provides no eoghigvidence contradicting
Smith’s “implicit assumption . . . that turnout in the 2012 General Election in Ohicak@s &s
equivalent in homogenous and nearly homogenous black and white VAP census blocks.” (Smith
Rebuttal, Doc. 53-11 at 17.)
Finally, McCarty asserts that “the evidence shows that reductions in the wofd6lR
voting does not reduce turnout.” (McCarty Response, Doc. 41-4 at 16.)

e. Defendants’ Expert, Dr. Thomas Brunell

Dr. Thomas Brunell, Ph.D., Professor of Political Science at theeksity of Texas at
Dallas, has published dozens of articles as well as a book titled, “Represerdat

Redistricting: Why Competitive Elections are Bad for America.” (Brunell Dattar, Doc. 41
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5 at 3.) Brunell submitted a Declaration (Doc-51land the record contains his deposition
(Doc. 642). Asked to respond to Smith’s report, he finds that its usefulness is limited bgl seve
problems.

First, he states th&mith assumes the last Sunday and Monday before the election would
not be earlyvoting days. (Brunell Declaration, Doc.-81at 2.) This a problem is remedied by
the analysis contained in Smith’'s Rebuttal Report, which confirmed his origndiahds, even
after restoring the final Sunday and Monday of early voting. (Smith Reldbttel 5311 at 12
14.)

Second, Brunell suggests that voters may simply change their behaviootonzmdate
the elimination of somearly-voting days, a suggestion that Smith does not purport to cover in
his report. Finally, Brunell criticizes the limitahs of Smith’s data set, which includes only two
elections, and only five counties as to one of those elections. (Brunell Declaratiod1i3oat
2)

Brunell also cites recent research by Barry C. Burden and dtreitse proposition that
early-voting opportunities actually reduce voter turnout. (Brunell Declaration, Dag.a4B-4.)

Apparently either ignoring or disputing the various barriers to voting discussed by
Roscigno, Brunell asserts that “[p]eople who want to vote will pay the costsingvdhese
costs are usually quite lewregister to vote and then cast a ballot (go to polls, send in absentee
ballot, etc[.]).” (Brunell Declaration, Doc. 41-5 at 6.)

f. Plaintiffs’ Expert, Dr. Barry C. Burden

Dr. Barry C. Burden, Professor of PoldlcScience at the University of Wisconsin
Madison, coauthored an article cited by Defendants’ experts for the propositiothéhat
availability of early voting decreases voter turnout. (Burden Declaration, B84 at 1-2.)

Burden states that Defendanéxperts fail to adequately represent four crucial aspects of his
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article’s analysis-aspects which “make[] clear that our study is not especially relevant to this
case.” [d.at 2.)

First, Burden states that the “study does not address the specificuraqde
circumstances of Ohio,” but rather “define[s] ‘early voting’ as any optimwaltly a person to
vote without an excuse before election day.” He states that “[i]t would ... be unwdrtant
jump from the general pattern we observed to make strong claims about the @ffeffering
early voting in any particular jurisdiction ... because the precise fornedhnkyt voting takes and
how it interacts with other laws and demographics of the state are quiabledri (Burden
Declaration, Doc. 53 at2-3.)

Second, “the negative effect of early voting that [Burden et al.] observed holdsonly
states with early voting but without same day registration”; when a stats bffth, “there is not
a negative effect on turnout.” (Burden Declaration, Doc. 53-4 at 3.)

“Third, our study did not analyze African Americans’ response to early vbtmg
rather reflected behavior of the predominately white national electoratderBapines that “it is
likely that effects of offering early voting would be different for nanites who bring different
demographic characteristics, skills, experiences to the election procesgderiBDeclaration,
Doc. 53-4 at 3.)

Finally, Burden asserts that “it is inappropriate to draw inferences bor study to
situations where voting opportunities are removed” because his study examioddadtbon of
“convenience voting” options, rather than removal of voting opportunities. (Burden Declarati
Doc. 53-4 at 4.)

g. Plaintiffs’ Expert, Dr. Paul Gronke

Paul W. Gronke, Profegs of Political Science at Reed College and Director of the Early

Voting Information Center, was retained to evaluate whether Defendants’t engperts
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“accurately cite the complete body of [his] scholarship regarding eating and turnout and
more bradly the state of academic research regarding early voting and voting Ibéhavio
(Gronke Declaration, Doc. 33at 2-3.) He makes the following conclusions.

First, Gronke states that Defendants’ expert reports frequently usenth@etety voting”
imprecisely and cite literature which does not distinguish between EIP voting aimgdj Vot
mail. Gronke asserts that “the failure to distinguish between the two rendsesntlaterials of
limited value in assessing the effect of earhperson voting.” (Gronke Declaration, Doc.-53
at 3.)

Second, Defendants’ expert reports cite literature based on data from 20@&Qrveth
most data from 2004 and earlier, and fail to account for significant changes in energ r
history. (Gronke Declaration, Doc. 53at 3-4.)

Third, Gronke reports that “[t]he literature concerning saag registration consistently
finds that samelay registration is associated with higher turnout.” (Gronke Declaration, Doc.
53-5at4.)

Finally, he criticizes Defendants’ experéeports’ citations to literature noerning
situations where earyoting opportunities are added, rather than eliminated. He opines that
“[t]he difference is critical, because literature that specifically addressegisits where early
voting opportunities have been removed suggests that removing such opportunities has had ¢
negative effect on voters.” (Gronke Declaration, Doc. 53-5 at 4.)

h. Analysis of Expert Evidence

While Smith’s analysis necessarily relies on limited data, the Court find®hedisions

regarding disproportionate use of EIP voting by African American Ohioans tolbsupgorted.

Smith’s report has significant probative value and sufficiently demonsttasgs African
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Americans rely on EIP voting at far greater rates than whmté&hio, including on the days and
times eliminated by SB 238 and the 2014 Directives.

The Court accepts Roscigno’s undisputed findings regarding employment dispasitie
well as significant disparities in residential, transportation, and childggi@ng and concludes
that these disparities significantly increase the cost of casting a vote.

i. Other Statistical Reports and Studies

In addition to the above expert opinions, the record contains other statistical redorts an
studies tending to support the conclusions of the Plaintiffs’ experts, including theifigiilow

First,a report analyzing racial earlypting patterns in Cuyahoga County during the 2008
presidential election estimated that, while white voters exercised thebyatail option at
greater rates than African Americans, African American voters were 26.6 meslikely to
have utilized EIP voting during that election than white voters. “Despite aceguntia mere
28.6% of the estimated overall vote, African American voters cast an extifia©% of all EIP
ballots in Cuyahoga County in 2008.RYSSELLWEAVER, PH.D & SONIA GILL, ESQ., LAWYERS'
CoMMITTEE FOR CIVIL RIGHTS UNDER LAW, EARLY VOTING PATTERNS BY RACE IN CUYAHOGA
COUNTY, OHIO; A STATISTICAL ANALYSIS OF THE2008GENERAL ELECTION, October 2012, Doc.
188 at 14.) The report cautions that the results do not indicate that “Cuyahoga Countyminorit
voters necessarily will be precluded from voting because of the proposed [limitati&iB t
voting]” but that “a reasonable interpretatiof [the] results is that elimination opportunities to
vote early in person effectively raises the cost of voting for mang lfsican Americans than
whites.” (d. at 6.)

Second, another analysis of 2008 EIP voting in Cuyahoga County concluded that

“African-American, white, and Hispanic voters who used EIP voting had significantly lower
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incomes than members of those same groups who voted on election day or by(NGRMAN
ROBBINS & MARK SALLING, RACIAL AND ETHNIC PROPORTIONS OF EARLY INPERSON VOTERSN
CUYAHOGA COUNTY, GENERAL ELECTION 2008, AND IMPLICATIONS FOR 2012, available at
http://urban.csuohio.edu/publications/center/northern_ohio_data_and_information_Recige/
|_and_ethnic_proportions_of _early_in-person_voting.pdf, Doc. 18-6.)

Third, a reprt prepaed by the Franklin County Board concluded that, during the 2008
election, “a disproportionately higher amount of African Americans utilizid @ting,” and
“21% of all weekday EIP voting took place after 5pm.DAQIEL BRILL, FRANKLIN COUNTY
BOARD OFELECTIONS, 2008EARLY IN-PERSONVOTING, Aug. 16, 2012, Doc. 18-5 at 2.)

Fourth, another report focusing on the 2010 election concluded that “early voters
[including those voting by mail] were more likely than electttay voters to be women, older,
and of lower income and education attainmenRAY( C. BLISS INSTITUTE OFAPPLIED POLITICS,
UNIVERSITY OFAKRON, A STUDY OF EARLY VOTING IN OHIO ELECTIONS, Doc. 18-3 at 1.)

V.

Rule 65 of the Federal Rules of Civil Procedure authorizes the Court topgeminary
injunctive relief. “A preliminary injunction is an extraordinary remedycalkhshould be granted
only if the movant carries his or her burden of proving that the circumstaeeely cdemand it.”
Overstreet v. LexingteRayette Urban Cnty. ®&t, 305 F.3d 566, 573 (6th Cir. 2002). A
district court is to consider the following four factors when deciding to issue ity
injunction: (1) whether the movant has a strong likelihood of success on the meritse{@gmnwh
the movant would suffer irreparable injury without the injunction; (3) whether issuzinthe
injunction would cause substantial harm to others; and (4) whether the public interesbeoul

served by the issuance of the injunctiSee Hunter v. Hamilton Cnty. Bd. of Elec8o®35 F.3d
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219, 233 (6th Cir. 2011). “[T]he four considerations applicable to preliminary injunctions are
factors to be balanced and not prerequisites that must be satidirete” EaglePicher Indus.,
Inc., 963 F.2d 855, 859 (6th Cir. 1992) (citatiomitted). “These factors simply guide the
discretion of the court; they are not meant to be rigid and unbending requirenidnts.”
A. Likelihood of Success on the Merits

Plaintiffs assert that they have demonstrated a strong likelihood of successroeritis
of their first (Equal Protection) and third (Voting Rights Act) claims for reliefie Tourt will
consider each of these claims in turn.

1. Equal Protection Claim

The Plaintiffs’ Equal Protection challenge to SB 238 and Directive -2014 broght
pursuant to 42 U.S.C. § 1983. The Plaintiffs allege that the combined effects of theseemea
burden the right to vote of certain groups of voters in a manner not justified by the Défenda
asserted justifications.

The right to vote is a fundamtah right. Harper v. Va. State Bd. of Election383 U.S.
663, 670 (1966). “No right is more precious in a free country than that of having a voice in the
election of those who make the laws under which, as good citizens, we must live.rightiser
even the most basic, are illusory if the right to vote is undermined/esberry v. Sander876
U.S. 1, 17 (1964).

“The Equal Protection Clause applies when a state either classifies voterparatdis
ways, or places restrictions on the right to vot@bama for Am. v. Huste®97 F.3d 423, 428
(6th Cir. 2012) (internal citation omitted). As the Supreme Court has stated, ‘§ipictheafter
decision, this Court has made clear that a citizen has a constitutionally mrotggtte to

participate in elegmons on an equal basis with other citizens in the jurisdictio®inn v.
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Blumstein 405 U.S. 330, 336 (1972). On the other hand, “as a practical matter, there must be a
substantial regulation of elections if they are to be fair and honest anthéf sot of order,
rather than chaos, is to accompany the democratic procesSeser v. Brown415 U.S. 724,
730 (1974).

The Sixth Circuit has described the appropriate standard for evaluating EoteaitiBn
challenges within the voting context as fol

The precise character of the state's action and the nature of the burden on voters
will determine the appropriate equal protection standdedBiener v. Calig 361

F.3d 206, 214 (3d Cir. 2004) (“The scrutiny test depends on the [regulation’s]
effecton [the plaintiff's] rights.”).

If a plaintiff alleges only that a state treated him or her differently than siyilarl
situated voters, without a corresponding burden on the fundamental right to vote,
a straightforward rational basis standard of review should be 8sedVicDonald

v. Bd. of Election Comm'r894 U.S. 802, 8609, 89 S.Ct. 1404, 22 L.Ed.2d 739
(1969) (applying rational basis to a state statute that prohibited plaintiéssaicc
absentee ballots where no burden on the right to vote veaenyBiener, 361

F.3d at 21415 (applying rational basis where there was no showing of an
“‘infringement on the fundamental right to vote”). On the other extreme, when a
state's classification “severely” burdens the fundamental right to voigthapoll

taxes, strict scrutiny is the appropriate stand@taidick v. Takushi504 U.S. 428,

434, 112 S.Ct. 2059, 119 L.Ed.2d 245 (19%2k¢ alsaHarper, 383 U.S. at 670,

86 S.Ct. 1079 (“We have long been mindful that where fundamental rights and
liberties are asserted under the Equal Protection Clause, classificatiaris whi
might invade or restrain them must be closely scrutinized and -carefully
confined.”).

Most cases fall in between these two extremes. When a plaintiff alleges that a
state has burdened voting rights through the disparate treatment of voters, we
review the claim using the “flexible standard” outlinedAnderson v. Celebrezze

460 U.S. 780, 103 S.Ct. 1564, 75 L.Ed.2d 547 (1983),Bandick v. Takushi

504 U.S. 428, 112 S.Ct. 2059, 119 L.Ed.2d 245 (199@¢ Hunter635 F.3d at

238 (applyingAnderson—Burdickalancing in an equal protection challenge to the
counting of provisional ballots). AlthoughAndersonand Burdick were both
ballot-access cases, the Supreme Court has confirmed their vitality in a much
broader range of voting rights contex8ee Crawford v. Marion Cnty. Election

Bd, 553 U.S. 181, 204, 128 S.Ct. 1610, 170 L.Ed.2d 574 (Scalia, J., concurring.)
(“To evaluate a law respecting the right to wetghether it governs voter
qualifications, candidate selection, or the voting proeess use the approach set

out in Burdick. . . ). TheBurdick Court stated the standard as follows:
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A court considering a challenge to a state election law must weigh
“the character and magnitude of thesarted injury to the rights
protected by the First and Fourteenth Amendments that the
plaintiff seeks to vindicate” against “the precise interests put
forward by the State as justifications for the burden imposed by its
rule,” taking into consideration “the extent to which those interests
make it necessary to burden the plaintiffs’ rights.”

Burdick 504 U.S. at 434, 112 S.Ct. 2059 (quotkrglerson460 U.S. at 789, 103

S.Ct. 1564). This standard is sufficiently flexible to accommodate the

complexities ofstate election regulations while also protecting the fundamental

importance of the right to vote. There is no “litmus test” to separate valid from
invalid voting regulations; courts must weigh the burden on voters against the
state's asserted justificati® and “make the ‘hard judgment’ that our adversary

system demands.Crawford, 553 U.S. at 190, 128 S.Ct. 1610 (Stevens, J.,

announcing the judgment of the Court).
Obama for Am.697 F.3d at 428-29.

Accordingly, in determining whether the Plaintiffave demonstrated a strong likelihood
of success on the merits of their Equal Protection claim, the Court must firgnitdetehe
appropriate standard for considering the impacts of SB 238 and Directivel2ai# voting in
Ohio. The Defendants assert that the Court should apply a rational basis reviag,timati
Supreme Court has held that an individual does not have a constitutional right to vote aBsentee.
However in the Court’'s view, the Plaintiffs’ Equal Protection claim is about riee the
privilege to use an absentee ballot standing in a vacuum. Rather, the essence ohthisithaai
equal treatment of all voters within Ohio’s EIP/absentee voting schieiaéng decided to enact
a broad scheme of EIP/absentee voting, Ohio and SecretarydHsgenot capriciously change
or implement that system in a manner that disproportionately burdens the right ¢ eettin
groups of voters:

The right to vote is protected in more than the initial allocation of the franchise.

Equal protection applieas well to the manner of its exercise. Having once
granted the right to vote on equal terms, the State may not, by later arbitrary and

10See McDnald 394 U.S. at 80708.
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disparate treatment, value one person's vote over that of another.
Bush v. Gore531 U.S. 98, 1045 (2000). Further,he fact that ndault absentee and EIP
voting were established to remedy the problems faced by Ohioans during the 20i@h elect
(problems that are in evidence before the Court), cannot be forgotten in cogsatanges to
Ohio’s voting system. As suclhis case is about more than just the use of absentee ballots
standing alone and a heightened form of scrutiny must apply.

The Plaintiffs allege that the voting schedule created by SB 238 and Directivd 2014
burden the right to vote of African Americans, lower income individuals, and the hom&Bss
238 could possibly burden voters in two separate ways. First, it reduces the overalalpotenti
time for conducting EIP voting from 35 to 28 days. Second, it eliminates the potentiatifay
and regitgering on the same day. With regard to the reduction in days, the redeatisréfat in
2008, 67,408 voters cast their ballots during Golden Week; in 2010, 26,230 voters did so, and in
2012, 89,224 voters did so. Thus, the Plaintiffs have demonstrated that tens of thousands of
voters have utilized Golden Week voting opportunities during past elections. Further, the Cour
has credited expert Daniel Smith’s conclusion that African American voterdim ténd to
utilize EIP voting at a greater rate thahite voters. It is true that the statistical evidence before
the Court cannot predict whether SB 238’s reduction of the EIP voting period from 35 to 28 days
will actually reduce voter turnout. In other words, it is impossible to predict whatters wo
have voted during Golden Week in past elections would not now vote during a different time of
the EIP voting period. However, turnout itself is not determinative of the Equal tRyotec
analysis. Rather, the question is whether a burden has been imposed on the fundghtdntal r
vote. Accordingly, it is reasonable to conclude that a reduction in the total timaoéeéar EIP

voting will burden those groups that use EIP voting. As the Plaintiffs have demonstrated tha
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African American voters usiIP voting at higher rates than other segments of the population,
the Court concludes that SB 238’s reduction in the EIP voting period therefore burdens the
voting rights of African Americans.

The Court likewise concludes that SB 238’s elimination of &old/eek itself similarly
burdens the voting rights of lower income and homeless individuals. The recoctsrafh in
2008, 12,842 voters utilized Golden Week to register or update their registration and vote; in
2010, 1,651 voters did so; and, in 2012, 5,844 voters did so. While these figures may be small in
comparison to the millions of votes usually cast in Ohio elections, thousands of vaters ha
utilized Golden Week during each of the last several elections. Additionally, aireiffy’
evidencepaints a portrait illustrating the importance of Golden Week to those struggling on th
margins of society. Such individuals are more likely to move frequently and taekssato
transportation. Day to day life for such individuals can be chaotic and merely focused on
survival. SeeFrech Dec. 13, Doc. 1® at 2-3.) If a voter moves, he or she is required to
update his or her voter registration. Lack of transportation means that traveltimg voting
location can present its own hardships. For these reasons, the opportunityt¢o aedisote at
the same time during Golden Week is more than a mere convenience to poorer individuals and
the homeless, it can make the difference between being able to exercise theefuabdaght to
vote and not being able to do so. Accordingly, the elimination of Golden Week burdens the right
to vote.

The Plaintiffs argue that two aspects of Directive 20T4burden the voting rights of
African American and loweincome voters-the Directive’s complete lack ofvening voting
hours for norpresidential elections and the fact that only one Sunday of voting is available

during the earlyoting period. The record reflects that since EIP voting was firsidated
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following the 2004 election, African Americans have taken advantage of the abiltte on
Sundays during the earyoting period through Souls to the Polls initiatives. Prior to the 2012
election, only a handful of Ohio counties held votmy any Sunday during the eaflgting

period, but those that did so, including those that offered multiple Sundays of voting, tended to
be counties with high AfricaAmerican populations. During the 2012 election, Sunday voting
was possible in all counties, but only on the final Sunday before the election betwaenrthe

of 1 p.m. and 5 p.m. On that Sunday, those involved in coordinating Souls to the Polls efforts
described long voting lines consisting largely of African-American voters.

The record also reflects that Souls to the Polls has developed into a civic component of
African-American church life in Ohio, where community leaders raise awareness @ aotin
encourage and assist members of the community to vote. Sadly, African AmeriCine tend
to be of lower socieconomic standing than other voters, and many of the churches conducting
souls to the polls initiatives are located in poorer neighborhoods. For exampleanAfri
Americans in Ohio have a median household income of $26,039 whereas the median householc
income overall for Ohio is $45,40@Doc. 189 at 2.) Accordingly, it is significant that Souls to
the Polls initiatives leverage church resources to provide transportation to kmatgns to
members of church congregations. Absent the use of transportation provided hyrties,
many members of these communities could find it difficult to cast a vote as thosesirslucio
economic groups tend to be more constrained in terms of transportation options. Givereevidenc
of long lines occurring when only one Sunday with limited hewas available during the early
voting period, the Court holds that Directive 2@aiZs limitation of Sunday voting to a single
day with limited hours, burdens the voting rights of African Americans who have comlg to re

on Souls to the Polls initiatives.
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The Court further holds that Directive 201%'s lack of evening voting hours will
burden lowetfincome voters. These voters are more likely to rely on public transportation and
work wage-based jobs wherein they are less likely be able to find the time dughghohother
breaks to travel to polling location between the hours of 8 and 5. As previously stated, each
county is permitted to operate only one eatjing location. As such, a given voter may be
forced to travel a great distance to reachsihgle location. While public transportation may be
available to reach the polling place, it may not be possible for lower incomeeaaters to
timely take advantage of that transportation.

The Court characterizes the overall degree of burden on viatipgsed by SB 238 and
Directive 201417 as significant although not severe. In so characterizing these burdens, the
Court is mindful of the expansive nature of Ohio’s eanying system. For instance, as
currently established, the 2014 eangting period will allow for voting on theirfal two
Saturdays of the earlyoting period between 8 a.m. and 4 p.m. and the Court recognizes that it
would be possible for Souls to the Polls initiatives to be conducted on those Saturdays. On the
other hand, the reod reflects that Sundays following church services are times whecaAfri
Americans congregants are already gathered together in one placeyhi¢achas undoubtedly
made transporting voters to the polls using church resources more efficient,algspeci
considering that some of the churches also provide transportation to and from Sundag. service
Thus, conducting Souls to the Polls efforts on a Saturday would impose some burden on the
churches conducting such efforts as they would not be able to use their transpasativoes
as efficiently.

In determining that SB 238 and Directive 2614 significantly burden the right to vote

of African Americans, the homeless, and lowerome individuals, the Court has also

53




considered the impact of the abilitf @l absentee voters in Ohio to vote by mail. According to
the Defendants, because all voters can request an absentee ballot and \ebyebgntirall,
something that can be accomplished at any time and on any day and in a maraievabearts

can equby take advantage of, any burden to the ability of the enumerated groups to partake in
EIP voting is nullified. In other words, it does not matter that there may be tWevoting
opportunities because a ballot cast by mail is exactly the same as an absentee batlot cas
person. Defendants also note the different combinations that can be used in casiea toadiot.

For example, a voter can request an absentee ballot by mail and drop it ofbim geraetimes

to special ballot boxes that arecassible outside normal business hours.

While the presence of vote by mail undoubtedly ameliorates some of the burdens on
voting imposed by SB 238 and Directive 20114 the record before the Court reflects that it
cannot completely eliminate or lessorodk burdens to the extent that they become less than
significant. In this regard, the record is undisputed that African Americangrincome
individuals, and the homeless are distrustful of the mail and/or voting by mail or wotddtpre
vote in person for unrelated reasons. Further, and perhaps more significanthghingets
conclusion, the Court also looks to the very mechanics of voting by mail, which condigtgf fi
out an application requiring detailed information, paying postage, tgrfdtng out more
detailed information when the ballot is received, and paying additional postageirto tret
ballot. The associated costs and more complex mechanics of voting by mail, coitiplether
information in the record concerning the enumerated groups including homeleseness, |
educational attainment, more limited financial resources, reliance on mavigportation, and
transience, indicate to the Court that voting by mail may not be a suitable aleefioatmany

voters. While it is true that the application information that must be provided isathe s
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whether voting by mail or in person, it is easy to imagine how the process cooldebditficult

if conducted entirely through mail, as with situations where a voter intlgrfitts out a form or

does not understand what information is required. Finally, it is worth noting that SB 238 also
reduced the overall period for voting by mail by the same amount as the tiEi® footing. See

OHio Rev. CoDE 8§ 3509.01(B)(2) (absentee B for use for other than-merson voting to be
ready the first day after the close of voter registration). Thus, under tleatcstatus quo, there

is less time to accomplish voting by mail than there was under the previous rules.

Having determinedhiat SB 238 and Directive 204 combine to significantly burden
the right to vote of the enumerated groups, the Court must now balance the burden imposed
against the offered justifications for the measures as this case falls gebdtwose presenting a
severe burden to voting on the one extreme and no burden at all on the other. In doing so, the
Court holds that the offered justifications fail to outweigh the burdens imposed. Agggydi
the Plaintiffs have demonstrated a substantial likelihood of success on tke ohéneir Equal
Protection claim.

Turning first to SB 238, the Defendants put forth fraud prevention and cost as
justifications for the elimination of Golden Week and reduction in the period for EIRgvoti
However, as explained beloweither of these justifications withstand careful evaluation. The
Defendants attempt to justify the elimination of Golden Week as a means to precéohele
fraud. In doing so, they cite, inter alia, the testimony of OAEO ExecutivetDir®©ckerman
who testified prior to the passage of SB 238 that he was aware of the votes of fraydulentl
registered voters being counted because “election officials could not coh&rmregistration
status before Election Day.” (Doc. 41-20 at 4.)

As noted in Sectioml.B suprg Ohio law requires the registration of absentee voters to
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be confirmed before their votes are officially counte8egClyde Dec. | 16, Doc. 586 at 6;
Damschroder Dec. § 27, Doc.-91at 6.) With that fact in mind, Ockerman’s justificatin
eliminating Golden Week-that it could lead to situations where officials do not have time to
verify voter registrations prior to Election Daydoes not withstand logical scrutiny, but instead
is perhaps better characterized as a justification for limiting the registideiadline itself to
beyond 30 days before the election. This point is illustrated by the simple hypdthicticenter
(under the status quo imposed by SB 238) registering to vote 30 days before the election and
then returning to his local Board to cast an EIP ballot on tieda9 before the election. The
potential that that voter’s registration could not be verified in time is nearly gxlaetsame as a
voter who could previously register and vote on th8 @8y before the eleath. In fact, if the
potential for fraud is measured in relation to time before the election, that pbtentild
increase as the election grew closer because less time remains to verify abswrtee vo
registrations. In sum, the potential for fraud idfleed by Ockerman exists whether voters are
allowed to register and vote on the same day or not, and is best combatledtion officials
following the law and applicable procedures and not counting absentee votes priopraptre
verification of regstration.

The same logical flaw regarding voter fraud also exists in the testimony isf l&img,
Dana Walch, Mary Siegel, Ronald Koehler, and Senator Frank LaR8seYdung Dec. Exs.
1-4, Doc. 543; Keeran Dec. Ex. 2, Doc. B) Their testimony alindicates that fraud could
result because of a failure to properly verify registration, when as itledtadove, that issue has
more to do with the registration process and verification of absentee ballots antlradthog)
to do with instances of registering and voting on the same ddgeYbung Dec., Doc. 58.)

The Court reaches the same conclusion regarding the issue of voters registeritignapithg
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to vote in multiple counties. (Cuckler Dec. 53 Doc. 683 at 1-2.) These issues can be
resolved through proper verification of registrations, including through checkingHieevoter
registration database, and the potential for fraud has little to do with-deymegistration if
ballots cast during Golden Week are properly segregated pevelirfication.
The Defendants have also attempted to justify SB 238 as @a0Bf measure. Sge
Doc. 4120 at 3 (“the cost of administering elections has skyrocketed”).) Witdrddg the use
of costs to justify burdens on the right to vote, 8eth Circuit has stated, in a slightly different
context:
Ohio has used cost as if it were a silver bullet. Any change from the status quo
necessarily involves some cost. The State has failed to put forth any evidence
indicating that it cannot manage tbests and instead, the evidence indicates that
the State has either budgeted for the transition from its own funds or through
funds provided by the federal government. The mere fact that there is gsime ¢
involved does not make that factor compelling.
Stewart v. Blackwelld44 F.3d 843, 869 (6th Cir. 2006).
As with voter fraud, the Court is not persuaded by the Defendants’ attempts to$istif

238 as a cost saving measure. In this regard, despite generalizations nizaladaroder,

Ockerman, and Walch concerning the added costs of providing more voting days and hours, the

record is generally lacking in specific evidence regarding the costs tacQindies of operating
the earlyvoting system for 35 days. While Triantafilou, Ward, and Munroe haweided

specific cost estimates for reinstating Golden Week ($8,000 to $12,000 in staftsgloos for

Hamilton County: $933.20 in added staffing costs for Madison County; $3,490.88 for Mahoning

County), their figures are lacking a frame of referencEor instance, $12,000 could be

significant to a Board budget of $100,000 but not necessarily to one of $1,000,000.

Additionally, regarding Koehler's assertion that the elimination of GoldexeRNV'will save

[Boards] 20% of the cost of extra temporary workers, since they will be working feeksw
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instead of five” (Young Dec. Ex. 4; Doc. 84at 15), there is nothing in the record establishing
what the total cost of temporary workers tends to be for counties throughout the state or
demonstrating that the & 20% presents added costs that cannot be managed by the counties.
Similarly, there is no evidence before the Court comparing costs of maigtéima 35
day earlyvoting period to the previous system or to the new status §ee.Obama for Am697
F.3d 423 at 433 (“the State has shown no evidence indicating how this election will be more
onerous than the numerous other elections that have been successfully administered in Ohig
since early voting was put into place in 2005”). While the elimination of Golden Wekk wi
certainly save the Boards money, the more appropriate question is whethewibespdéday
system that included Golden Week was financially unworkable for the Boaisioshing in
the record tends to demonstrate that the old systeated undue or burdensome costs. To the
contrary, Amicus Curiae Cuyahoga County represents that it has alreadyeoludgmey for
Golden Week and days of weekend voting during the 2014 elect@eD¢c. 28 at 8-9.)
In terms of costs of maintainingolden Week, the Court notes that during the final week
of voter registration, county Boards are presumably open during normal businessadiours t
register voters and prepare for the upcoming election. Additionally, statedaires them to be
open until 9 p.m. on the last day of registration. Further, while state law allovido#nds to
conduct EIP voting at either their main offices or at a satellite locatienDke& Rev. Code §
3501.10(C), the record indicates that during the 2008 election onlyofi@8 counties-
Franklin, Hardin, Knox, Lucas, and Sum#iheld EIP voting at sites other than the regular
Board offices. $eeDoc. 652.) In 2010, only Hardin, Knox, Lucas, Summit, and Union
counties utilized offsite, EIP voting locationsSeDoc. 653.) Franklin, Lucas, and Summit are

among the largest counties in the stat@eeDoc. 41-17.)
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The facts that EIP voting during Golden Week would take place during times when
Boards are already open for business and that only a few Boards have ogegratate locations
for EIP voting, undermine the Defendants’ attempt to justify SB 238 on the basis of cost.
Because the Boards are already open, there is little likelihood that ovedstaduch as heating
or cooling buildings would “skyrocket” as a result of the Boards being rehtoreaccept EIP
votes during Golden Week. Further, given that so few Boards choose to operatgesepa
locations during the earyoting period, there is less likelihood that particularly small counties
would be exposed tsubstantial extra costs associated with operating a separate facility for an
additional several days. While some cost must accompany additional votisgatish@ours, the
record is lacking evidence tending to establish that those costs would ligepkree undue
burdens on the finances of Ohio’s counties.

Finally, the Defendants attempt to justify SB 238 as a means of limiting the cost of
political campaigns. However, they have failed to produce any evidence thattimat@n of
several days of the earlyoting period would have that effect.

Turning to Directive 20147, Secretary Husted’s purported justification for requiring all
Boards to set the same EIP voting days and hours is uniformity. While Directivel2014
imposes a uniform voting schedule throughout Ohio during the early-voting period, the Court has
also determined that features of that schedule significantly burden the votitgy afgcertain
groups of voters by prohibiting counties from offering evening voting hours and additiona
Surday voting. As such, it is not the case that the uniformity imposed by DirectivelZ014
“ensures that all Ohioans will have the same opportunity to vote.” (Doc. 41 at 4bihein
words, there is nothing in the record tending to establish why a mmifoting schedule could

not include evening and additional Sunday voting hours. Further, Secretary Husted hds offere
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no explanation as to why uniformity, standing alone, should be considered an interegtnmport
enough to effectively make it harder for groups of citizens to vote. Nor has deaaiye
authority standing for that proposition.

The Court must now weigh the significant burdens placed on voting by SB 238 and
Directive 201417 against the offered justifications. As stated above, the Court has found these
justifications to be relatively hollow, and, in some cases, not necessarily sappgriogic.
Accordingly, while the burdens imposed on the voting rights of African Americansy lowe
income voters, and the homeless are not severe, it daarsaid that they are outweighed by the
offered justifications. For instance, there is virtually nothing in the record tetaljogtify why
a uniform voting schedule could not include evening voting hours and additional Sunday voting,
especially consiering that such voting opportunities have been successfully offered by
individual counties in past elections. While the Defendants have frequentty thateOhio’s
system of absentee voting is one of the most expansive in the entire Country, one of the
touchstones of the Fourteenth Amendment’s Equal Protection guarantee in the contergof vot
rights is that actions of a State must “avoid arbitrary and disparate treatmbeatroémbers of
its electorate.” Bush v. Gore531 U.S. 98, 105 (2000). Here, despite the expansiveness of
Ohio’s voting system, the weakness of the offered justifications supporting SB 2B&acti/e
2014417 render them essentially arbitrary action when viewed against the btinégnsnpose
on groups of voters. Such action is prohibited by the Equal Protection Clause. Thus, the Court’s
conclusions regarding the Plaintiffs’ Equal Protection claim are easily sunechas follows:

SB 238 and Directive 2014-17 arbitrarily make it harder for certain groupszeingtto vote.
Forthe abovestated reasons, the Court concludes that the Plaintiffs have demonstrated a

strong likelihood of success on the merits of their Equal Protection claim.
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Rights

2.8 2 Claim
Plaintiffs also challenge SB 238 and the Secretary’s directives under 8§ 2 obtihg V
Act of 1965, 42. U.S.C. § 1973. Section 2, as amended, provides that:

(a) No voting qualification or prerequisite to voting or standard, practice, or
procedure shall be imposed or applied by any State or political subdivision in a
mannerwhich results in a denial or abridgement of the right of any citizen of the
United States to vote on account of race or color, or in contravention of the
guarantees set forth in section 1973b(f)(2) of this title, as provided in subsection
(b) of this sectn.

(b) A violation of subsection (a) of this section is established if, based on the
totality of circumstances, it is shown that the political processes leading to
nomination or election in the State or political subdivision are not equally open to
participation by members of a class of citizens protected by subsection (a) of this
section in that its members have less opportunity than other members of the
electorate to participate in the political process and to elect representativeis of th
choice. The extent to which members of a protected class have been elected to
office in the State or political subdivision is one circumstance which may be
considered: Provided, That nothing in this section establishes a right to have
members of a protected class @&elcin numbers equal to their proportion in the
population.

42 U.S.C. § 1973.

“Section 2, unlike other federal legislation that prohibits racial discritimadoes not

require proof of discriminatory intent. Instead, a plaintiff need show only teatHhllenged

action

Detroit

or requirement has a discriminatory effect on members of a proteatgl. jr Moore v.

Sch. Reform Bd293 F.3d 352, 363 (6th Cir. 2002). The Plaintiffs’ § 2 theory is that SB

238’s elimination of Golden Week and Directive12-17’'s lack of evening voting hours for the

2014 general election and lack of additional Sunday voting disproportionately imfpeenA

American voters resulting in less opportunity to participate in the politicakgsothan other

voters.

possib

The Voting Rights Act should be interpreted in

le scope’ in combating racial discriminationStewart 444 F.3d at 877 (quotinghisom
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v. Roemer501 U.S. 380, 403 (1991) (internal quotations omitted)). “The esseac® dfclaim
is that a certain electoral law, practice, or structure interacts with sodilistorical conditions
to cause an inequality in the opportunities enjoyed by black and white voters to elect thei
preferred representatives.’Thornburg v. Gingts 478 U.S. 30, 47 (1986). Whether “the
political processes are equally open depends upon a searching practicalevaluae past and
present reality.” Gingles 478 U.S. at 78 (quotations and citations omitted). Further, while the
Defendants haveought to compare Ohio’s voting scheme to those of other states, the evaluation
of a 8 2 claim “require[s] ‘an intensely local appraisal of the design and impadtie
challenged electoral practice.’'Stewart 444 F.3d at 878 (quotinGingles 478 U.S. at 78
(internal quotations omitted)).

The Defendants and Amicus Curiae the Ohio General Assembly argue thatptaper
under a 8§ 2 analysis for the Court to compare the schedule for EIP voting imposed by SB 238
and Directive 20147 to the voting opportunities from previous elections. According to the
Defendants, such a comparison improperly grafts a 8§ 5 “retrogressidgSiaranto a § 2 claim.
However, in the Court’s view, a comparison between past and current EIP voting days and hours
is relevantto the totality of the circumstances inquiry that the Court must conduct and to the
ultimate question of whether the voting rights of African Americans in Ohio bese abridged
by SB 238 and Directive 2014-17. As the Supreme Court has stated:

The term “abridge[” }—~whose core meaning is ‘shorten,'hecessarily entails

a comparison. It makes no sense to suggest that a voting practice éabtlug

right to vote without some baseline with which to compare the practice. In 8 5

preclearance proceedirgsvhich uniquely deal only and specifically with

changesn voting procedures—the baseline is the status quo that is proposed to be

changed: If the change “abridges the right to vote” relative to the status quo,

preclearance is denied, and the status quaédher discriminatoryit may be)

remains in effect. In 8 2 or Fifteenth Amendment proceedings, by contrash whi

involve not only changes but (much more commonly) the status quo itself, the
comparison must be made with a hypothetical alternative: Ifsthtis quo
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“results in [an] abridgement of the right to vote” or “abridge [s] [the right to
vote]” relative to what the right to votaught to bethe status quo itself must be
changed.

Reno v. Bossier Parish Sch. B&28 U.S. 320, 333-34 (2000) (citatiomitted).
In Thornburg v. Ginglesthe Supreme Court cited the following factors relevant to 8 2
claims:
1. the extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group to

register, to vote, or otherwise to participate in the democratic process;

2. the extent to which voting in the elections of the state or political subdivision is
racially polarized;

3. the extent to which the state or political subdivision has used unusually large
election districts, majority vote requirements, amtigle shot provisions, or other
voting practices or procedures that may enhance the opportunity for
discrimination against the minority group;

4. if there is a candidate slating process, whether the members of the minority
group have been denied access to that process;

5. the extent to which members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas as education,
employment andhealth, which hinder their ability to participate effectively in the
political process;

6. whether political campaigns have been characterized by overt or subtle racial
appeals;

7. the extent to which members of the minority group have been electetlio p
office in the jurisdiction.

8. whether there is a significant lack of responsiveness on the part @&delect
officials to the particularized needs of the members of the minority group.

9. whether the policy underlying the state or political subdivision's use of such
voting qualification, prerequisite to voting, or standard, practice or procedure is
tenuous.

Gingles 478 U.S. at 3637. These factors had been identified by the Senate Judiciary

Committee majority report accompanying the 1982 amendnterg 2. SeeS. Rer. No. 97-417,
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at 2829 (1982),reprinted in1982 U.S.C.C.A.N. 177, 2667. The list of factors is “neither
exclusive nor controlling.”"Wesley v. Collins791 F.2d 1255, 1260 (6th Cir. 1986). Regarding
the ninth factor identified alve, Senate Report also states:

If the procedure markedly departs from past practices or from praetsmzghere

in the jurisdiction, that bears on the fairness of its impact. But even ateotigis

applied practice premised on a racially neutral poleguld not negate a

plaintiffs showing through other factors that the challenged practice denies

minorities fair access to the process.

S.ReEP.No. 97-417, at 29 n.117, 1982 U.S.C.C.A.N. at 207.

The Court will now consider the evidence produced by thmtifs to determine if they
are likely to succeed in establishing that SB 238 and Directive-2D1dteract with social and
historical conditions to cause an inequality in the opportunities to vote affordechrAfr
American voters in Ohio.

As describd in detail in Part IIl.D.2.lsupra the report of Plaintiffs’ expert, Professor
Vincent Roscigno, examines Senate Factors 1, 2, 3, 5, 6, and 7. Regarding the @fth fact
Roscigno discusses “stark and persistent racial inequalities . . . [in] workndépoegucation and
health” with roots “in both historical and contemporary discriminatory pegtic (Roscigno
Report, Doc. 1& at 3.) According to Roscigno, “[s]ubstantial bodies of social science research
... often conclud[e] that contemporary institutional practices and discriminatiola gigpificant
role [in causing these inequalities], especially when the disparities are easatatbey are in
Ohio.” (Roscigno Report, Doc. iBat 7.) Further, racial occupational inequalities are linked to
disparities in income, poverty status, residential and schooling options, and health status.
(Roscigno Report, Doc. 18 at 10.) Job scheduling and flexibility have a direct impact on

voting and its barriers, and other disparities affect cost calculations megasling and the

barriers to voting. I¢.)
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Regarding factors one and three, Roscigno determined that Ohio did have a history of
official voting-related discrimination against racial minorities and that more recent voting
practices and proceduresjch as poll watchers disparately targeting areas with higher minority
populations, enhance the opportunity for discrimination against minority groups. As to the
second factor, he cites the polarized nature of recent elections in Ohio. Fothhacor, he
provides several examples of subtle or direct racial appeals that have occuritad ohuhg
recent elections. Finally, for the seventh factor, he notes that African icamerare
significantly underrepresented, “both historically and contenmiyran the most important,
visible and influential elected state postdld. at 38-39.)

The Court looks to the these and other factors in concluding that SB 238 and Directive
2014417 interact with the historical and social conditions facing Afridamericans in Ohio to
reduce the opportunity to participate in the political process relative to athgpsgof voters.
Accordingly, the Plaintiffs have demonstrated a strong likelihood of success oretite of
their § 2 claim.

The Court has alreadietermined thaSB 238’s reduction of the earlyoting period will
burden the voting rights of African Americans because they use EIP voting at taglsethan
other groups of voters. The elimination of Golden Week's sdayeregistration will also
impact African Americans as the record and Professor Roscigno indicate thatetiteyot
disproportionately make up the groups that benefit the most fromdayregistration: the poor
and the homeless. Similarly, the Court has previously discussed how thadmtitabnly one
Sunday of voting during the earlyoting period burdens the voting rights of African Americans
by arbitrarily limiting Souls to the Polls voting initiatives. The lack of engmnioting hours also

burdens African Americans given that those of lower secmnomic standing tend to work
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hourly jobs and can find it difficult to find time to vote during normal business hours.

The burdens created by SB 238 and Directive 201 4rise largely from the lower soe€io
economic standing of Africe Americans in Ohio, which, per the fifth factor, can be seen as
resulting from past and current discrimioat The impact of fewer earlyoting opportunities
on the African American community was adequately summarized by Professargno as
follows:

1) African Americans already have greater difficulty securing tratesjan and
allowing enough time to travel to the one early voting site in the county. Current
cutbacks will disproportionately exacerbate this difficulty by restigctive times

that ae available for them to make the trip and by decreasing the probability of
carpooling options, since voting hour options have been increasingly restricted in
the direction of “normal” working hours.

2) African Americans already have greater difficulaking time off of work
(usually unpaid) to vote, owing to occupational inequalities. The cutbacks will
exacerbate that difficulty by eliminating evening hours and Surdayges that
were previously available if the voter was unable to take time off of work during
the day.

3) African Americans are significantly more likely to be single pasrand, owing

to lower incomes and higher rates of poverty, experience a disparate burden in
arranging for childcare in order to vote. The cutbacks exacerbate fiaaltyifby
reducing flexibility and making it harder for such voters to perhaps find friends or
relatives available to look after their children in times that are available and
convenient to potential, alternative caregivers, such as evenings and Sundays.

4) Lastly, and layered on top of these impacts, patterns of work and residential
inequality and discrimination have been shown to lead to a sense of powerlessness
when it comes to political participation, efficacy and voice. That is, the
inequalities abut which | am speaking create a diminished sense of political
efficacy and sense of possibility for poorer and minority voters.
(Roscigno Report, Doc. 18-2 at 19-20.)
The Court also considers the ninth factor identified by the Supreme Court to be
partiaularly relevant to its determination that Plaintiffs have established a likely 8a2iamo In

this regard, the Court noted in Part IV.Asdpra that the Defendants’ offered justifications in

support of SB 238 and Directive 2014 are relatively weak when subjected to careful

66




examination. As such, the policies underlying these measures can be dessrtbadous at
best. Further, both SB 238 and Directive 2Q¥4depart markedly from past ptees—SB 238
reduces the eardyoting period by 20%, wheas Directive 20147 prevents individual counties
from offering evening voting hours or additional Sunday voting hours during speslidiettbns
as they had previously done. These departures are especially signifieanttgt Ohio EIP
voting scheme was enacted in response to the issues encountered during the 2004 elect

The Defendants again point to the fact that a reduction in the overall period of voting
does not necessarily mean that voter turnout will be reduced by SB 238 and Directidr.2014
However, by its plain terms, 8 2 is not necessarily about voter turnout but about opportunity to
participate in the political process compared to other groups. Despite the facidihiaual
voters may simply choose to vote at other times duringuhent earlyoting period, the socio
economic and other factors identified by the Plaintiffs coupled with the reduahi&iP tvoting
caused by SB 238 and Directive 2014 result in fewer voting opportunities for African
Americans than other groups\afters, as it will be more difficult for African Americans to vote
during the days and hours currently scheduled than for members of other groups. Firtaky, fo
same reasons discussed in Part IV.8uprg the Court concludes that voting by mail does
eliminate or nullify the effects of SB 238 and Directive 2Q¥4on the voting rights of African
Americans.

In conclusion, the Plaintiffs have made the requisite connection required by 8c&ZnAf
Americans in Ohio are more likely than other groupstilize EIP voting in general and to rely
on evening and Sunday voting hours. As such, given that Directivel20add SB 238 reduce
the overall period for EIP voting, prohibit evening voting hours during the 2014 genetarelec

and limit Sunday voting to a single day, the Court concludes that the Plaintiffs have
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demonstrated a strong likelihood of establishing that the combined effects @B&Bnd
Directive 201417 result in feweropportunitiesfor African Americans to participate in the
electoralprocess. Plaintiffs have accordingly established a strong likelihood adssuas to the
merits of their § 2 claim.
B. Irreparable Injury
Having determined that the Plaintiffs have demonstrated a strong likelihood ofssances
the merits of their clans, the Court also finds that they will suffer irreparable injury in the
absence of preliminary injunctive relieBee Obama for Am697 F.3d at 436 (“A restriction on
the fundamental right to vote [ ] constitutes irreparable injury.”)
C. Harm to Thir d Parties
Regarding harm to third parties, there is some evidence in the record suggesting tha
Boards have not budgeted resources to conduct a Golden Week during the 2014 genenal elect
season. However, as stated in Part IV.guprg nothing in the record suggests that additional
costs incurred will be unmanageable for the Boards.
D. The Public Interest
The Court further finds that the public interest weighs in favor of a preliminary
injunction. See Obama for Am697 F.3d at 437 (“The publicterest [ ] favors permitting as
many qualified voters to vote as possible.”)
E. Balance of Factors
The Court now must balance the appropriate factors to determine if preliminary
injunctive relief is appropriate. The Court has found that the Plaintiffs have deatedsir
strong likelihood of success on the merits of their claims. “When a party see&knanary

injunction on the basis of a potential constitutional violation, the likelihood of success on the
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merits often will be the determinative factorObama for Am.697 F.3d at 436. The Court has
further found that the Plaintiffs will be irreparably harmed absent injuncthed, that the public
interest supports such relief, and that the record does not show that third pdttibe
substantily harmed by such relief. Accordingly, the Plaintiffs have met thein figrden in
establishing that they are entitled to a preliminary injunction.
V.
A. Scope of Injunctive Relief

The Court now considers the appropriate scope of the preliminanctive relief it will
award to the Plaintiffs, who have requested that the Court order Husted “to set umfbrm a
suitable inperson earlywoting hours for all eligible voters that includes multiple Sundays and
weekday evening hours.” (Doc. 17 at 61.) Regarding the purposes of a preliminaryanjuncti
the Sixth Circuit has stated that:

The purpose of a preliminary injunction is always to prevent irreparable injury so

as to preserve the court's ability to render a meaningful decision on the therits

often happens that this purpose is furthered by preservation of the status quo, but

not always. If the currently existing status quo itself is causing one qfatties

irreparable injury, it is necessary to alter the situation so as to prevent tlye injur

either by returning to the last uncontested status quo between the parties, by the

issuance of a mandatory injunction, or by allowing the parties to take proposed

action that the court finds will minimize the irreparable injury. The focus always

must be on prevention of injury by a proper order, not merely on preservation of

the status quo.
Stenberg v. Cheker Oil Go573 F.2d 921, 925 (6th Cir. 1978) (internal citations omitted).
Therefore, the Court orders the preliminary relief described below withutip®se of preventing
irreparable injury, in the form of infringement to their fundamental right to votiet Plaintiffs.
The Court is also mindful of striking a balance between preserving the discretistatef

officials to manage Ohio’s electionscaremedying the likely violations of the Constitution and

Voting Rights Act that the Plaintiffs have identified.
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B. Conclusion

Accordingly, for the reasons discussed above, the GRANTS Plaintiffs’ Motion for
a Preliminary Injunction (Doc. 17). The CoECLARES:

That SB 238’s amendments to § 3509.01 of the Ohio Revised Code reducing the EIP
voting period from 35 days before an election to the period beginning the day follkbweinkpse
of voter registration are unconstitutional and in violation of § 2 of the Voting Régittsf 1965,
and are accordingly unenforceable; and

That Defendant Secretary Husted’'s Directives 2084and 2014L7 are likewise
unconstitutional and violative of 8 2 of the Voting Rights Act of 1965 to the extent that they do
not include evening voting hours and additional Sunday voting hours during the EIP voting
period for the 2014 general election.

FURTHER, this CourtHEREBY ORDERS:

That the State of Ohio and the Secretary Husted are enjoined from enforcing and
implementng SB 238’s amendments to § 3509.01 of the Ohio Revised Code reducing the EIP
voting period from 35 days before an election to the period beginning the day follkweinkpse
of voter registration;

That, for purposes of the 2014 general election, thevitirg period shall consist of the
35 days prior to the election as was the case subsequent to SB 238’s enactment;

That, for the 2014 general election, Defendant Secretary Husted shall rdlj@teoa
county Boards of Election to set uniform and suitable EIP voting hours, in addition to those
currently established by Directive 2014-17, for the following days:

e Tuesday, September 30, 2014 through Friday, October 3, 2014;

e Monday, October 6, 2014;
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e Evening voting hours between Monday, October 20, 2014 aniti&y, October,
24, 2014, and between Monday, October204,4 and Friday, October 31, 2014.
Provided, that in setting such hours, Husted must, in good faith, take into
consideration the Court’s findings and legal conclusions regarding the impact of a
lack of evening voting hours on the protected classes of voters discussed in this
Memorandum Opinion and Order; and
e Sunday, October 26, 2014; and
That Defendant Secretary Husted is enjoined from preventing individuaty Boards
of Election from adoptingby a majority vote of their members and in accordance with the
procedures established by Ohio election law, EIP voting hours in addition to thodedpeci
above and in Directive 2014-17.
Further, all issues regarding and pertaining to future electionsleferred and reserved
for consideration on the motion for a permanent injunction. In the interim, the Ohio General
assembly is charged with the responsibility of passing legislation comnsiatiém this
Memorandum @inion and Order.McGhee v. Granville CntyN.C., 860 F.2d 110, 115 (5th Cir.
1988) (proper to give appropriate legislative body the first opportunity to demiseceptable
remedial plan). Finally, the Court will hold an-person status conference on Wednesday,
December 3, 2014 at 2m.
IT IS SO ORDERED.

/s/ Peter C. Economus
UNITED STATES DISTRICT JUDGE

1 As stated in Section I1l.Asupra the Court defines evening voting hours as hours after 5 p m.
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