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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRIAN GEARY, etal.,
Case No. 2:14-cv-00522

Plaintiffs,
JUDGE ALGENON L. MARBLEY
V.
GREEN TREE SERVICING, LLC, : Magistrate Judge Deavers
Defendant.

OPINION & ORDER

l. INTRODUCTION
This matter is before the Court on Defentd@reen Tree Servicing LLC’s Motion to
Dismiss Complaint, or in the Alternative, $trike Class Allegations With Request for Oral
Argument (“Motion to Dismiss”). (Doc. 3). Fohe reasons set fortierein, Defendant Green
Tree Servicing LLC’s Motion to Dismiss BENIED IN PART andGRANTED IN PART .
I. BACKGROUND
Plaintiffs Brian and Conni&eary (“Plaintiffs”) bring this action against Defendant
Green Tree Servicing LLC (“Greenda” or “Defendant”) for allegediolations of the Fair Debt
Collection Practices Act (“FDCPASr “the Act”). On Augusii8, 2011, Plaintiffs, residents of
Lancaster, Ohio, jointly filed a voluntary petiti for Chapter 7 bankruptcy in the United States
Bankruptcy Court for the SoutireDistrict of Ohio. Compl, Doc. 1, 1 9). Plaintiffs each
received a Chapter 7 discharge on December 6, 20d.1 .y (1). On December 22, 2011, their
bankruptcy case was closedd.).
At the time Plaintiffs filed their Chapterb&nkruptcy petition, ty were “behind” on

payments for an automobile loan (the “Lopsérviced by CitiFinancial through CitiFinancial
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Servicing LLC (collectively, “CitiFinancial”). 1¢l., 1 12-13). CitiFinancial was a secured
creditor and received notice Bfaintiffs” bankruptcy case.

Plaintiffs entered into a Reaffirmation Aggment with CitiFinancial (the “Reaffirmation
Agreement”), which was filed in Plaintiffs’ bankruptcy action on December 2, 2041.Y (14-
15). The Reaffirmation Agreement reaffirmtbeé Loan debt in the amount of $2,350.00 with a
6.00% annual interest rate. also included a repayment sdiaée, which established that,
beginning December 1, 2011, Plaintiffs would makemonthly payments of $140.15 each for a
total payment of $3,363.00Id(, 1 16-17). Desiring to pay the Loan off in 20 months instead of
24, Plaintiffs timely made 20 monthly paymetdasCitiFinancial (from December 2011 through
July 2013), each for $174.00, for a total payment of $3,48016Q.1(18).

Plaintiffs allege that, although “[tlhe Gearygal payments on the Loan were sufficient
to fully pay the reaffirmed debtCitiFinancial continued sendirgjatements to the Gearys, and
placing phone calls to Gearys, attemgtto collect additional amounts.ld(, 19-20). Plaintiffs
claim that they “made several attemptstasolve the matter with CitiFinancial, “but
CitiFinancial refused to properly adjust thecount,” “continued its collection efforts,” and
“refused multiple requests from the Gearysd#diver title to the subject automobile.td(, T 20-
22).

Plaintiffs aver that “[ijn or around Octob2013, CitiFinancial sold and/or assigned
servicing of the Loan to @en Tree Servicing LLC.”1q., T 23). The servicing transfer of
Plaintiffs’ Loan was effective on November 1, 20181.,(T 24).

Plaintiffs allege that on Qaber 16, 2013, Green Tree sent Riiffis a letter (“Initial
Communication”). Pl. Exh. A Doc. 1-2). The letterhead on which the Initial Communication

was typed displayed the logos of h@itiFinancial and Green Treeld(). The Initial



Communication welcomed Plaintifte Green Tree and informed them that, effective November
1, 2013, “the servicing of your loan — that is, thght to collect loan payments from you — is
being transferred from CitiFinancial to Green Tredd.)( The letter also notified Plaintiffs that
Green Tree would begin posting payments torfdffs’ account “on or about November 11,
2013,” and that Plaintiffs “should be receivingdir] first statement...the week of November 18,
2013.” Further, the Initial Communication inckalinformation about a variety of methods
Plaintiffs could contact or get more infortiean about Green Tree, including Green Tree’s
website, phone number, and mailing addressadtiition, the letter ned that Plaintiffs’

“monthly payment amount” was $140.32, listethayment due” date of “11/15/2013,” and
stated a “principal balance” or $904.13.

The Initial Communication also includedlatachable “Initial Payment Coupon.” The
Initial Payment Coupon included Plaintiffs’ namaddress, and account nuenb It stated the
“Total Due” as $140.32. The Initial Communicatiaiso contained information about auto-pay
options and bill payment services. Plaintif@dmplaint avers that the Initial Communication
did not include “the 30-day ¢ Validation languagepecified in 15 U.S.C. §1692g(a)(3)-(5).”
(Doc. 1, 1 25(e)).

Plaintiffs allege that after the Initi@lommunication was sent, “Green Tree continued
sending the Gearys ‘Monthly Billing Stateméraad other written correspondence attempting to
collect” on the Loan. I¢., 1 28). On November 14, 2013, Pldistassert that they received a
letter from Green Tree informing them ti$dt,101.60 was owed. This letter contained “the 30-
day Debt Validation language” required bg thDCPA in §1692g. (PI. Exh. B, Doc. 1-2).

In response to the November 14, 2013 letternBfts claim they sent Green Tree a letter

via certified mail (the “Dispu@t Letter”), dated Novembel, 2013, “disputing the debt and



informing Green Tree that the amount in queshad been discharged pursuant to the Gearys’
bankruptcy and the Reaffirmation Agreement.” (Dbcf 31). Plaintiffallege that Green Tree
received and signed for the Dispute Letter on December 4, 2@1L3Y 82). Plaintiffs assert

that they had several convati®ns with Green Tree repergatives from December 2013

through March 2014, during which Plaintiffs expladrt@éat the Loan had been reaffirmed, the
reaffirmed debt had been paid in full, and &nyher amounts owed were discharged pursuant to
bankruptcy. Id., 1 37-54). Nevertheless, Plaintiffs giethat Green Tree continued to attempt
to collect on the Loan through written corresgence and collection calls demanding payment.
(d., T 35).

Plaintiffs also claim that, despite multiplegreests, Green Tree has refused to deliver the
automobile’s title to Plaintiffs, and that Gre€ree provided negative regimg to various credit
bureaus which has resulted in Btéfs being denied credit.Id., 11 56-59). On March 11, 2014,
Plaintiffs’ counsel sent a “demand letter” to Dedant “seeking to resolve the matter.” Plaintiffs
allege that their counsel never received a response from Defenddnt§{ 64-55).

On June 3, 2014, Plaintiffs filed their Complaagainst Defendant,labing violations of
the Fair Debt Collection Practices Act, 15 LS8 1692 (“FDCPA”). Specifically, Plaintiffs’
Complaint asserts that Defendant committed thstinct FDCPA violations: (i) violation of 15
U.S.C. 81692e(2)(A) (Count One), for the use oflsefadeceptive, or misleading representations
in connection with the collectioof a debt and for falsely repessting the character, amount, or
legal status of the Loan debt,billing statements, collectiotalls, and/or other Loan account
correspondence; (ii) violation a5 U.S.C. §1692g(a) (Count Two), for failing to send a follow-
up written notice containing the 30-day Debt Vdiida language within fie days of sending the

Initial Communication; (iii) volation of 15 U.S.C. 81692g(b) ¢0nt Three), for Defendant’s



failure to send written documextion providing verification of t debt it sought to collect; and

(iv) violation of 15 U.S.C. 81692#4) (Count Four), for use, the Initial Communication, of
letterhead containing the name “CitiFinancia business, company, or organization name other
than the true name of Green Trekisiness, company, or organization.

In addition, Plaintiffs bring t@ separate class action clainfarst, in Class Count One,
Plaintiffs allege systemic elations of 15 U.S.C81692g(a) for Defendant’s failure to send
borrowers written notice containing the requiB&dday Debt Validation language within five
days of sending the initial form letter descdli¢ghe same conduct ajjed in individual Count
Two). In Class Count Two, Plaintiffs allege systemic violations of 15 U.S.C. 1692¢e(14) for the
use of letterhead containing the name of a findintséitution other than the true name of Green
Tree’s business, company, or angaation (the same conduct alleg@ individual Count Four).

In Class Counts Three and FouraiBtiffs request declaratory refifor the alleged violations
described in Class Count Oard Class Count Two.

In response to Plaintiffs’ Contgint, Defendant filed its Motin to Dismiss, asking this
Court to dismiss Counts Il, Ill, and 1V of Phaiffs’ Complaint for failure to state a claim upon
which relief can be granted, pursuant to Fed.R.CI2@®)(6). In the alternative, Defendants ask
this Court to strike Plairffs’ class allegations in Clagdounts | and Il, pursuant Rule
23(c)(1)(A). This matter has been fubiriefed and is ripe for review.

1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) allofes a case to be dismissed for “failure to
state a claim upon which relief can be granted.thSaimotion “is a test dhe plaintiff's cause
of action as stated in the complaint, not dlehge to the plaintiff's factual allegationsGolden

v. City of Columbuys404 F.3d 950, 958-59 (6th Cir. 2005). Thus, the Court must construe the



complaint in the light most feorable to the non-moving partyl.otal Benefits Planning Agency,
Inc. v. Anthem Blue Cross & Blue Shigs®2 F.3d 430, 434 (6th Cir. 2008). The Court is not
required, however, to accept as true merel legaclusions unsupported by factual allegations.
Ashcroft v. Igbgl556 U.S. 662, 664 (2009). Although libeRlle 12(b)(6) requires more than
bare assertions of legal conclusiordlard v. Weitzman991 F.2d 1236, 1240 (6th Cir. 1993)
(citation omitted).

Further, a complaint need not set down in detihihe particularitiesf a plaintiff's claim
against a defendaree United States v.Ifwol Dist. of Ferndale577 F.2d 1339, 1345 (6th Cir.
1978);Westlake v. Luca$37 F.2d at 858)unn v. Tennesse@97 F.2d 121, 125 (6th Cir.
1983). The complaint simply requires a “short atain statement of the claim showing that the
pleader is entitled to relief.” BeR. Civ. P. 8(a)(2). The function of the complaint is to “give
the defendant fair notice of what the atais, and the grounds upon which it restdNader v.
Blackwell 545 F.3d 459, 470 (6th Cir. 2008) (quotigckson v. Parduss51 U.S. 89, 93
(2007)). In short, a complaistfactual allegations “must be@&ugh to raise a right to relief
above the speculative levelBell Atlantic Corp. v. Twombjyp50 U.S. 544, 555 (2007). It must
contain “enough facts to state a clainrdbef that is plausible on its faceld. at 570.

When determining the sufficiency of a cdaipt in the face of a motion to dismiss
pursuant to Fed.R.Civ.P. 12(b)(6), “a complaihould not be dismissed for failure to state a
claim unless it appears beyond a doubt that the gfaiah prove no set of facts in support of his
claim which would entitle him to relief.Conley v. Gibsor355 U.S. 41, 45-46, 78 S.Ct. 99, 2
L.Ed.2d 80 (1957)see also McClain v. Real EttaBd. of New Orleans, In&t44 U.S. 232, 100

S.Ct. 502, 62 L.Ed.2d 441 (1980¥indsor v. The Tennessedd? F.2d 155, 158 (6th Cir.1983);



Neil v. Bergland646 F.2d 1178, 1184 (6th Cir.198Parker v. Turner626 F.2d 1, 7 (6th
Cir.1980).

The court will grant a defendant's motion éiismissal under Fed.RNCP. 12(b)(6) if the
complaint is without any merit because of an abseof law to support a claim of the type made,
or of facts sufficient to make a valid claior, if on the face of theomplaint there is an
insurmountable bar to religidicating that the plairffidoes not have a clainSee generally
Rauch v. Day & Night Mfg. Corp576 F.2d 697 (6th Cir. 1978ptt v. Midland—Ross Corp523
F.2d 1367Brennan v. Rhoded23 F.2d 706 (6th Cir. 1970).

The Court generally may only consider eviderontained within the pleadings without
converting the motion into one for summary judgm Fed.R.Civ.P. 12(d). Exhibits to the
pleadings are “part of the pleadings formlrposes.” Fed.R.Civ.P. 10(c). Documents not
attached to a plaintiff's complaint but introdud®dthe defendant on a motion to dismiss will be
considered as part of the pleaghnif “they are referred to ithe plaintiff's complaint and are
central to [his] claim.” Weiner v. Klais & C0.108 F.3d 86, 89 (6th Cir. 1997) (quotixignture
Assoc. v. Zenith Data Sy887 F.2d 429, 431 (7th Cir. 19933ge also City of Monroe Emp.
Ret. Sys. v. Bridgestone Corp99 F.3d 651, 659 (6th Cir. 2005) (relying\Weiner). The
Court may also consider “materials that are jutddcords or otherwe&sappropriate for taking
judicial notice without conwiéing a Rule 12(b)(6) motion to a Rule 56 motioWVhittiker v.
Deutsche Bank Nat'l Trust C&05 F.Supp.2d 914, 925 (N.D. Ohio 2009) (citkhew England
Health Care Employees Pension Fund v. Ernst & Young, BBB F.3d 495, 501 (6th Cir.

2003)).



V. ANALYSIS

The FDCPA is designed “to eliminate taleusive debt collean practices by debt
collectors, to insure that those debt collestwho refrain from usingbusive debt collection
practices are not competitively disadvantaged,taqmomote consistent State action to protect
consumers against debt collectiomsds.” 15 U.S.C. § 1692(e).

The Sixth Circuit has determindidat, “[tjhe Fair Debt Collection Practices Act is an
extraordinarily broad statute. Congress addresselfl itswhat it considesd to be a widespread
problem, and to remedy that probl@rafted a broad statuteFrey v. Gangwish970 F.2d
1516, 1521 (6th Cir. 1992). Because the Couattsions are guided by the hand of Congress,”
the Sixth Circuit, as well as other Circuits, haned that the FDCPA should be applied broadly
according to its termsSee, e.gBridge v. Ocwen Fed. Bank, FS&1 F.3d 355, 362 (6th Cir.
2012);Bass v. Stolper, Koritzikg, Brewster & Neider, S.C111 F.3d 1322, 1325 (7th Cir.
1997) (noting that “the plailmnguage of the Act definédebt’ quite broadly”).

Because liability under the FDCPA attachesydala “debt collector,” as defined by the
Act, see Kistner v. Law Offices of Michael P. Margelefsky, 1318 F.3d 433, 436 (6th Cir.
2008), and Plaintiffs allege that f2adant violated various provisismf the Act, this Court must
first address whether Defendant iddabt collector” under the FDCPA.

A. Whether Defendant is a “Debt Collector” Under the FDCPA

The FDCPA defines a “debt collector” as:

any person who uses any instrumentalityimtérstate commerce or the mails in

any business the principal purpose of whgkhe collection of any debts, or who

regularly collects or attempts to collectreditly or indirecty, debts owed or due

or asserted to be owed or due another....[T]he term includes any creditor who, in

the process of collectingsown debts, uses any hame other than his own which
would indicate that a thirderson is collecting or atterpg to collect such debts.



15 U.S.C. 8 1692a(6). The Act includes a number of exceptions to this definition, one of which
is relevant here: under the FD&Pa debt collector “does notdlude ... any person collecting or
attempting to collect any debt owed or due or ideddo be owed or due another to the extent
such activity ... concerns a debt which wasinatefault at the time it was obtained by such
person.” 15 U.S.C. 8§ 1692a(6)(F)(iiBridge, 681 F.3d at 364 (“For an entity that did not
originate the debt in question atquired it and attempts to collewst it, that entity is either a
creditor or a debt collector depending ondleéault status of the debt at the time it was
acquired.”);McKay v. JPMorgan Chase Bank, N.No. 2:14-CV-00512, 2014 WL 5529672, at
*6 (S.D. Ohio Nov. 3, 2014) (“Creditors and mortgagevicers are excluded from the definition
of “debt collector” if thecreditor or servicer did not acquittee debt when it was in default or
treat the debt as if it were infdelt at the time of acquisition.”).

The Sixth Circuit has clarified, however, thatlight of the breadth of the FDCPA, “the
definition of debt collector pursuant to 81692@k%(iii) includes ay non-originating debt
holder that either acquired a debt in defaulhas treated the debt #st were in defaulat the
time of acquisition. It matters not whether streatment was due to a clerical mistake, other
error, or intention.”Bridge, 681 F.3d at 364 (emphasis addege also In re Rostorfe497
B.R. 873, 874-76 (Bankr. S.D. Ohio 2013) (“An enttting in its capacity a loan servicer is not
a debt collector for purposes of the FDCPA untbhssdebt was in defautr treated as though it
were in default when the entity @liied the loan faservicing.”).

Defendant argues that the § 1692a(6)(F)(iigeption excludes it from being considered
a “debt collector” under the FDCPA because, amBfts assert, the Loan was not in default at
the time Defendant acquired the Loan — indéleel Loan had already been paid-in-full according

to the Reaffirmation Agreement. Further, Defamidinsists, Plaintiffs only make an “entirely



conclusory” allegation that Defendatreated the Loan as if it wan default without identifying
any written or verbal communicatis from the time of the traresfsupporting their allegation.
Plaintiffs counter that thelyave made sufficient allegations in their complaint that the
Loan was being treated as in default at the tibneen Tree began seiwg it. (Doc. 6 at 6,
citing Doc. 1, 1 15-29, 62). Specifically, Plaintiffeintain that théact that Defendant
identified itself as a “debt collector” and ployed the FDCPA'’s delerification process
indicates Defendant was treating Plaintiffs’ Loan adafault. Further, Plaintiffs insist that they
have “clearly alleged” that Defendant attempted to collect a debt which they had already paid,
which Plaintiffs argue is grounder being considered a debt collector under Sixth Circuit
precedent. (Doc. 6 at 5-6). Therefore, Pl#smargue, Defendant quakfs as a debt collector
under the FDCPA. This Court finds that Defendar fact a debt cadictor under the FDCPA.

1. Legislative History and Purpose of the FDCPA

The Sixth Circuit has clarified that the purpaxf the FDCPA is, deast in part, to
regulate the collection @iready-paid debts:

The legislative history of the FDCPA imdites that Congresstended to address
the very situation the Bridges allege. And&e Report states that the purpose of
the Act's debt verification is to ‘elimirathe recurring problem of debt collectors
dunning the wrong person or attempting to collect debts which the consumer has
already paid.” S. Rpt. 95-382 atréprinted in1977 U.S.C.C.A.N. 1695, 1699. A
House Report noted congressional intenteigulate collection activities based on
either ‘mistaken identity or mistakeflacts.” H.R.Rep. No. 131, at 8. Congress
recognized that computer errors arelatesl problem, and that ‘[cJonsumers who
are victims of computer error find it #gmely difficult to obtain correction of
records. This may lead tllection agency harassmentd.; see also Barany—
Snyder v. Weinerb39 F.3d 327, 333 (6th Cir. 2008) (‘[T]he FDCPA s
extraordinarily broad, crafted in respento what Congresperceived to be a
widespread problem.”) (citations omitted).

Throughout the FDCPA coverage is based upon actual or merely alleged debt.
Thus, a debt holder or servicer is a debllector when it engages in collection

10



activities on a debt that i®ot, as it turns out, actualbwed. This stands to reason

since the pursuit of collecin activities presupposes thae collector alleges or

asserts that the subject of those activities is obligated.
Bridge, 681 F.3d at 361-362.

Further, the Sixth Circuit previously hesgected the argument that a party cannot
be considered a debt collectunder the FDCPA when plaintiff's own allegations
claimed that the account was not irffaddt at the time of acquisition. Bridge v. Ocwen
Fed. Bank, FSB681 F.3d 355, 362 (6th Cir. 2012), thaiptiffs twice attempted to make
their April mortgage payment to defendakitnes Capital Corporation, and plaintiffs’
bank erroneously disinored the paymentsBridge 681 F.3d at 357. In the meantime,
Aimes assigned the mortgage to defendant Ocwen. Plaintiffs’ two payments ultimately
were honored, and so the plaintiff did nabmit a payment for May. Ocwen then began
“dunning” plaintiffs for the May payment.The Sixth Circuit rejected the defendant’s
argument that it was not a debt collector bseathe plaintiffs own allegations claimed
that the account was not in default at the time:

Further, we find disingenuous Ocwen Bard&'gument that ‘Ocwen also is not a

debt collector because servicingrisferred to Ocwen on May 1, 2002, and

Plaintiffs themselves allege that the acdowas not in defaulat that time.” (R.

98 at 7). We note this argument is exdany of an unsettling trend in FDCPA

claims. Defendants seek to have it botys: after having engaged in years of

collection activity claiming a mortgage is in defaulDefendants now seek to
defeat the protections of the FDCPA figyying on Plaintiffs’ position throughout
those years that themortgage is not in defaulAs noted in the analysis of the

Third Circuit, FDCPA coverage is notféated by clever arguments for technical

loopholes that seek to devouetprotections Congress intended.

Bridge 681 F.3d at 361 (emphasis in original).
Similarly here, Defendant seeks to “kat’both ways” by arguing that it cannot be

considered a debt collector, after engagingat appears to be &xsive debt collection

activity, because Plaintiff maintains that treee not, and indeed were not, in default when

11



Defendant acquired the Loalefendant’s argument underming purpose of the FDCPA and
is contrary to Sixth Circuit precedt; therefore, it is unavailing.
2. Default or Treated as in Default

The FDCPA does not define “defaultSee Alibrandi v. Fin. Gigourcing Servs., Inc.,
333 F.3d 82, 86 (2d Cir.2003)ustice v. Ocwen Loan Servicing, LUb. 2:13-CV-00165, 2014
WL 526143, at *5 (S.D. Ohio Feb. 7, 201¥)artin v. Select Portfolio Serving Holding Corp.,
No. [:05-CVv-273, 2008 WL 618788, at *5 (S.D.OMarch 3, 2008) (“The FDCPA does not
define default nor establish the time period aftbich a default occurs. Rather it is generally
left to the parties, i.e., the creditor and thbtdg to define their own period of default.”)
(internal citations omitted). laddition, the Sixth Circuit has ndirectly spoken to the matter.

As this Court has previously lae “[e]ven if a debt was natctually in default when the
servicing company acquired it,tlie servicing company acquirgds a debt in default, and
based its collection activities onathunderstanding, the servicer ok subject to the Act as a
‘debt collector.” Matrtin v. Select Portfolio Serving Holding Corplo. 1:05-CV-273, 2008 WL
618788, at *4 (S.D. Ohio Mar. 3, 2008) (citiBghlosser323 F.3d at 539kee also Bauman v.
Bank of Am., N.ANo. 2:12-CV-00933, 2014 WL 1884266, at *5-6 (S.D. Ohio May 9, 2014);
Shugart v. Ocwen Loan Servicing, LLI&7 F. Supp. 2d 938, 942-43 (S.D. Ohio 20Myrtin
v. Select Portfolio Servicing Holding Cor@ase No. 1:05-cv-273, 2008 WL 618788, at *4
(S.D.Ohio Mar. 3, 2008). In other words, “eviethe servicing company was mistaken as to
whether the loan was (or was not) actually in déf#ut treated the account as if it were in
default, the § 1692a(6)(F)(iiexclusion does not apply Id.; see also Bridges81 F.3d at 362

(emphasis added) (finding that the FDCPA appbe®ny non-originating debt holder that either

12



acquired a debt in default,” or tayanon-originating debt holder thatréated the debt as if it
were in defaultt the time of acquisition.”) (emphasis added).

As another factor, some courts have advocttatithe issue of dault should be left up
to the contractual agreemt of the partiesSee Alibrandi333 F.3d at 87 n. 5. Here, however,
Defendants do not identify any company poliege Martin, 2008 WL 618788, at *5 (“SPS
considers a loan in default when a payme#dbisiays overdue.”), or any agreement between the
parties that defines “default.” Thus, the CoudiNd be left to let Defedants define default
according to Defendant’s terms. As this Court has previously held, “allowing parties potentially
qualifying as debt collectors tmilaterally define ‘defaultas used in the FDCPA would
frustrate the intent of the statuteJustice v. Ocwen Loan Servicing, LLDb. 2:13-CV-00165,
2014 WL 526143, at *5 (S.D. Ohio Feb. 7, 2014).

In this case, the Complaint alleges tlatthough Green Tree begaervicing Plaintiffs’
loan after it had been reaffirmed and indeed pafull, Plaintiffs were sent an Initial
Communication that included aymaent coupon, informed Plaintiffs’ of the amount due, gave a
due date for their payment, as well as othtarmation on how to make payments to Green
Tree. Additionally, Plaintiffallege that following the InitiaCommunication, they were sent
additional communications via mail, including aadéone that informed é&im that their account
was delinquent; they received collection calls from Green Tree attempting to collect payment on
the Loan; and Defendant gave negative reportsddit reporting agencigegarding Plaintiffs’
Loan. Viewing the pleadings in a light most favaeato Plaintiffs, theyhave stated at least a
facially plausible claim that Deffielants were treating the Loans athdy were in default at the

time of acquisition.

13



Therefore, taking all factual allegationstie Complaint as true, Plaintiff's claim does
not fail pursuant to the 15 U.S.C. § 1692a(6)(F)éxkeption. Plaintiffhave alleged sufficient
facts to support a plausible infae that Green Tree treated its Loan as if it was in default and,
therefore, is a debt collector. Accorgly, Defendant’s Motion to Dismiss BENIED on this
ground.

B. Whether the Initial Communication Constitutes a “Debt Collection
Communication” Under the FDCPA

Defendant next argues thae Initial Communication isot a “connection with the
collection of any debt” (i.e. debt collection communication) undiae FDCPA. To be liable
under the FDCPA'’s substantive provisions, a @eliector's conduct must have been taken “in
connection with the cadkction of any debt,e.g.,15 U.S.C. 88 1692c(a)-(b), 1692d, 1692e,
16929, or in order “t@ollect any debt,id. § 1692f; see alsGlazer v. Chase Home Fin. LL.C
704 F.3d 453, 459-60 (6th Cir. 2013). Othervgt®ed, to state a claim under the Act, “a
plaintiff must show that a deféant violated one of the subative provisions of the FDCPA
while engaging in a debt collection activityClark v. Lender Processing Servic@914 WL
1408891, at *5 (6th Cir. 2014).

Defendant argues that, for Plaintiffs to préwa Counts II-1V, Plaitiffs must first show
that the Initial Communication was a debllection communication under the FDCPA.
Defendant maintains that the Initial Communima was not a debt collection communication;
instead, it merely informed Plaintiffs that thexseing of the Loan wasransferred to Green Tree

and summarized the Loan’s current status. (Baat 10). Plaintiffs, on the other hand, argue

! Specifically, Defendant insists that, if the Initial Communication is not a debt collection communication, Count Iil
fails because Defendant would not have been requineatide the 30-day debt validation language within five

days of sending the communication, as required under 1692g(a). Similarly, Defendaains#tat Count Il fails

if the Initial Communication is not a debt collection communication because the second letter would not be
implicated by 1692¢g unless the Initial Communication was not a debt collection communication. Finally, Defendant
argues that Count IV can only state a claim if the Initial Communication was a debt collection communication
because it alleges that the Initial Comnuaion violated 1692e(14) on its face.

14



that the Initial Communication “as intended not only to provid&ormation that the debt had
been transferred, but also to im@uPlaintiffs to make a payment@efendant.” (Doc. 6 at 11).
As such, Plaintiffs aver, the Initial Commuation should be considsd a communication in
connection with the collectioof a debt under the FDCPA.

Although an important concet the Act, it does nadefine debt collectionGlazer, 704
F.3d at 460. The Sixth Circuit, however, li@scribed a debt celttion communication under
the FDCPA as follows:

The text of § 1692e makes clear thatbéoactionable, a comunication need not

itself be a collection attempt; it need wprde “connect[ed]” with one. Thus, we
agree with the Seventh Circuit that &xplicit demand for payment” is not
always necessary for the statute to apply. But it is just as clear that the statute does
not apply toeverycommunication between a debtleotor and a debtor. So the
guestion is where to draw the line. Wew it at the same place the Seventh
Circuit did in Gburek for a communication to beén connection with the
collection of a debt, an animating pose of the communication must be to
induce payment by the debt&ee id at 385 (“a communication made specifically

to induce the debtor to settle her delit toe sufficient to trigger the protections”

of the Act). Obviously, communicationfat expressly demand payment will
almost certainly have this purpose. Bottoo might a communication that merely
refers the debtor to some other conmication that itself demands paymesee,

e.g., id at 386 (third-party letter directing debtor to @mttcreditor was sent in
connection with collectiorof a debt). Thus, to esthe language of § 1692e, a
letter that is not itself a collection attempt, but that aims to make a such an attempt
more likely to succeed, is one that has the requisite connection.

Grden v. Leikin Ingber & Winters B®43 F.3d 169, 173 (6th Cir. 201{nternal citations and
guotations omitted) (holding that balance statements were “merely a ministerial response to a
debtor inquiry, rather than paot a strategy to make paymenore likely,” thus a reasonable

jury could not find that an animating purpose of the statements was to induce payment; the
“decisive point” was that defendant made thiabee statements only after plaintiff called and

asked for them).
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This Circuit has also stated that, wHitkebt collection” is notlefined, the statute
includes certain “guideposts” that illunaite the proper interpretation of the term:

the Act's substantive provisions indicatattbebt collection iperformed through

either “communication,id. 8 1692c, “conduct,id. § 1692d, or “means,jd. 88

1692e, 1692f.These broad words suggest a broad view of what the Act

considers collection.Nothing in these provisionsabins their applicability to

collection efforts not legal in natur€f. Heintz v. Jenkin$14 U.S. 291, 292, 115

S.Ct. 1489, 131 L.Ed.2d 395 (1995) (holditigat “a lawyer who ‘regularly,’

through litigation, tries to dlect consumer debts” ia “debt collector” under the

Act).
Glazer, 704 F.3d at 461 (emphasis added). IndgediFDCP defines “communication” broadly
as “the conveying of informain regarding a debt directly mdirectly to any person through
any medium.” 15 USC 8§ 1692a(2). Thereforea‘fhurpose of an activity taken in relation to a
debt is to ‘obtain payment’ of the debt, théiaty is properly considred debt collection.’ld.

Because the Sixth Circuit has not given mexplicit guidance on this issue, Defendant
insists that this Court should follow the reasoningledmpson v. BAC Home Loans Servigein
L.P., No. 2:09-CV-311-TS, 2010 WL 1286747 *&t(N.D. Ind. Mar. 26, 2010). lithompson
the debtor alleged that a loservicer violated the FDCPA bgiling to send the statutorily-
required notice, known as the Validation Notice, wittive days of sendig a notice of transfer
of servicing rights. The loaservicer claimed that theotice of transfer was not a
communication in connection with blecollection under the FDCPAJ. at *1. The court
agreed. In finding that the no#iof transfer was not a dedsillection communication, the Court
noted that:

The Notice does not address the statushef Plaintiff's home mortgage loan,

declare that it is in default, odemand any payment pursuant to such

default....[t]here is no indication th#fte Defendants are undertaking collection

efforts for missing or late payments.tRer, they are providing information about

the new servicer, including its paymeniigance address, so that the consumer

can avoid missing payments or making late payments which might necessitate the
sending of a real dun.
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Although ensuring payment of the debt cannot be denied as the Defendant's
ultimate goal, the Notice itself did not provide terms of payment or deadlines,
threaten further collection proceedings, or demand payment in any form.

Id. at *4-5.

Thompsonhowever, is readily distinguishiglfrom the present case. Thompsonthe
notice at issue was six pagesd, and included a variety of docents, including a statement of
rights granted taonsumers under theal Estate Settlement Prdoees Act, Bank of America’s
privacy policy, a “Federally Required Affiliatdarketing Notice,” and a statement directed to
borrowers who were in bankruptcy proceedinfjbe Court determined that the combination of
materials was such that it did nocessarily indicate defendants wigeng to collect a debt. In
the casesub judice on the other hand, Plaintiffeaeived a two page document focused
exclusively on their debt — therseing transfer, the current balee owed, and a due date for the
next payment — and information related to payment of that debt.

Additionally, a key factor in th&hompsorCourt’s analysis was th#te final page of the
notice explicitly advised the plaintiff thatdldocument was intended for informational purposes
only:

[The Notice] also states that the purposéhef Notice is to advise of the transfer

of the servicing of the mayage, that if the borrower @urrently in a bankruptcy

proceeding that the notice is for informational purposes only, that the “notice and

courtesy payment coupon attached are ine@nded as an action to recover or
enforce a claim,” and that if he is a Chaxpl3 debtor he should continue to make
payments in accordance with his plan and ignore the courtesy payment coupon.

The notice concludes by stating that iars “informational statement only.”(DE 1,

Ex. A (emphasis in original).)

Thompson2010 WL 1286747, at *5. THeEhompsorCourt found that, in pabecause of this

clear disclaimer, an objective recipient wohklve understood that the defendant was taking no
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position on the status of the debt at issuee [Mitial Communication assue here, on the other
hand, contained no such explicit advisement.

Finally, theThompsorCourt’s interpretation construasemedial statute in a narrow
fashion, flouting the traditional canaf statutory interpretation #t “remedial statutes should be
liberally construed.”Peyton v. Rowe391 U.S. 54, 65, 88 S. Ct. 1549, 1555, 20 L. Ed. 2d 426
(1968). For example, although theompsorCourt determined that “ensuring payment of the
debt cannot be denied as the Defendant’s ultigadd,” it then strictlyconstrued the phrase “in
connection with the collection @iny debt” to require a commuaition to mention default or
delinquency, threaten further collection peedings, or explicitly demand paymeiithompson
2010 WL 1286747, at *4-5. Such a narrow readihthe FDCPA also contravenes the explicit
direction of the Sixth Circuit icases interpreting the FDCPA, to construe the Act with the
understanding that it is “évaordinarily broad.”Frey, 970 F.2d at 1521See also Barany—
Snyder v. Weineb39 F.3d 327, 333 (6th Cir. 2008) (“[gHDCPA is extraordinarily broad,
crafted in response to what Congress @&ed to be a widespread problem.Gjazer, 704 F.3d
at 461 (stating that the “broad words” usedhe FDCPA'’s substantivprovisions “suggest a
broad view of what the Actomsiders [debt] collection.”Yarden 643 F.3d at 173 (finding that,
to be actionable, “a communication need noffitse a collection attempt; it need only be
‘connect[ed] with one.”). For thegeasons, the Court declines to folldlWwompsots reasoning
in the present case.

Plaintiffs, on the other hand, argue thas tourt should adopt the reasoning of
McLaughlin v. Phelan Hallinan & Schmieg, LLP56 F.3d 240 (3d Cir. 2014) cert. denied, 135
S. Ct. 487, 190 L. Ed. 2d 360 (2014). MicLaughlin the plaintiff's mortgage company put him

into default in error and referredetimatter to a law firm (“PHS”)Id. at 243-244. PHS then
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sent plaintiff a letter sting the amount of the debt, that®Kas a “debt collector attempting to
collect a debt,” and told plaintifiow to obtain current payoff quotekl. at 246. PHS argued
that the letter was not a “debt collection actiVgubject to the FDCPA lwause it did not make
a demand for payment, suggest that plaintiffies¢he underlying debt, gropose that plaintiff
enter into a payment pland. at 245. Even though the lettid not contain a demand for
payment, the Third Circuit Court ofppeals rejected PHS’ argument, finding:

The FDCPA ‘regulates debt colleatidout does not define the ter@imon v. FIA

Card Servs., N.A.732 F.3d 259, 265 (3d Cir.2013)he statute's substantive

provisions, however, makeedr that it covers condutaken in connection with

the collection of any debtld. (internal quotation marks and citations omitted).

Put differently, activity undgaken for the general puose of inducing payment

constitutes debt collection activitid.; see also Gburek v. Litton Loan Servicing

LP, 614 F.3d 380, 385 (7th Cir.2010) (deserip“the commonsense inquiry of

whether a communication from a debt eotbr is made in connection with the

collection of any debt”). Thus, a commaation need not contain an explicit

demand for payment to constiéudebt collection activitySimon 732 F.3d at 266.

It is reasonable to infer thah entity that identifies itself as a debt collector, lays

out the amount of the debt, and explains how to obtain current payoff quotes has

engaged in a communication related dollecting a debt. Thus, the Letter

constitutes debt collection activity undéhe FDCPA and misrepresentations

contained therein may provide a basis for relief.
McLaughlin 756 F.3d at 245. The Court noted that communications discussing details and
information about the debt at issue — sucthasstatus ofr payment and requests for financial
information — are reasonably considered “paid dialogue to facilitate satisfaction of the debt
and hence can constitute debt collection activityee id at 246.

In light of Sixth Circuit precedent determining that the FDCPA is an “extraordinarily
broad statute,Frey, 970 F.2d at 1516, and in light of t&edenCourt’s finding that an explicit
demand for payment is not always required fdoaument to be considered a debt collection

communication, this Courtapts the @asoning oMcLaughlin See Grden v. Leikin Ingber &

Winters PC 643 F.3d 169, 173 (6th Cir. 2011) (“Obvibyscommunications that expressly
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demand payment will almost certainly have fhispose. But so too mightcommunication that
merely refers the debtor to some other camitation that itself demands payment...Thus, to
use the language of 8§ 1692detter that is not itseH collection attempt, but that aims to make a
such an attempt more likely to succeedyns that has the gaisite connection.”).

In this case, the Initial @omunication does not include aditheading, or statement of
purpose indicating it is a merely a noticerainsfer. Neither deeit contain language
specifically indicating it was sent merely faformational purposes, unlike the communication
sent inThompson In addition, it included a ‘totalmount due’ and, again, unlikeTinompsona
due date. Further, the Initial Communioatincluded a self-addressed payment coupon
indicating an amount due, with Plaintiffs’ accomumber and address, and instructions as to
whom Plaintiffs’ should make their check payable.

Moreover, the letter also included languaggquired by the FDCPA for any initial
communication with a consumer — “this communaais this communicain is from a debt
collector attempting to collect a debt, amy @nformation obtained will be used for that
purpose.” Although this languagéonemay not be enough to transform a document into a debt
collection communicatiorsee, e.g.Lewis v. ACB Bus. Servs., Int35 F.3d 389, 399 (6th Cir.
1998), in combination with thether information included ithe Initial Communication and,
importantly, the information omitted therefrom, iréasonable for a party to infer that the Initial
Communication is a comumication related to collection of a del8ee McLaughlin756 F.3d at
246 (holding that it was “reasonableitder that an entity that idéfies itself as a debt collector,
lays out the amount of the delhd explains how to obtain cant payoff quotes has engaged in

a communication related to colleéw a debt” under the FDCPA).
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Thus, the Court finds that it is a commurtica in connection wittthe collection of a
debt under the FDCPA. As BrdenandMcLaughlin the Initial Communication, while
informative, also is viewed reasonably as pad dfalogue to facilitatthe satisfaction of a debt
and aiming to make a collection attempt midtely to succeed; thus, it has the requisite
connection to debt collection under the FDCHAar these reasons, Defendant’s Motion to
Dismiss on this basis BENIED.

C. Whether Count Four of Plaintiffs’ Complaint, Alleging Violations Under FDCPA
81692e(14) fails as a matter of law

In Count Four of their Complaint, Plaintiftdlege that Defendant’s violated §1692e(14)
by using the logos of both CitiFinancial and Grd@eee at the top of életterhead on which it
sent the Initial Communication, and becausdetier was “robo-signed” by both CitiFinancial
and Green Tree. Plaintiffs aver that Gr@eee’s use of letterhead containing the name
“CitiFinancial” was the “use of a business, canp, or organization name other than the true
name of Green Tree’s business, compangyganization” in viohtion of 8 1692e(14).
Moreover, Plaintiffs claim that they “were caised as to who was the source” of the Initial
Communication.

Defendant argues, in the alternative to isvayus arguments for dismissal, that Count
Four fails to state a claim because Plaintiffsttaplead that they was confused as to which
entity was collecting the debt based on the udmtf CitiFinancial’'s and Green Tree’s logos at
the top of the Initial Communication; instead, Defant maintains, Plaintiffs merely pled that
they were confused as to tbaurceof the letter. Further, Defenualg aver that Plaintiff does not
allege that, at any time, Green Tree used the mdrmeother entity to collect on the Loan. Thus,

Defendants insist, Count Fofails to state a claim.
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Plaintiffs respond first that & subjective confusion is natdetermining factor to plead
sufficiently a violation of § 1692&4); instead, Plaintiff insists thathen a debt collector uses
any name other than its ovin a communication it is ger seviolation of § 1692e(14). (Doc. 6
at 16citing Boyko v. American Intern. Group, In2012 WL 1495372 (Dist. Ct. D. N.J. April
26, 2012)). Plaintiffs also counttat, to the extent their cardion is a factor in alleging a
violation of 8 1692e(14), their Complaint adequatdigges that they were confused about the
source of the InitiaCommunication. (Doc. 6iting Comp), Doc. 1 at 97-99).

1. The “Least Sophisticated Consumer” Standard

Among other things, the FDCPA prohibitsl@bt collector from making “[a]ny false,
deceptive, or misleading misrepresentation eans in connection with the collection of any
debt.” 15 U.S.C. § 1692e. Section 1692e(14rHrally disallows “[t]he use of any business,
company, or organization name other than the trame of the debt collector's business,
company, or organization.” 15 U.S.C. § 1692e(14)determining whether a debt collection
practice is deceptive or misleading, thagtice “must be viewed objectively from the
standpoint of the ‘leasbgphisticated consumer.’ Foster v. D.B.S. Collection Agenci63 F.
Supp. 2d 783, 800-01 (S.D. Ohio 2008)pnis v. Javitch, Block & Rathboné05 F.Supp.2d
856, 864 (S.D. Ohio 2005) (Holschuh, &yuéting Taylor v. Perrin, Landry, deLaunay &
Durand 103 F.3d 1232, 1236 (5th Cir.1997&ge alsdedwards 136 F.Supp.2d at 798i{ing
Smith v. Transworl&ys., InG.953 F.2d 1025, 1028 (6th Cir. 1992)). Against this backdrop, to
withstand a motion to dismiss, Plaintiffs mp#ad facts supportirtpeir § 1692e(14) claim
sufficient to show that the least sophisticated gores would be misled by the practice at issue.

The least sophisticated consumer stanti@cbgnizes that thEDCPA protects the

gullible and the shrewd alike, while simultaneously presuming a basic level of reasonableness
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and understanding on the part of tebtor, thus preventing liabilitipr bizarre or idiosyncratic
interpretations of delwollection notices.”Currier v. First Resolution Inv. Corp762 F.3d 529,
533 (6th Cir. 2014)djting Barany—Snyder v. Weinds39 F.3d 327, 333 (6th Cir. 2008)).
Moreover, “[E]ven the ‘least sophisticated consuwnean be presumed to possess a rudimentary
amount of information about the world and dlimgness to read a collection notice with some
care.” Powell v. Computer Credit, Inc975 F. Supp. 1034, 1039 (S.D. Ohio 19&ff'd, No. 97-
3979, 1998 WL 773989 (6th Cir. Oct. 15, 1998)ilg Clomon v. Jackso®88 F.2d 1314, 1319
(2d Cir.1993)).

The Sixth Circuit has held that “a collection notice is deceptive whem be reasonably
read to have two or more differeneanings, one of which is inaccuratd=éd. Home Loan
Mortgage Corp. v. Lamais03 F.3d 504, 512 (6th Cir. 2007) (quotiRgssell v. Equifax A.R.S.,
74 F.3d 30, 35 (2d Cir. 1996)). Courts halso found that the focus of the FDCPA and
81692e(14) is see “not on whether the name used by the creditor is permitted by law, but on
whether the name used results ia tlebtor's deception in termswaiiat entity is trying to collect
his debt.” Gutierrez v. AT & T Broadband, LL.G82 F.3d 725, 740 (7th Cir.2004ge also
Suquilanda v. Cohen & Slamowitz, LURo. 10 CIV. 5868 PKC, 2011 WL 4344044, at *5
(S.D.N.Y. Sept. 8, 2011).

In this case, even when construing the Pligtallegations as tryePlaintiffs have not
stated a claim for violation of §1692e(14). eTimitial Communication elarly identifies both
CitiFinancial and Green Tree, and their relationshigach other: the letter states that it is from
both CitiFinancial, as the “Present Servicer” and Green Tree, as the “New Servicer,” and informs
Plaintiffs that “the right to collect loan paents...is being transferred from CitiFinancial to

Green Tree.” In addition, the IraliPayment Coupon attached to kbier indicates that checks
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for payment of the account should be made play Green Tree. Moreover, Plaintiffs’
Complaint fails to allege that Green Treensidentified or unidentified in the Initial
Communication or at any time aommunications made to collect on the Loan. Indeed, despite
the fact that Plaintiffs were “confused asmioo was the source of the Initial Communication,”
Plaintiffs apparently understoodathGreen Tree was the party atfging to collect on the Loan
because they only allege that they sent acadatisputing the debt collection to, and conducted
subsequent communications with,eén Tree. (Doc. 1, 1 35-37).

Thus, the Court finds that Plaintiffs hawet stated a plausible claim that the least
sophisticated consumer would not have undetstbat Green Tree was attempting to collect on
the debt. Although Plaintiff pointe one case from the DistricoGrt of New Jersey that held
debt collectors strictlliable under § 1692e(149eeBoykq 2012 WL 1495372, the case is not
binding authority on this Courtnd this Court is unable to firahy authority from the Sixth
Circuit creating such per serule. For these reasons, Count FODISMISSED for failure to
state a claim.

D. Plaintiffs’ Class Allegations in Class Count Two

Plaintiff also seeks to bring a putative claksm for systemic viations of 15 U.S.C.
1692e(14) for Defendant’s alleged use of lettertmadaining the use of a name of a different
financial institution other than ¢htrue name of Green Tree’s lmess, company, or organization,
the same conduct Plaintiff allegesindividual Count Four. “Whea plaintiff does not have an
individual claim,” however, as the Courtdhtound here, “he canneerve as a class
representative.” See, e.g., Moore v. First Advantage Enter. Screening (Qeg.4:12
CV00792, 2013 WL 1662959, at *8 (M. Ohio Apr. 17, 2013)cjting Chambers v. American

Trans Air, Inc.,17 F.3d 998, 1006 (7th Cir.1994)).
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Thus, because the Court dismisses Pf&shtndividual claims under Count Four, and
because Plaintiff's Complaint does not identify additional putative class representatives, the
putative class claim contained@ass Count Two must be dissed. For these reasons, Class

Count Two isDISMISSED.

E. Whether Plaintiffs’ Class Allegations inClass Count One Shoulde Stricken as a
Matter of Law

In the alternative to dismissal, Defendant n®ieestrike the class @#eon claims asserted
in Class Count One of Plaintiffs’ Complainthe Court denies Defendant’s request.

In Class Count One, Plaintiffs seek to represent a putative plaia that consists of
“[e]very consumer who was sent, from Jun@@13 to present, an initial communication from
Green Tree as more particuladgscribed in 1106 conveying imfoation about a consumer debt
sold and/or transferred to Gre€ree when in default or being tted as in default.” (Doc. 1,
109)2

Rule 23 of the Federal Rules of Civil Prdoee governs class actiobsought in federal
court. In general, district courts hawead discretion to deie whether to certifp class.See
In re Am. Med. Sys., Incb F.3d 1069, 1079 (6th Cir. 1996). To obtain class certification,

Plaintiffs must establish the following prereqtés set out in Rule 23(a): (1) the class is so

2 paragraph 106 of Plaintiffs’ Complaint, referenced in { 109, states:
106. Upon information and belief, Green Tree intentionally and systematically sends such
borrowers an initial letter of the same form and nature as the “Initial Communication” sent to the
Gearys (attached as “Exhibit A”), withe following notable characteristics:
a) Letterhead containing both the name “GreeseTand the name of the financial institution that
sold and/or assigned the consumer debt to Green Tree;
b) Information regarding the subject debt and Green Tree;
c) Robo-signature of both Green Tree and tharfctial institution that sold and/or assigned the
debt to Green Tree;
d) Attached payment coupon with ingttion to make payment to Green Tree;
e) Absence of the 30-ddgnguage specified in 15 U.S.C. §1692g(a)(3)-(5).

(Doc. 1, 1 106).
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numerous that joinder of all members is impicdile; (2) there are quéests of law or fact

common to the class; (3) the claims or defe$éise representative fgees are typical of the

claims or defenses of the class; and (4) theasentative parties will fairly and adequately

protect the interests of tldass. Fed.R.Civ.P. 23(age also Pilgrim v. Universal Health Card,

LLC, 660 F.3d 943, 945 (6th Cir. 2011). In addition to meeting the prerequisites of Rule 23(a), a
party seeking class certificatiorsalmust show that the class antis maintainable under one of

the three provisions of Rule 23(kilgrim, 660 F.3d at 945.

Rule 23 is more than “a mere pleading stanfagarty seeking class certification must
demonstrate sufficient facts to meet its requiremewtal-Mart Stores, Inc. v. DukesU.S. —,

131 S.Ct. 2541, 2551, 180 L.Ed.2d 374 (2011)). Iddeertification of a class is only
appropriate if, after conducting a “rigorous analysis,” the trial abetdrmines that the
prerequisites of Rule 23 have been nidt; Fed.R.Civ.P. 23(c)(1)(A).

Either party may move for relsmion of the class-certificain question at any stage of the
proceedings, and the class action allegationshmastricken prior to a motion for class
certification where the complaiitself demonstrates that thequirements for maintaining a
class action cannot be mdRilgrim, 660 F.3d at 94%ee also, e.gVinole v. Countrywide Home
Loans, Inc.571 F.3d 935, 941-44 (9th Cir. 2009). Pldirtears the burden of proving that the
class certification elements are satisfidéalre Am. Med. Sys., Inc., supiég F.3d at 1079.

Defendant moves to strike Plaintiffs’ claskeghtions made in Class Count One, arguing

that the Plaintiffs’ proposed classas impermissible “fail safe” cladsAccording to the

% The Sixth Circuit defines a ‘fail-safe’ class as one that cannot be defined until the case is resolved on its merits.
Young v. Nationwide Mut. Ins. G693 F.3d 532, 539 (6th Cir. 2011). A fail-safe class “incluatdg those who

are entitled to relief.”Young,693 F.3d at 538. “Such a class is prohibited because it would allow putative class
members to seek a remedy but not be bound by an adverse judgment—either those ‘class membbyswiviner

of losing, they are not in ¢hclass' and are not bountt” (internal quotations omitteddpe als®Gauter v. CVS
Pharmacy, InG.No. 2:13-CV-846, 2014 WL 1814076, at *4 (S.D. Ohio May 7, 2014).
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Defendant, for the Court to asaart who is in the putative da based on the characteristics
Plaintiffs put forth, the Court would be not omgciding that a class exss but also would be
deciding the merits of the claim.

Plaintiffs respond that, inght of the requirement thaburts make certification
determinations only after a “rigorous analysis, T@®lant’s motion to strikelass allegations is
premature and disfavored under the law. (Boat 20-21). FurtheRlaintiffs argue that
Defendant improperly reads legal conclusions theoclass definitionantained in Class Count
One. (d. at 20). Plaintiffs insist that the Court need not makgdetermination on the merits
of the case before class members can be identiflddat(20-21).

Defendant relies on authority standiiog the proposition that a courtaystrike class
action allegations before a motitor class certification where the complaint demonstrates that
the requirements for maintainirgclass action cannot be m&eePilgrim v. Universal Health
Card, LLC,660 F.3d 943, 949 (6th Cir. 2011) (affirmitige district court's judgment striking
class allegations and dismissingaation prior to discovery whethe defect in the class action
at issue involved “a largely lebdetermination” that “no proffered factual development offer[ed]
any hope of altering”).

This Court has also noted, however, thatuits should exercisgaution when striking
class action allegations based solely on teadlihgs, because class determination generally
involves considerations that are enmeshatiénfactual and leg@sues comprising the
plaintiff's cause of action.’Sauter v. CVS Pharmacy, Indlo. 2:13-CV-846, 2014 WL
1814076, at *2 (S.D. Ohio May 7, 2014) (ultimatelyding plaintiff impropen pled a fail-safe
class, but granting plaintiff leave to amendpksadings) (internal quations and citations

omitted). See also Mazzola v. Roomster Co8d9 F.Supp.2d 395, 410 (S.D.N.Y. 2012) (“[A]
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motion to strike class actions ... is even moséagiored because it requsra reviewing court to
preemptively terminate the clasgasts of ... litigation, solely onéhbasis of what is alleged in

the complaint, and before plaintiffs are permitted to complete the discovery to which they would
otherwise be entitled on questionkex@ant to class certification”).

While the Courtmaystrike class allegeons prior to a motion to certify, the Court
declines to do so at this early stage. The Cadeems it prudent to assdbs propriety of class
certification in the context of a fully briefed ctasertification motion rather than in the context
of a motion to strike class claims at the plegdtage. The docket reflects that discovery has
been stayed until the court rules on the present mot®eeDoc. 13). Without further insight
into the facts, the Cotlacks the foundation to conduct thegarous analysis” required by Rule
23 and determine the appropriatesef class certificationSee, e.gAllen v. Andersen
Windows, InG.913 F. Supp. 2d 490, 516 (S.D. Ohio 2012) l{dex to strike class allegations
at the pleading stage, deeming it prudent edweate plaintiff's putave class after class
certification briefing)Eliason v. Gentek Building Prods., Inblg. 1:10-cv—2093, 2011 WL
3704823 at *2—3, 2011 U.S. Dist. LEXIS 94032, at *{N8.0Ohio Aug. 23, 2011) (noting that
a motion to strike class allegations is aaubstitute for class determinatiolRktor v. Lifestyle
Lift, No. 1:09-CV-511, 2009 WL 1565954, at *2 (N.Ohio June 3, 2009) (finding that
defendant’s arguments aboutsdacertification premature wheteey were made prior to the
parties’ first case management conference rhlgecause courts must have time to conduct a
rigorous analysis before ralj on class certification).

For these reasons, Defendant’s Matto Strike Class Count OneD&ENIED.
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V. CONCLUSION
For the reasons stated above, Defatgldotion to Dismiss (Doc. 3) GRANTED IN
PART andDENIED IN PART . Defendant’s Motion to Disres is denied as to Counts Two
and Three, and as to Class Count One. Defeisdislotion to Dismiss is granted as to Count
Four and Class Count Two.
ITIS SO ORDERED.
s/Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

Dated: March 20, 2015
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