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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALEX COOPER, etal.,

Plaintiffs, : Case No. 2:14-CV-0545

V. : JUDGE ALGENON L. MARBLEY
EQT PRODUCTION COMPANY X Magistrate Judge Kemp
Defendants.
OPINION

Before the Court are Plaintiffs’ Motion for Ral Summary Judgment as to Count One of
the Complaint (Doc. 16), and Defendant’s MotfonSummary Judgment as to all claims made
against it (Doc. 17). This case cenas a lease of aéind gas rights on real property. The issues
the Court must resolve are whether Defenddatlure to commence a well on Plaintiffs’
property by October 6, 2013 constitutes matdmiahch of said Lease, and whether there is
enough evidence to warrant submission to aflaay Defendant deduded Plaintiff into
executing the Lease. For the reasons below, Defendant’s mo@G#ABITED, and Plaintiffs’
motion iSDENIED.

. BACKGROUND
A. The Lease

On October 6, 2008, Plaintiff Alex Cooper abt (“Plaintiffs”) executed an oil and gas
lease with Defendant Equitable Production Camp(“EQT.”) (Compl., Doc. 3, 15.) The Lease
contains a number of terms: the Lease grBQI$ certain rights, including (among others) the

right to explore for, operate, produce, and mansiétand gas includintheir liquid or gaseous
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constituents; the right to store gas and to praeced gas; and the right to complete and operate
injection wells for the disposalf produced fluids. (Cooper Lea$2oc. 16-2 at 1.) The Lease
gives EQT these rights for antial primary term period of fie years, from October 6, 2008 to
October 6, 20131d. at 3.) It includes aonption giving EQT the unilatal right to extend the
primary term for an additional five years by making an extension payment to Plaitdifts. 4.)
EQT paid all rent for the lease up-froritd.(at 3.) The Lease includes a waiver of EQT’s duty to
develop, allowing that it “may drill or not drill e leased premises as it may elect, and the
consideration and rentals paid, and to be paid[,] constitute adequate compensation for such
privilege,” and that there “shdde no implied covenant to develop, produce, market, or drill one
or more wells within the primary term [cghy extension thereof” of the agreemeld.)(It also
includes a surrender clause, giving EQT the rigldurrender the Lease at any time by paying
$1.00 to Plaintiffs.Id. at 4.)

Finally, and pertinently, the Lease obligalE#3T “to commence a well on said premises
on or before the 6th of October, 20134d.(at 3.)

B. Procedural History

On May 7, 2014, Plaintiffs filed a three-co@wmplaint in the Comon Pleas Court of
Jefferson County, Ohio. (Doc. 3.) The ficstunt alleges breach of contradtl. @t 2.) Plaintiffs
allege that EQT promised, and failed, tantnence a well on Plaintiffproperty (or indeed
anywhere in the county) by October 6, 2013, tad this failure wa both material and
fundamental to the purpose for which the lemas entered into and, thus, a breach of the

agreement.I{l., 1111-15) Plaintiffs further allege that a@sdirect and proxiate cause of EQT’s



failure to commence a well Plaintiffs have beeaterially damaged, through the loss of royalty
payments since at least©ber 6, 2013, in excess of $25,000'q0d., 1116-17.)

The second count alleges fraud in the inducemihtai 4.) Plaintiffsallege that EQT’s
express commitment to commence a well in the §pddime was made falsely or with utter
disregard and recklessness as to its veragiven that EQT knew Jefferson County lacked
supporting infrastructure for thigpe of drilling rights sought @mely deep horizontal drilling).
(Id., 1121-22.) Plaintiffs further allege that EQT’s express commitment to commence a well was
made with the intent to mislead Plaintiffsredy on it and to induce them to execute the
agreement.l(l., 123.) Plaintiffs allege that EQT{gomise to commence drilling the well on
Plaintiffs’ real property was maial and fundamental to the trsaction at-hand, noting that the
sole purpose of a landowner executsugh a lease is tealize the production of oil and gas and
its resulting royalty incomeld., 120.) Plaintiffs aver that theglied to theirdetriment on EQT'’s
false promise to commence a well in the spectii@@, said injuries including lost royalty and
the burden of being forced into an additional five-year terdn. §25.) Plaintiffs demanded lost
royalty due to them along with punitive damages amounting to $3,000,000.804.)

The final count requests a declaratory juégtbrought pursuant to Ohio Revised Code
§2721.03.1d. at 5; 128.) Plaintiffs ask the courtfiad the arbitration and venue selection
provisions of the agreement both substantiaglgt procedurally unconscionable, commercially
unreasonable, and unlawful under Ohio Revised Code § 411RI632(7.) These provisions
purported to give EQT the sole discretion ttilseany dispute concerning the agreement by

binding arbitration in the forum of CHaston, West Virginia(Doc. 16-2 at 4.)

! Although the Complaint alleged damages, thefimgs show that Plaintiffs want specific

performance as a remedy, the appropriass of which is discussed below.
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On June 9, 2014, EQT removed the caghi®Court pursuant to 28 U.S.C. 81332.
(Notice of Removal, Doc. 2 at 1.) EQT’s acknogdenent of this Court’s jurisdiction renders the
Complaint’s third count moot.

On March 2, 2015, Plaintiffs and EQT filedbss-motions for summary judgment (Docs.
16 and 17, respectively.) Each side seeks susnjudgment as to the first count, which is
breach of contract, and EQT seeks summary judgaseto the second count, which is fraud in
the inducementld.)

The motions evince no material facts in digput is undisputed that EQT has properly
extended the lease, extending its primary témmough October 6, 2018. It is also undisputed that
EQT failed to commence a well on or before @eto6, 2013. In dispute is whether that failure
breaches the agreement and, if so, what to do about it.

[I. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56 providestetevant part, that the Court "shall grant
summary judgment if the movant shows that there genuine dispute as to any material fact
and the movant is entitled to judgment as a mafte&aw.” A fact is deemed material only if it
“might affect the outcome of the lauis under the governing substantive laWley v. United
Sates, 20 F.3d 222, 224 (6th Cir. 1994) (citidgderson v. Liberty Lobby, Inc., 477 U.S. 242,
247-48 (1986)).

The necessary inquiry for this Court isi@ther ‘the evidence presents a sufficient
disagreement to require submission to a juryloether it is so one-sided that one party must
prevail as a matter of law.Patton v. Bearden, 8 F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson, 477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the

light most favorable to the nonmoving partnited States SE.C. v. Serra Brokerage Servs.,,



Inc., 712 F.3d 321, 327 (6th Cir. 2013). The couwvie®ing a summary judgment motion need
not search the record in an etfto establish the &k of genuinely disputed material facts.
Guarino v. Brookfield Township Trustees, 980 F.2d 399, 404 (6th Cir. 1992). Rather, the burden
is on the nonmoving party to present affirmaewedence to defeat a properly supported motion,
Street v. J.C. Bradford & Co., 886 F.2d 1472, 1477 (6th Cir.1989) (citation omitted), and to
designate specific facts that are in dispAt&lerson, 477 U.S. at 250 (citation omitted);
Guarino, 980 F.2d at 405.

To survive the motion, the nonmoving pantust present “significant probative
evidence” to show that “there is [more thanir@ometaphysical doubt as to the material facts.”
Moorev. Philip Morris Cos,, Inc., 8 F.3d 335, 340 (6th Cir. 1993). The mere existence of a
scintilla of evidence in suppoof the opposing party’s position iissufficient to survive the
motion; there must be evidence on which the poyld reasonably find for the opposing party.
See Anderson, 477 U.S. at 251 (citation omittedjppeland v. Machulis, 57 F.3d 476, 479 (6th
Cir. 1995);see also Mitchell v. Toledo Hospital, 964 F.2d 577, 582 (6th Cir. 1992) (finding that
the suggestion of a mere posstibf a factual dipute is insufficient to defeat a motion for
summary judgment) (citin@regg v. Allen-Bradley Co., 801 F.2d 859, 863 (6th Cir. 1986)).

[ll. ANALYSIS
A. Breach of Contract
1. Standard

Plaintiffs seek a judicial finding that the Leasvhen read in its totality, required EQT to
commence a deep well on or before Octob&08.3, and that EQT’s failure to do so is a
material breach. (Doc. 18 5.) As a remedy, Plaintiffs figion the Court to order EQT to

commence a deep well as soon as possildeat( 12-13.) EQT contends that the Lease requires



it to commence a well by the end of the extended primary term, which is now October 6, 2018.
(Doc. 17at 1))

In interpreting a contract, the Court’s rade'to give effect to the intent of the
parties.”Sunoco, Inc. (R&M) v. Toledo Edison Co., 953 N.E.2d 285, 292 (Ohio 2011). To that
end, the Court will “examine the contract as a wharid presume that thdent of the parties is
reflected in the language of the contrattl"The Court will attempt to effectuate every
provision of the Lease, so "if one constructioraafoubtful condition written in a contract would
make that condition meaningless, and it is posdiblive it anothetonstruction that would
give it meaning and purpose,” thir@ latter construction controld=bster Wheeler
Enviresponse, Inc. v. Franklin Cty. Convention Facilities Auth., 678 N.E.2d 519, 526 (Ohio
1997) (citation omitted). The Court may examin&iasic evidence to evince intent, but it may
do so “[o]nly when the language otantract is unclar or ambiguous.Shifrin v. Forest City
Enters., 597 N.E.2d 499, 501 (Ohio 1992). And such ambiguity exists “[o]nly when a definitive
meaning proves elusiveSate v. Porterfield, 829 N.E.2d 690, 692 (Ohio 2005).

2. Discussion

At issue is whether the Lease’s termequired EQT to commence a deep well on
Plaintiffs’ property on or before October 6, 2013pefore the end of the primary term, which
was initially October 6, 2013 big now October 6, 2018. Bothdgis highlight provisions and
characteristics of the Lease to help the Coukenthat determination. Neither side suggests the
Court consider extrinsic evidence. The Court agrees. The Lease’s terms are unambiguous.

Plaintiffs argue that EQT’s choice of aaxact, unambiguous deadline of October 6,
2013” to commence a well is daally important, and that éhLease could have obligated

Defendant to commence a well “‘on or before ¢hé of the primary term (or extended primary



term).” (Pl.'s Resp. in Opp. to Def.'s Mot. for 8. J., Doc. 19 at 5, 7l)deed. Had the Lease
used that language, there would be no contsyvd his merely creates the problem, though; it
does not solve it.

Plaintiffs also note thdhe phrases “commence a wedid “drill a well” have
independent meanings in the Lease. (Doc. Br)dDn this there is no disagreement. It is
undisputed that neither "commengi nor "drilling" has taken pke, (Def.'s Reply in Opp. to
Pls." Mot. for Summ. J., Doc. 20 at 5-endaEQT does not contendatth'commencing” and
"drilling" are in any way synonymous. Still, tdéference between "commencing" and "drilling"
warrants discussion.

Ohio law defines "commencement" as "[a]ny act, the performance of which has a
tendency to produce the desired restdehry v. Chesapeake Appalachia, 739 F.3d 909, 913
(6th Cir. 2014) (quotinduffield v. Russell, 10 Ohio C.D. 472, 474 (Ohio Cir. Ct. 1899)). The
distinction between "commencing" and "drilling" is necessasugtain Plaintiffsargument, but
it does not advance their caseeTdistinction is necessary for the survival of Plaintiffs’
argument because Plaintiffs admit that EQUirigser no obligation to drill. (Doc. 19 at 6.)
Specifically, the Lease provides:

It is agreed that said Lessee may drill or not drill on the leased premises as it may

elect, and the consideration and rentals paid, and to be paid constitute adequate

compensation for such privilege. Theralsibe no implied covenant to develop,
produce, market, or drill one or more wellghin the primary term, any extension
thereof, or the secondary term of this Agreement.

(Doc. 16-2 at 3.) Failing to distinguishttaeen "commencing”rad "drilling" would put

Plaintiffs in the position of arguing that the Leaxbligates Defendant to do the same thing that

Defendant has no obligation do, which is impossible.



Even granting that distinction, however, Rtdfs’ current position is also impossible.
Plaintiffs maintain that EQT was obligateddmmmence a deep well on or before October 6,
2013, and they demand that EQT commence that well as soon as possible by undertaking an
“honest and bona fide” physical dotthat end. (Doc. 16 at 10-1This puts them in the position
of demanding that EQT make a good faith effortommence a well it rightly has no intention
to develop, which is impossibl&ege, e.g., Henry, 739 F.3d at 913 (quotidguffield, 10 Ohio
C.D. at 474) (finding commencemdot activities “done honestly artna fide, with the
intention of developing”).

In support of its position, EQT refersttee original up-front payment and points to
language in the Lease’s option to extend:

Prior to the expiration of the primaryrte hereof, Lessee...shall have the right

and option to extend the primary term twréor an additional five (5) years by

making an extension payment to Lessee . . . equal to the per acre bonus amount

paid to Lessor upon execution of this lease.
(Doc. 16-2 at 4.) EQT was initially requiredpay Plaintiffs an ugront, paid-up, one-time
rental payment to last thugh the primary term ending October 6, 2013. (Doc. 16-2 at 3.) EQT
tendered the same up-front rental payment timeRiamtiffs by depositing in the mail (properly
stamped and addressed) two checks in the ahodd4,170.00 each, sent to Plaintiffs, for a total
payment of $8,340, properly exercising its opti@woc. 20 at 2; Doc. 16-2 at 4.) EQT argues
that those rental payments serve as themate to developmenf the property, including
commencement of a well, noting that the a¢payment was intended by the parties as
consideration for (among other things) the esgrwaiver of EQT’s otherwise implied duty to
develop. (Doc. 20 at 2; Doc. 16-2 at 3.)

The Court agrees with this integpation, and other cases bear it dlipp v. Beck

Energy, 20 N.E.3d 732 (Ct. App. Ohio 2014).g., is illustrative. Iidupp, the court was tasked



with determining whether an a@hd gas lease was a no-term péupl lease and, thus, void as a
violation of public policy. 20 N.E.3d at748-49. dile were two clauses at issue, the first
providing:
This lease shall continue in forcadathe rights granted hereunder be quietly
enjoyed by the Lessee for a term of terans and so much longer thereafter as oil
and gas or their constituents are produced or are capable of being produced on the
premises in paying quantities
Id. at 749. The second:
This lease, however, shall become rautl void and all rigistof either party
hereunder shall cease and terminateasmleithin 12 months from the date
hereof, a well shall be commenced oe fiemises, or unless the Lessee shall
thereafter pay a delay rental of epedr, payments to be made quarterly
until the commencement of a well. A lvghall be deemed commenced when
preparations for drilling have commenced.
Id. The court ultimately determined the lease did not violate public polidg. at 757. In
doing so it relied in no small pash the second clause aboves lbase's delay rental clause,
stating flatly that "[t]heentire premise behind a delay rahtlause is to delagrilling during the
primary termld. at 756 (emphasis adde&ee, e.g., Bohlen v. Anadarko E & P Onshore, LLC, 26
N.E.3d 1176, 1179 (Ct. App. Ohio 2014) ("Traditiondlamd gas leases in @hcontain a 'drill
or pay clause," which is also known as a delayatgrovision. This pragion allows the lessee
to defer drilling a well during the primary termar oil and gas leass compensating the lessor
for the delay.") (quotin@hio Real Estate Law at Section 47:9).
lonno v. Glen-Gary Corp., 443 N.E.2d 504 (Ohio 1983) is not square with the instant
case but its also instructivé.lt is instructive because it dissses the purpose and operation of

rental payments in oil and gas leases. [nao court had to determine whether an annual

advance payment credited against future royaiéksved the developer of its implied obligation

2 It is not square witthe instant case becauseancerns an allegedaolation of an oil and

gas developer's implied duty to develop, which duty EQT has expressly waived.
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to develop the land reasonablgnno at 505. It ultimately determined that the rental payments
against future royalties did not relieve thergleper of its duty talevelop the land, but it
distinguished between those rergayments and what we have in the instant case, which is an
agreement that "exacts a non-refundable . . . payof rent to the lessor as separate and
independent consideration for the leasd.'at 507. EQT's rental payments made as
consideration for a waiver of its implied dutydevelop is the sort @frrangement explained and
approved by théonno court, and it is the arrangement thi@s Court recognizes and likewise
approves.

Plaintiffs point outhat the ultimate purpose of aih @and gas lease is the production of
oil or gas, and they express concern that EQTUreel its rights to Plaintiffs’ property in mere
speculative fashion. (Doc. 19 at 6.) Although te&yp short of explicitly arguing that EQT’s
reading of the Lease violates figlpolicy, the Court finds theancern well taken, yet ultimately
unconvincing. Ohio’s policy is “to encourage oil and gas produetioen the extraction of those
resources can be accomplished without undue tbfdwtrm to the health, safety, and welfare
of” its citizens.Newbury Twp. Bd. Of Trustees v. Lomak Petroleum (Ohio), Inc., 583 N.E.2d 302,
304 (Ohio 1992). To that end, long-term oil and BEases that merely encumber property and
offer no development impede productivity ahds may be found to violate public polidgnno,
443 N.E.2d at 508. Itonno, discussed abovihe court hypothesized thah oil and gas lease
giving lessees the option to pay rent in perpginstead of developg the land would violate
public policy,id., but this Court is not concerned abouwtthere, where the Lease’s primary term
is limited to October 6, 2038hardly the perpetual encumbrance imaginelmmo. Further,
Plaintiffs and EQT all benefitted from the rahpayments tendered by EQT to Plaintiffs to

secure both the initial primary term and its extemsPlaintiffs receivedental income and EQT
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purchased the righit develop the landr not during the Lease’s primaterm as it deemed
appropriate. (Doc. 16-2 at 3.) Th®urt will not distub that bargain, mindful of the fact that
“[t]he right to contract freely vwth the expectation that the cosmtt shall endure according to its
terms is as fundamental to our society agitji® to write and to speak without restrairilount
v. Smith, 231 N.E.2d 301, 305 (Ohio 1967).

Plaintiffs note that there is a difference betn options to extend and options to renew,
pointing out that options to &nd simply “lengthen the exisgg agreement for a new period of
time.” Eastham v. Chesapeake Appalachia, L.L.C., 754 F.3d 356, 362 (6th Cir. 2014). This is
true yet irrelevant. It is unsiputed that EQT has extended ttease for a new period, and EQT
does not and need not rely on contract renewadolr the current state of affairs, which is that
the Lease is valid, and the phrése or before October 6, 2013” means “on or before the end of
the primary term,” and thus, that there hasrbeo breach by EQT in failing to commence a
well.

Even if there were breach, the appropriate remedy would not be for specific performance
as Plaintiffs request, and the Court woulahknot order EQT to commence a well. Although
such a decree rests within the sound discretiadgheo€Court, it is “noe matter of right, but of
grace, granted on equitable principleSreen, Inc. v. Smith, 40 Ohio App.2d 30, 39 (Ct. App.
Ohio 1974) (citation omitted). As EQT notests Motion for Summary Judgment, the equitable
remedy for the failure of a lessee to develop il gas is usually forfeiture, i.e. cancellation of
the leaseSeg, e.g., lonno, 443 N.E. 2d 504 (Ohio 1983) (disssing the appropriateness of
forfeiture when Lessor proves damages inadequadkev. Ohio Fuel Gas Co., 207 N.E.2d
659, 663 (Ct. App. Ohio 1965) (notitigat under Ohio law, "in thaebsence of conflict with an

express covenant in the lease, a court of eauiity decree the cancellatiohthe lease as to the
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undrilled portion of the leasedgmises in lieu of specific perfimance") (citation omitted). If the
Court found EQT in breach it would likely firfdrfeiture to be the appropriate remedy. The
Court, however, finds no breach.

So as to Count One@|aintiffs’ Motion for Summary JudgmentBENIED, and
Defendant’'s Motion for Summary Judgment GRANTED.

B. Fraud in the Inducement

Plaintiffs allege that EQT defrauded tharo executing the Lease. (Doc. 3 at 4-5.)
According to Plaintiffs, EQT's express commitment to commence the well on Plaintiffs' property
on or before October 6, 2013 was méalsely, or with utter disregd and recklessness as to its
veracity, and the commitment was "material amabfamental to the transaction at hand under the
Lease." [d., 11119-20, 23.) Plaintiffs funer allege that #ir reliance on that promise has caused
them injury. (d., 125.)

Under Ohio law, "[w]here a contract hlasen procured by fraud," the defrauded party
has the choice to "have the contract set aside" and be restored to her originaf pritidsue
for damages caused by the fraud of the guilty pa@gossv. Ledford, 120 N.E.2d 118, 122
(Ohio 1954). The elements to be proved areafilactual or implied repsentation of material
fact; (2) that is false and; (3) made by one paitia knowledge of its falsity to the other party;
(4) with the intent to misleatthe other party and; (5) upon whittie other party rightfully relies.
Id. The complaining party must prove each one ofdledements with evidence that is "clear and
convincing."ld.; First Discount Corp. v. Daken, 60 N.E.2d 711, 714 (Ct. App. Ohio 1944).

As Plaintiffs readily admit, finding thdbhe Lease imposed no obligation on EQT to

commence a well on Plaintiffs’ property on or bef@eober 6, 2013 is fat&b their claim of

3 Which provides even more support for theu@'s likely decision taward forfeiture of

the Lease if it found breach iestd of Plaintiffs’' request f@pecific performance (discussed
supra.)
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Fraud in the Inducement on the part of EQT. (Dicat 12.) If there were no obligation for EQT
to commence a well by that date, then ¢heas no false representation. Without false
representation, the claim must f&ke First Discount Corp., 60 N.E.2d at 714. The Court
finds no such obligation. The Lease, when read in its totality, requires EQT to commence a well
on or before the end of the Lease's primary term, not on or before October 6, 2013. As such,
there was no false representation made by BQd jts Motion for SummgrJudgment as to the
the Count of Fraud in the InducemenGRANTED.
ORDER

Plaintiffs’ Motion for Summay Judgment iDENIED andDefendant’sMotion for
Summary Judgment SRANTED. Count Three of the ComplaintiMdOOT . This case is
DISMISSED.

IT IS SO ORDERED.

s/Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATE: December 18, 2015
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