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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CALVIN GRIFFIN,
CASE Nos. 2:14-cv-857 and 18-cv-839
Petitioner, JUDGE ALGENON L. MARBLEY
Chief Magistrate Judge Elizabeth P. Deavers
V.

WARDEN, NOBLE
CORRECTIONAL INSTITUTION,

Respondent.
ORDER and
REPORT AND RECOMMENDATION

This matter is before the Court on the consolidated and ameadiédn for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254, ResponBeti's of WriandSecond Amended
Return of Writ Petitioner's Response/Traverse to RespatidéAnswers to Petitions for Writ of
Habeas Corpusand the exhibits of the parties. Foe tieasons that follow, the Magistrate Judge
RECOMMENDS that that these actions B¢SM | SSED.

Petitioner’s request for avidentiary hearing iIBENIED.

TheOpinion and Ordegranting Petitioner'Second Motion to Expand the Record
hereby isvACATED, and the motion for expansion of the record (ECF No. 1DENIED.

Respondent’®bjection(ECF No. 27) iDENIED, asMOOT.

Facts and Procedural History

This Court has previously has detailed the facts and procedsi@iyhof this casesee
Order and Report and Recommendat{B&F No. 8), but additional developments are included
here. As discussed, Petitioner challenges his cbhongafter a jury triain the Franklin County
Court of Common Pleas in Case NumberCR-470, on one count of carrying a concealed

weapon, one count of improperly handling adira in a motor vehicle, and one count of
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possession of cocaine. The trial court separdbelgd Petitioner guilty on one count of having a
weapon while under disability, and on August 10, 2@hposed an aggregate term of five years
incarceration. The state afipée court affirmed theudgment of the trial couft.State v. Griffin
No. 12AP-798, 2013 WL 6506888, at *1 (Ohio App'"IDist. Dec. 10, 2003). On April 23,
2014, the Ohio Supreme Court declinecdtoept jurisdiction of the appedbtate v. Griffin 138
Ohio St.3d 1470 (Ohio 2014).

On July 16, 2014, Petitioner fdenis first habeas corpietitionin Case Number 2:14-
cv-00857, asserting that the trial court impropeefjused to appoint him new counsel or conduct
a hearing on his request for neauasel (claim one); that he wdenied the effective assistance
of counsel because his attorney failed to fitaaion to suppress evidence (claim two); and that
he had been denied a fair trial (claim three)n March 21, 2016, the Mstrate Judge issued a
Report and Recommendaticecommending that tHeetitionfor a writ of habeas corpus
conditionally be granted on claim one, that Patiéir's remaining claims be dismissed, and that
Petitioner be released subject to the State instiwire-trial within ninety days. (ECF No. 8.)
The case has been recommitted to the Magisltatge for issuance of a supplemental report.
(ECF No. 10.) On September 22, 2016, the Cappbinted counsel topeesent Petitioner in
these proceedings and assist im pinoper determination of the case. (ECF No. 11.) On February

1, 2017, the Court grantdktitioner's Motion to Expand the Recdalinclude affidavits from

1 Petitioner asserted on dat appeal that the trial courblated the Sixth Amendment when it
refused to permit him to obtain new counsel, arad lle was denied thedfective assistance of
counsel based on his attorney’s failure to file a motion to suppress evidence.

2 Petitioner has withdrawn claim thre€See Second Amended PetitionHabeas Corpus Relief
(Case No. 14-cv-847, ECF No. 51) Because the Gmauaalready rule against him on the issue,
Petitioner indicates that he is no longersuing habeas corpus claim tweeePetitioner’s
Response/Traverse to Respondent’s AnstadPgtitions for Writ of Habeas Corp€ase No.
18-cv-839, ECF No. 18, PAGEID # 355.)



Petitioner, his father, Murray Griffin and Deaadraylor, in support of his claim that he was
denied his right to counsel. (ECF No. 22Qn April 17, 2017, the Court stayed proceedings
pending resolution of Petitioner’'s motion to withdr his guilty plea and reinstate plea offer.
(ECF No. 33.) On June 12, 2017, the trial ta@nied that motion(ECF No. 46, PAGEID #
1063.) On January 9, 2018, the appellate cdfinreed the judgment of the trial courBtate v.
Griffin, 10th Dist. No. 17AP-492, 2018 WL 333002h{@ Ct. App. Jan. 9, 2018). On May 23,
2018, the Ohio Supreme Court declinecdtoept jurisdiction of the appedbtate v. Griffin 152
Ohio St.3d 1481 (Ohio 2018). Upon exhaustion of detson in the state courts, habeas corpus
proceedings have been reinstatend the Respondent has file8wpplemental State Court
Record (ECF No. 46.)

Thereafter, on July 9,048, Petitioner filed aAmended Petitigrraising an additional
challenge to a separate state court coroniatnade pursuant to his August 10, 2012, guilty plea
in the Franklin County Court of Common Pleas on the charge of felonious assault with a
shooting from a car specification, $tate Criminal Case No. 12-CR-2484ECF No. 49.) At
the direction of the Court, on August 13, 2018, Petitioner filed a new and separate habeas corpus
Petitionin Case Number 2:18-cv-00839, on thaneiction. He also has submitteacond
Amended Petition fddabeas Corpus Reli¢ECF No. 51), on the underlying criminal
convictions initially at issue ihis first filed habeas corpititionin Case Number 2:14-cv-

00857. The cases have been consdaiftr this Court’s review.

3 Respondent filed a®bjectionto thatOpinion and Orde(ECF No. 27); however, for the
reasons discusseaufra, theOpinion and Ordegranting Petitioner'Second Motion to Expand

the RecordECF No. 22) is/ ACATED, and the Petitioner’'s motion to expand the record (ECF
No. 17) isDENIED.

4 Petitioner initially also challenged his convigtgon two counts of possession of drugs in state
Criminal Case Nos. 12-CR-1407 and 12-CR-1543, bitasesince deleted his challenge to those
convictions.



Habeas Cor pus Petition, Case Number 2:18-cv-00839:

As discussed, on July 9, 2018, through the filing oAarended PetitiarPetitioner first
filed a federal habeas corpus petition ur2® U.S.C. § 2254 challenging his August 10, 2012,
conviction pursuant to his guilty pleatime Franklin County Court of Common Pleas on
felonious assault with a shooting from a cagdfication in State @minal Case No. 12-CR-
2434. On August 13, 2018, he filed a separate habeas ¢ptisnin Case Number 2:18-cv-
00839, challenging that same conviction.

The state appellate court summarized the relefeacts and procedurhlstory in regard
to this conviction as follows:

{112} On July 1, 2010, Griffin was indted in case No. 10CR-3850 for possession

of a weapon while under a disability antbféous assault with gun specification.
While that case was pending, Griffin wadicted in three more cases, Nos. 12CR-
470, 12CR-1407, and 12CR-1543 for various drug and weapons offenses. Griffin
was also reindicted, in case No. 12CR-248dthe same offenses set forth in No.
10CR-3850, but this time with the additioredfdrive-by” speciication as set forth

in R.C. 2941.146; i.e., “committing a felony that includes, as an essential element,
purposely or knowingly causing or attenmgfito cause the death of or physical
harm to another and that was committgddischarging a firearm from a motor
vehicle other than a manufactured home.”

{1 3} Following guilty verdicts in cas&o. 12CR-470, Griffin pled guilty to all
counts in case No. 12CR-1407 and NoCR21543, and also pled guilty to the
felonious assault charge in case. N2CR-2434. (Aug. 10, 2012 Jgmt. Entry case
No. 12CR-2434 at 1; Aug. 10, 2012 Jgmt. Entry in case No. 12CR-470 at 1, EX. 5
to Mar. 28, 2017 Mot. to Withdraw Pl@aThe weapon under disability count in
case No. 12CR-2434 was dismisseavas case No. 10CR-3850. (Aug. 10, 2012
Jgmt. Entry case No. 12CR-2434 at 1.) In case No. 12CR-2434, the trial court
sentenced Griffin to four years on thedfglous assault count and five years on the
drive-by specification, to be served congealy to the four years for felonious
assault. I. at 2. The trial court impogéd sentence consecutively to a one-year
specification imposed in case No. 12CR—-4ID. The sentences in the other cases
were: four years plus the one-yeansecutive specification for case No. 12CR-
470, one year for case No. 12CR-1407] ane year for case No. 12CR-1543.
(Aug. 10, 2012 Jgmt. Entry in case No. 12CR3-47 2, Ex. 5 to Mot. to Withdraw
Plea; Feb. 22, 2017 Sentence Computation, E¥to Mot. to Withdraw Plea.)



Except for the four-year sentencecase No. 12CR-2434, which was consecutive

to the five-year specificain and the one-year specdtion in case No. 12CR-470,

all sentences in all the cases were tedrwed concurrently with each other. (Aug.

10, 2012 Jgmt. Entry case No. 12CR-2434 at 2; Aug. 10, 2012 Jgmt. Entry in case
No. 12CR-470 at 2; Feb. 22, 2017 Sentence iaation.) In short, the total term

of incarceration imposed was ten y®afAug. 10, 2012 Jgmt. Entry case No.
12CR-2434 at 2.)

{1 4} Griffin appealed case No. 12CR-470eging that he was deprived of the
right to counsel of his chog when the trial court resed to appoint new counsel
on the morning of trial and that he wasigel effective assistance of counsel when
his counsel failed to file a motion tagpress certain evidea against him.State

v. Griffin, 10th Dist. No. 12AP-798, 2013h{0-5389, { 5. This Court overruled
both of Griffin’s assignments of error and affirmdd. at 1 22, in passim. Griffin
did not timely appeainy of his other cases.

{11 5} On March 28, 2017, Griffin filed a niimn to withdraw hé guilty plea in case

No. 12CR-2434. (Mar. 28, 2017 Mot. to Wiraw Plea.) In his motion, he argued
that he should be permitted to withdraig plea based on counsel’s alleged failure

to advise him competently of an offer by the prosecution to resolve all of his
pending cases for a total prison term of &a&ng. Id. in passinGriffin also argued

that the proper remedy is for the six-yeaalde be reinstated such that Griffin’s
sentence in all cases does exteed six years. Id. at 18. The motion was apparently
not filed in any of his other cases, Nos. 12CR-470, 12CR-1407, or 12CR-1543,
none of which contained snces beyond six years.

{1 6} Following briefing by the State andraply in support byGriffin, the trial

court issued a decision on June 12, 2Q1uhe 12, 2017 Decision on Mot.) It found
that transcripts showed that Griffin svapprised of more than one plea deal
throughout the course of proceedings, including the six-year offer and that he
rejected all of them.Id. at 1-2. Griffin nowappeals that rulindput has not
attempted to appeal any of his atleases in relation to his motiofEmphasis
added.]

Il. ASSIGNMENT OF ERROR
{1 7} Griffin asserts a single agnment of error for review:

The trial court erred in denying Appellant’'s motion to withdraw his guilty plea and
reinstate a “global” plea deal to resofeer pending cases, as Appellant was denied
effective assistance of counsel in the resolution of his guilty plea in said cases, in
violation of the Ohio Constitution, Article Section 10 and in violation the 6th and
14th Amendments to the U.S. Constitution.



State v. Griffin 10th Dist. No. 17AP-492, 2018 WL 3330@2,*1-2 (Ohio Ct. App. Jan. 9,
2018). On January 9, 2018, the appellate cdfirtreed the judgment of the trial courtd. On
May 23, 2018, the Ohio Supreme Court declined to accept jurisdiction of the amaly.
Griffin, 152 Ohio St.3d 1481 (Ohio 2018).

Petitioner asserts that he was denied dffective assistance of counsel during plea
negotiations, resulting in his egtion of the State’s plea offer of six years incarceration. He
requests that his conviction becated, and that the State’s pldéepof six years (to be served
concurrently with his sentence in State Case IN2-CR-470) be reinstated. It is the position of
the Respondent that Petitioner'sattinge to this conviction is tieabarred. For #nreasons that
follow, the Undersigned agrees.

Statute of Limitations

The Antiterrorism and Effective Death PépaAct of 1996 (AEDPA), which became
effective on April 24, 1996, imposes a one-year statilieitations on the filing of habeas corpus
petitions. 28 U.S.C. § 2244(d). The statute provides:

(d)(1) A 1-year period of limitation shall ayio an application for a writ of habeas

corpus by a person in custody pursuant to the judgment of a State court. The

limitation period shall run from the latest of—

(A) the date on which the judgment becamealfby the conclusion of direct review
or the expiration of the tisnfor seeking such review;

(B) the date on which the impedimentitsfy an application created by State action
in violation of the Constitution or lawsf the United States is removed, if the
applicant was prevented frdifing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if theght has been newly recoged by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the fatl predicate of the claimr claims presented could
have been discovered througle #gxercise of due diligence.



(2) The time during which a properly filed application for State postconviction or
other collateral review with respectttee pertinent judgment or claim is pending
shall not be counted toward any pekiof limitation under this subsection.

Applying the language of § 2244(d)(1)(Aetitioner’s conviction became final on
September 10, 2012, thirty days after the judgreetry of sentence, when the time period
expired to file a timely appeabee Watkins v. Dayton Correctional Institutifo. 2:16-cv-501,
2016 WL 3855206, at *2 (S.D. @hJuly 15, 2016) (citingVorthy v. WardenNo. 2:12-cv-652,
2013 WL 4458798, at *2 (S.D. Ohio Aug. 19, 2013) (citBeprcy v. Carter246 F.3d 515, 518—
19 (6th Cir. 2001)Marcum v. Lazarqf301 F.3d 480, 481 (6th Cir. 2002); Ohio App.R. 4(A)).
The statute of limitations began to run onfiblowing day, and expire one year later, on
September 11, 2013. Petitioner waited approximdtely years and ten months, until July 9,
2018, to file this habeas corpBstition His March 2017 motion to withdraw guilty plea does
not toll the running of the statute of limitatiomsder 8 2244(d)(2), because filed it long after
the one-year statute of limitatiohad already expired. “Thelliog provision does not . . .
‘revive’ the limitations periodi(e., restart the clock at zero);aan only serve to pause a clock
that has not yet fully run.'Vroman v. Briganp346 F.3d 598, 601 (6th Cir. 2003) (citiRgshid
v. Khulmann 991 F. Supp. 254, 259 (S.D.N.Y. 1998)).

Petitioner nonetheless conteritlat the statute of limitns does not bar him from
pursuing relief, because he did not understaedegal significance or discover the facts
supporting his claim until this Court appointed counsel to assist with these federal habeas corpus
proceedings. Petitioner further argues thaQbart should equitably toll the running of the

statute of limitations, because the same attorapgesented him in both underlying state court



proceedings, and his claims of the denial effiective assistance of counsel are “inexorably
intertwined.” (ECF No. 1PAGEID # 15.) The Court is not persieal by these arguments.

Under 28 U.S.C. § 2244(d)(1)(D), a petitionerstiile his habeas corpus petition one
year from the date that his claim “could hdeen discovered througie exercise of due
diligence.” The question is not when a prisonet fearns of the factual predicate for his claim,
but rather when he should have learnéd had he exercised reasonable carewnsend v.
Lafler, 99 F. App’x 606, 608 (6th Cir. 2004) (citations omitted). “Section 2244(d)(1)(D). . . does
not convey a statutory right to an extended delaije a habeas petitioner gathers evidence that
might support a claim.’Brooks v. McKee307 F. Supp. 2d 902, 906 (E.D. Mich. 2004) (citation
omitted). It is the petitioner’s burden to estdblisat he exercised due diligence in searching for
the factual predicate forihabeas corpus clairRedmond v. JackspR95 F.Supp.2d 767, 772
(E.D. Mich. 2008)(citingStokes v. Leonar@®6 F. App’x 801, 804 (6th Cir. 2002)). Petitioner
has not met this burden here.

Petitioner advances no reason that, exercising due diligence, he would have been unaware
of the factual predicate for hisamin of the denial of the effectvassistance of counsel relating
to his felonious assault conviction on or abitt date that he entered his August 2012 guilty
plea, or, in any event, long befdlee one-year statute of limitatis expired. His allegation that
his attorney failed to provide him with adequativice regarding whether oot to enter a guilty
plea, has long been apparent to him. Additionally, on Septemb2022, Petitioner obtained
the assistance of court-appointed counsel iretpesceedings. Still, he waited more than one
year and nine months, until July 9, 2018, to raise any challenge to his underlying felonious
assault conviction based on his at&y’s alleged failure to adeately consult with him during

plea negotiations. Thus, this action is tiwiely under the provisioof § 2244(d)(1)(D).



Moreover, the record does nofleet a basis for equitable tallj of the statute of limitations,
particularly for the time péod at issue here.

In order to obtain equitable tolling of thestte of limitations, a litigant must establish
that he has been diligently pursued relief #rat some extraordinagircumstance stood in his
way of timely filing. See Holland v. Florida560 U.S. 631, 649 (2010)) (citifRace v.
DiGuglielmg 544 U.S. 408, 418 (2005)). Equitable tollinglué statute of limitations is granted
sparingly in habeas caseSee Hall v. Warden, Leban@uorr. Inst.,662 F.3d 745, 749 (6th Cir.
2011). Further, the petitioner bears the burdeseaionstrating that he is entitled to equitable
tolling. Ata v. Scuft662 F.3d 736, 741 (6th Cir. 201I)he Supreme Court has allowed
equitable tolling where a claimant activelyrpued judicial remedidsy filing a timely, but
defective, pleading or where he was induoettricked by his opponent’s misconduct into
allowing the filing deadline to passwin v. Dep’t ofVeterans Affairs498 U.S. 89, 96 (1990).
Where the claimant failed to exercise due diligence in preserving his legal rights, however,
courts are much less forgivindd.; Jurado v. Burt337 F.3d 638, 642—-13 (6th Cir. 2003).

A Petitioner’spro sestatus and lack of legal knowledgeunderstanding of the law, or
his inability to understand the legal significancénisf claims does not warrant equitable tolling
of the limitations. See Heid v. Warden, Ross Correctioimatitution No. 1:16-cv-398, 2017
WL 2225458, at *11 (S.D. Ohio May 22, 2017) (citidgll, 662 F.3d at 750-51 (no equitable
tolling based omro seprisoner’s lack of acss to the trial transgt and law-library)Allen v.
Yukins 366 F.3d 396, 403 (6th Cir. 2004) (quotiRgse v. Dolg945 F.2d 1331, 1335 (6th Cir.
1991)) (“this court has repeatedly held thghrance of the law along not sufficient to
warrant equitable tolling™)Cobas v. Burges806 F.3d 441, 444 (6th Cir. 2002) (“an inmate’s

lack of legal training, his poor edatton, or even his illiteracy deenot give a court reason to toll



the statute of limitations”)},acking v. JenkindNo. 2:15-cv-3069, 2016 WL 4505765, at *4 (S.D.
Ohio Aug. 29, 2016) (“A prisonerigro seincarcerated status, laock knowledge regarding the
law, and limited access to the prison’s law librarymlegal materials doot provide a sufficient
justification to apply equitable tolling of the sitd of limitations.”). Petitioner does not refer to,
and this Court has been unable to locaty cases supporting his argument that his
representation by the same attorney in separadaunrelated state criminal cases, and his
allegation that she performed in a constitutionally ineffective manner on similar grounds, or the
entry of his guilty on the same day on sevdifierent pending state charges, provides grounds
for equitable tolling of the statute of limitations when his claim has long been readily apparent to
him, and nothing prevented his timely filing.

Therefore, Petitioner’'s change to his underlying crimat conviction on felonious
assault made pursuant to his guilty plea isdshby the one-year statute of limitations imposed
under 28 U.S.C. § 2244(d) and will rim further addressed here.
Habeas Cor pus Petition, Case Number 2:14-cv-00857

On July 16, 2014, Petitionanitially filed the pro sehabeas corpuBetitionchallenging
his underlying criminal convictions State Criminal Case N&2-CR-470, asserting that he had
been denied his right to counséichoice in violation of the Sixth Amendment when the trial
court refused to allow him to obtain a new reggimttorney of his own choosing, and denied the
effective assistance of counsethase his attorney failed to file a motion to suppress evidence.
(ECF No. 1.) Through counsel, Petitioner alsw@sserts that he was denied the effective
assistance of counsel based on a conflict daebt@ak-down in the atteey-client relationship,

and his attorney’s inadequate erhance during plea negotiationSee Addendum to Second

s Petitioner does not intend to proceed with this latter claim.

10



Amended Petition for Habeas Corp&CF No. 51-1, PAGEID # 1261-66.) It is the position of
the Respondent that Petitioner’s former claims kaekit, and that he has procedurally defaulted
the latter claims for review in these proceedings: th® reasons that follow, this Court agrees.

Procedural Default

The Court will first address the issue of procedural defatrtrecognition of the equal
obligation of the state courts to protect the titutsonal rights of crinmal defendants, and in
order to prevent needless friction between the stat federal courts, a state criminal defendant
with federal constitutional claims is required to present thosesl the highest court of the
state for consideration. 28 U.S&2254(b), (c). If theetitioner fails to do but the state still
provides a remedy to pursue, hisher petition is subject to disgsal for failure to exhaust state
remedies.ld.; Coleman v. Thompspb01 U.S. 722, 731 (1991eitz v. Money391 F.3d 804,
808 (6th Cir. 2004).

If, because of a procedural default, the petitioner can no longer present the relevant
claims to a state court, thetgi@ner also waives the clainfsr purposes of federal habeas
review unless he or she can demonstrate dauske procedural default and actual prejudice
resulting from the alleged constitutional err@dwards v. Carpenteb29 U.S. 446, 451 (2000);
Coleman 501 U.S. at 724¥lurray v. Carrier, 477 U.S. 478, 485 (1986).

In the Sixth Circuit, a cotimust undertake a four-partaysis to determine whether

procedural default is a bar #ochabeas petdner’s claims.Maupin v. Smith785 F.2d 135, 138

¢ Petitioner’s newly added claims thfe denial of the effective assistance of counsel due to a
conflict of interest or failure to pursuesal negotiations may also be time-barr8ege Wright v.
United States2018 WL 3410057, at *2 (S.D. Ohio July 1818) (new claims of the denial of
the effective assistance of counsel supported by fhat differ in timeand type do not “relate
back” to other timely-filed claims) (citinglayle v. Felix 545 U.S. 644, 650 (2005) (other
citations omitted). Respondent does not raisagdtue, however, and in view of Petitioner’s
procedural default of these claimsistlourt will notaddress the issue.

11



(6th Cir. 1986)see also Scuba v. Brigan269 F. App’'x 713, 718 (6th Cir. 2007) (following the
four-part analysis daupin). Specifically, the United Stat€ourt of Appeals for the Sixth
Circuit requires the district courts engage in the following inquiry:

First, the court must determine that thera state procedural rutbat is applicable

to the petitioner’s claim and that the peiiter failed to comply with the rule. . . .

Second, the court must decide whether tagestourts actually enforced the state

procedural sanction. . . . ifl, the court must decidehether the state procedural

forfeiture is an adequate and indepemidstate ground on which the state can rely

to foreclose review of a fieral constitutional claim.
Maupin 785 F.2d at 138 (internal quotations omittelinally, if “the court determines that a
state procedural rule was notgplied with and that the rule 8] an adequate and independent
state ground, then the petitioner” yrgtill obtain review of his onher claims on the merits if the
petitioner establisheq:1) a substantial reason to excusedéfault and (2) that he or she was
actually prejudiced by the alleged constitutional ertdr. “Cause” under this test “must be
something external to the petitioner, something ¢hanot fairly be attributetb him[;] . . . some
factor external to the defense [that] impedé¢eéfforts to comply with the State’s procedural
rule.” Coleman 501 U.S. at 753. This “cause and pregetianalysis also applies to failure to
raise or preserve issues for review at thigedlate level or failure to appeal at dliil. at 750.

Nevertheless, “[ijn appropriate cases’ the piohes of comity and finality that inform
the concepts of cause and pregadmust yield to the imperatvof correcting a fundamentally
unjust incarceration.” Murray, 477 U.S. at 495 (quotirigngle v. Isacc456 U.S. 107 (1982)).
Petitioners who fail to show cae and prejudice for procedudsdfault may nonetheless receive
a review of their claims if they can demonstrate that a court’s refusahgider a claim would
result in a “fundamental recarriage of justice.’Coleman 501 U.S. at 75Gsee also Lott v.

Coyle,261 F.3d 594, 601-02 (6th Cir. 2001) (same)e fumdamental miscarriage of justice

exception requires a showing that “in lighttbé new evidence, no juror, acting reasonably,

12



would have voted to find him guilty beyond a reasonable dow@ttlup v. Delp513 U.S. 298,
329 (1995).

Petitioner did not present his claims adfiective assistance of counsel based on a
conflict of interest due to a break-down i thttorney-client relationship or inadequate
performance during plea negotiatidnghe state courts in connemtiwith his convictions after a
trial in State Criminal Case Number 12-@R0 for carrying a concealed weapon, possession of
cocaine with a firearm specifittan, improper handling of firears in a motor vehicle, and
having a weapon while under disability to the staterts. Instead, he argued on direct appeal
solely that “the trial court erred by refusingaitow [him] to obtain new counsel when requested
in violation of [his] Sixth Amendment rights.(ECF No. 6-1, PAGEID # 114.) Specifically,
Petitioner asserted that he had been dengdght to retain counsel of his own choosing.
(PAGEID # 117.) In support, he referredinited States \Gonzalez-Lope5b48 U.S. 140
(2006) (denial of the right to counsel of atmis not subject to haless-error analysis)
(PAGEID # 116-18.) He made this same argninie the Ohio Supreme Court. (PAGEID #
181-83.) Further, Petitioner mapw no longer present his claimegarding an alleged conflict
of interest or inadequate performance of deéecounsel during plea ndigdions to the state
courts under Ohio’s doctrine ofs judicata See State v. Cql@ Ohio St.3d (1982ftate v.
Ishmail 67 Ohio St.2d 16 (1981%tate v. Perryl0 Ohio St.2d 175 (1967) (claims must be
raised on direct appeal, if possible tloey will be barred by the doctrine i&fs judicatd. The
state courts were never given@wportunity to enforce the proderal rule at issue due to the
nature of Petitioner’s procedural default.

Moreover, Ohio’s doctrine aks judicatain this context is ashjuate and independent

under the third part of thdaupintest. To be “independent,” theggedural rule at issue, as well

13



as the state court’s reliance thereonstmaly in no part on federal lawColeman 501 U.S. at
732-33. To be “adequate,” the state procedutalmust be firmly established and regularly
followed by the state courtg-ord v. Georgia498 U.S. 411 (1991). “[O]nly a ‘firmly
established and regularly followed state pragtimay be interposed by a State to prevent
subsequent review by this Court of a federal constitutional clalidh.at 423 (quotingames v.
Kentucky 466 U.S. 341, 348-351 (1984 )xEge also Barr v. City of Columhia78 U.S. 146, 149
(1964);NAACP v. Alabama ex rel. Floweid77 U.S. 288, 297 (1964)amison v. Collins100

F. Supp. 2d 521, 561 (S.D. Ohio 1998).

The Court of Appeals for the Sixth Circuit has consistently held that Ohio’s doctrine of
res judicata, i.e.thePerryrule, is an adequate ground tlenying federal habeas relief.
Lundgren v. Mitche)l440 F.3d 754, 765 (6th Cir. 200€¢leman v. Mitchell268 F.3d 417,
427-29 (6th Cir. 2001Beymour. Walker,224 F.3d 542, 555 (6th Cir. 200@8yrd v. Colling
209 F.3d 486, 521-22 (6th Cir. 20080prris v. Schotten146 F.3d 314, 332 (6th Cir. 1998).

Ohio courts have consistentlyfused, in reliancen the doctrine ofes judicata to
review the merits of claims becgithey are procedurally barrefSee State v. Cqlé Ohio St.3d
at 112;State v. Ishmail67 Ohio St.2d at 16. Additionally, the doctringed judicataserves the
state’s interest in finality and in ensuring thkims are adjudicated at the earliest possible
opportunity. With respect to thedependence prong, the Court camds that Ohio’s doctrine of
res judicatain this context does notlyeon or otherwise implicatiederal law. Accordingly, the
Court is satisfied from its own reav of relevant case law that tRerry rule is an adequate and
independent ground for denying relief.

To the extent that Petitioner contends thatdi@ims rely on matters that are not readily

apparent from the face of the record, he &ailepursue the filing of a state post-conviction
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action. Further, the record dorot indicate that he can mele¢ stringent requirements for
consideration of his claims now in an untimely petition for post-conviction relief under the

provision of O.R.C. § 2953.23See, e.g., Banks v. Warden, Franklin Med.,®to. 2:11-cv-

70.R.C. 8§ 2953.23 provides in relevant part:

(A) Whether a hearing is or is not hebth a petition filed pursuant to section
2953.21 of the Revised Code, a court may ergertain a petition filed after the
expiration of the period presbed in division (A) ofthat section or a second
petition or successive petitions for similar relief on behalf of a petitioner unless
division (A)(1) or (2) ofthis section applies:

(1) Both of the following apply:

(a) Either the petitioner shows that fhetitioner was unavoidably prevented from
discovery of the facts upon which the petiger must rely to present the claim for
relief, or, subsequent to the period prédsed in division (A)(2) of section

2953.21 of the Revised Code or to thiad of an earlier petition, the United
States Supreme Court recognized a fekeral or state ght that applies
retroactively to persons ie petitioner’s situadn, and the petition asserts a
claim based on that right.

(b) The petitioner showsy clear and convincing evidence that, but for
constitutional error at trial, no reasable factfindewould have found the
petitioner guilty of the offense of which the petitioner was convicted or, if the
claim challenges a sentence of death, thiait for constituthnal error at the
sentencing hearing, no reasonable fadér would have found the petitioner
eligible for the death sentence.

(2) The petitioner was conved of a felony, the petitionés an offender for whom

DNA testing was performed under sections 2953.71 to 2953.81 of the Revised Code
or under former section 2953.82 of the Redi€»de and analyzdd the context

of and upon consideration of all availa admissible evidence related to the
inmate’s case as described in divis(@) of section 2953.74 of the Revised Code,
and the results of the DNA testing edisily by clear and convincing evidence,
actual innocence of that felony offense ibrthe person wasentenced to death,
establish, by clear and convincing evidenactual innocence of the aggravating
circumstance or circumstances the pargas found guilty of committing and that

is or are the basis ofahsentence of death.

As used in this division, “actual innocence” has the same meaning as in division
(A)(1)(b) of section 2953.21 of the Reed Code, and “former section 2953.82 of
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117, 2013 WL 6175815, at *5 (S.D. Ohio Nov. 22, 201 8}fee-record claims to be waived on
this same basis).

Petitioner nonetheless argues that he hasgoved his claims for review in these
proceedings by presenting them in his M&28, 2017, motion to withdraw his guilty plea in
State Criminal Case No. 12-CR-24®&cause he was represented lgysame attorney in all of
his then pending multiple and unrelated criminal cases, and because the prosecutor had extended
plea offers that would have permitted resolutiomalbdf these cases at one time. According to
Petitioner, the issues he raises in these sepstedtecriminal caseseso closely intertwined
that they essentially involve one cases foippses of consideratiaf his claims and he
therefore has satisfied the requient of fair presentation so &spreclude the procedural
default of his claims in these proceeding®titioner's Response/Traverse to Respondent’s
Answers to Petitions for Writ of Habeas Corge€F No. 18, PAGEID # 351.)

This Court is not so persuaded. lat8tCriminal Case No. 12-CR-470, Petitioner was
found guilty after a trial on charges of improp@ndling of firearms in a motor vehicle,
possession of cocaine with a specificatiomfyéag a concealed weapon, and having a weapon
while under disability thabccurred in Franklin County, Ohio, on November 9, 2011.
(Indictment ECF No. 6-1, PAGEID # 90.) In Stafziminal Case No. 12-CR-2434, he pleaded
guilty to felonious assault with a shooting frencar specification for actions that occurred on
June 12, 2010. Thus, the factual basis forctterges are not related. Again, Petitioner’s

representation by the same attorney, whom he asserts performed in a constitutionally ineffective

the Revised Code” has the same meaagig division (A)()(c) of section 2953.21
of the Revised Code.
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manner in separate criminal cases involwingelated charges does not relieve him of the
requirement of fairly presenting all his claimssiach of those cases to the state courts under the
doctrine of procedural default s to preserve review of thoslaims in these federal habeas
corpus proceedings. The fact thia trial court imposed sentenaesthe same date, or that the
prosecutor conveyed a plea offer whereby he coale resolved all of the then-pending charges
against him, does not alter tl@®urt’s conclusion.

Petitioner contends that the state appellatet@mnsidered the merits of his claims when
it affirmed the trial court’s denial of his motion for a new trial in Criminal Case No. 12-CR-
2434, and did not dismiss his claims as barred under Ohio’s doctries jofdicatafor failing to
raise the issues on direct appe&et{tioner's Response/TraverseRespondent’s Answers to
Petitions for Writ of Habeas CorpuBCF No. 18, PAGEID # 353.) The record, however, does
not support this argument. To the contrarg, state appellate court explicitly noted that
Petitioner had not appealed his convictioistate Criminal Case No. 12-CR-470, and its
decision did not affedhat conviction:

{115} On March 28, 2017, Griffin filed a nimn to withdraw hé guilty plea in case

No. 12CR-2434. (Mar. 28, 2017 Mot. to Witraw Plea.) In his motion, he argued

that he should be permitted to withdraig plea based on counsel’s alleged failure

to advise him competently of an offer by the prosecution to resolve all of his

pending cases for a total prison term of six years. Id. atifj @assim Griffin also

argued that the proper remedy is for the six-year deal to be reinstated such that

Griffin’'s sentence in all cases does nateed six years. Id. at 18. The motion was

apparently not filed in any of &iother cases, Nos. 12CR-470, 12CR-1407, or

12CR-1543, none of which contathsentences beyond six years.

{1 6} Following briefing by the State andraply in support byGriffin, the trial

court issued a decision on June 12, 2Q1une 12, 2017 Decision on Mot.) It found

that transcripts showed that Griffin svapprised of more than one plea deal

throughout the course of proceedings, including the six-year offer and that he

rejected all of them. Id. at 1-2. @im now appeals that ruling but has not

attempted to appeal any of his atleases in relation to his motion.

State v. Griffin 2018 WL 333002, at *2. The appellate court further noted:
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Because Griffin has not appealed any case other than No. 12CR-2434 or sought to

withdraw his guilty plea with respect to aaf/his other criminal cases, the record

on appeal includes only documents arfdrmation from case No. 12CR-2434. As

the procedural history undgihg those other cases seems not to be in dispute,

despite the fact that the records are nopprly before this Court, for the sake of

judicial economy and coherence, we byigcount the procedural history of cases

involved.
Id. at *1, n.1. Thus, Petitioner did not, as he rmogues, thereby preseriis claims for review.
Moreover, Petitioner has failed to establish caus¢his procedural default. He does not allege,
and the record does not indicatatthe is actually innocent sutiat he may nonetheless obtain
a merits review of his otherwiggocedurally defalted claims.

Thus, Petitioner has waived his claim of daged conflict of interst and the denial of
the effective assistance of counsel during plemtiations. The Court M not further address
these issues here.
Merits

Standard of Review

Petitioner seeks habeas relief under 28 U.8.2254. The Antiterrorism and Effective
Death Penalty Act (“AEDPA”) sets forth standards governing this Caentisw of state-court
determinations. The United State Supreme Cuwastdescribed AEDPA as “a formidable barrier
to federal habeas relief for poisers whose claims have beejuddated in state court” and
emphasized that courts must not “lightly conlguhat a State’s criminal justice system has
experienced the ‘extreme malfunction’ for wiifederal habeas relief is the remedtrt v.
Titlow, 571 U.S. 12, 20 (2013) (quotiktarrington v. Richter562 U.S. 86 (2011)kee also
Renico v. Lett559 U.S. 766, 773 (2010) (“AEDPA . . . inges a highly deferential standard for

evaluating state-court rulings, and demands tla&t stourt decisions bewvgin the benefit of the

doubt.” (internal quotation marksitations, and footnote omitted) ).
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The factual findings of the state app#d court are presumed to be correct.

In a proceeding instituted by an application for a writ of habeas corpus by a person
in custody pursuant to the judgment of at8tcourt, a determination of a factual
issue made by a State court shall be presuto be correct. The applicant shall

have the burden of rebutting the prestiompof correctness by clear and convincing
evidence.

28 U.S.C. § 2254(e)(1). “Under AEDPA, a writledbeas corpus should be denied unless the
state court decision was comirdo, or involved an unreasable application of, clearly
established federal law as determined bySthpreme Court, or based on an unreasonable
determination of the facts in light of teeidence presented to the state cour@aley v. Bagley
706 F.3d 741, 748 (6th Cir. 2013) (citiS¢agle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)); 28
U.S.C. § 2254(d)(1) (a petitioner must show thatstate court’s decision was “contrary to, or
involved an unreasonable application of, clearly establifdatal law”); 28 U.S.C. §
2254(d)(2) (a petitioner must shdhat the state court relied am “unreasonable determination
of the facts in light of the evidence presentetha State court proceeding”). The United States
Court of Appeals for the Sixth Circuit §&xplained these standards as follows:
A state court’s decision is “contrary touffreme Court precedent if (1) “the state
court arrives at a conclusion opposite tattteached by [the Supreme] Court on a
qguestion of law[,]” or (2)“the state court confrontgacts that are materially
indistinguishable from a relevant Sepre Court precedent and arrives” at a
different resultWilliams v. Tayloy529 U.S. 362, 405, 120 S.Ct. 1495, 146 L.Ed.2d
389 (2000). A state court’'s decisionas “unreasonable application” under 28
U.S.C. 8§ 2254(d)(2) if it “identifies # correct governing legal rule from [the
Supreme] Court’s cases but unreasonablyiep to the facts of the particular . .
. case” or either unreasonglixtends or unreasonablyfuses to extend a legal
principle from Supreme Court precedenatoew context.d. at 407, 529 U.S. 362,
120 S.Ct. 1495, 146 L.Ed.2d 389.
Coley, 706 F.3d at 748-49. The burden of satisfying the standards set forth in § 2254 rests with

the petitioner.Cullen v. Pinholster563 U.S.170, 181 (2011).
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“In order for a federal court to find aasé court’s applicatn of [Supreme Court
precedent] unreasonable, . . . [t]he statettoapplication must have been objectively
unreasonable,” not merely “inrect or erroneous.Wiggins v. Smith639 U.S. 510, 520-21,
(2003) (internal quotation marks omitted) (citMdlliams v. Tayloy 529. U.S. at 409 and
Lockyer v. Andrades38 U.S. 63, 76 (2003)3ee also Harrington v. Richtegs62 U.S. at 102
(“A state court’s determinationdla claim lacks merit precludegiéral habeas relief so long as
“ ‘fairminded jurists could disagree’ on the cectness of the statewrt’'s decision.”) (quoting
Yarborough v. Alvaraddb41 U.S. 652, 664 (2004)). In cahering a claim of “unreasonable
application” under § 2254(d)(1)parts must focus on the reasoraatdss of the result, not on the
reasonableness of the state court’s analyd@der v. Palmer588 F.3d 328, 341 (6th Cir. 2009)
(“[O]ur focus on the ‘unreasonable applicatid@st under Section 2254(d) should be on the
ultimate legal conclusion that the state couathed and not whether the state court considered
and discussed every angle of the evidence.”) (qudted) v. Puckeft286 F.3d 230, 246 (5th
Cir. 2002) (en banc )xee also Nicely v. Mil]$21 F. App’x 398, 403 (6th Cir. 2013)
(considering evidence in the staturt record that was “nokpressly considered by the state
court in its opinion” to evaluate the reasomaass of state court'®dision). Relatedly, in
evaluating the reasonableness of a state couittmate legal conclusion under § 2254(d)(1), a
court must review the state court’s decision basgely on the record that was before it at the
time it rendered its decisiorRinholster,563 U.S. at 181. Put simply, “review under 8
2254(d)(1) focuses on what a state court knew and diibl.at 182.

I neffective Assistance of Counsel dueto the Failureto Filea Motion to Suppress
This Court previously recommended the disnlis§®etitioner’s clain of the denial of

the effective assistance of counsel based on toshal/’s failure to file a motion to suppress

20



evidence as without meritRéport and Recommendatjd&CF No. 8, PAGEID # 440-45.)
Petitioner filed no objections to that recoemdation. Additionally, while represented by
counsel, he has provided no new anguts regarding this clainHe states that he does not
pursue this issue her&ee Petitioner's Response/Traverse to Respondent’s Answers to Petitions
for Writ of Habeas CorpuéECF No. 18, PAGEID # 355.) ‘€hCourt therefore will not now
again address this claim.
For the reasons prusly detailed, Report and RecommendatjdCF No. 8, PAGEID
# 440-45), this claim plainly lacks merit. Petiter has failed to establish the denial of the
effective assistance of counsel under the two-prong test set f@&thidkland v. Washington
466 U.S. 668 (1984), based on his attorney’s faitarfile a motion to suppress evidence.
Denial of Counsel of Choice
Petitioner asserts that the trial court violalbésl Sixth Amendment right to retain counsel

of his own choosing as a result of a breakdown in the attotret-melationship.
The state appellate court rejected this claim:

[Alppellant asserts the trial court erred in refusing his request to

obtain new counsel. By way background, on the morning of the

first day of trial, prior to the jty being impaneled, defense counsel

informed the trial court that stelieved appellant no longer wanted

her representation. Appellant citié® following portia of the trial

transcript involving a colloquy beten defense counsel, the trial

court, and appellant:

[DEFENSE COUNSEL]:And also, my client—I don’t think he
wants me to represent him, but—

THE COURT: Mr. Grffin, do you want to put something on the
record?

DEFENDANT GRIFFIN: Yes. | do't think she’s working on my

behalf, sir, so | do want somebody else on it that | feel is—if I'm
going to put money on it, too, that they’re going to be working on
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my behalf. And | don’t see anythirijat she’s doing for me. She’s
like lack of communication to me.

Since May 20th she said she was going to come see me, and to this
date the first day | ever seen h8he didn’t come down one time to

see me, so I've got to get somebody on my case that’s going to work
for me in my behalf and win i case. | don’t think she’s good
enough for me.

Thank you.
THE COURT: Well, the answer is no.
(Tr. 4-5))

Appellant asserts the trial coufdiled to address his concerns,
arbitrarily refusing his requestrfaew counsel and proceeding with
trial. Appellant argues that the trigourt’s action wolated his right
to counsel of choice under the Sixth Amendment.

In response, the state contends thacord indicates that appellant,
although initially able teetain private counselas in fact indigent.
The state cites to appellant’s XHBParte Motion fo Investigative
Fees,” filed with the tria court on May 14, 2012, and the
accompanying memorandum in support, in which appellant
represented he was unable to lareinvestigator because he was
indigent. The state also notes tkia trial court declared appellant
indigent and provided him withpgointed counsel for purposes of
appeal.

In general, “[t]he right to counse&lf one’s choice is an essential
element of the Sixth Amendment right to have the assistance of
counsel for one’s defenseState v. Frazier8th Dist. No. 97178,
2012-0Ohio-1198, 1 26, citirgtate v. Keenar8th Dist. No. 89554,
2008-0Ohio—-807. This includes the right, when a defendant has the
ability to retain his own attorye to be represented by counsel of
choice.United States v. Gonzalez—Lop&48 U.S. 140, 144 (2006).
However, the right to retained caet of choice “is not absolute, *

* * and courts have ‘wide latitud@ balancing theight to counsel

of choice against the needs of fairness and against the demands of
its calendar.Frazierat § 26, citingsonzalez—Lopeat 152. In this
respect, a trial court’s “diffidt responsibiliy of assembling
witnesses, lawyers and jurorgor trial ‘counsels against
continuances except for compelling reasorStdte vHoward, 5th

Dist. N0.2012CA00061, 2013-Ohio—2884, 1 40, quokitayris v.
Slappy 461 U.S. 1, 11 (1983). Accordjly, “decisions relating to
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the substitution of counsel are witlthe sound discretion of the trial
court.” Frazier at 26, citingVVheat vUnited States486 U.S. 153,
159 (1988).

Further, “when the timing of a request for new counsel is an issue, a
trial court may make a determination as to whether the appellant’s
request for new counsel was made in bad fafndzier at | 27,
citing State v. Grave®th Dist. No. 98CA007029 (Dec. 15, 1999).

It has been held that “[a] moti for new counsel made on the day
of trial ‘intimates such motion imade in bad faith for the purposes

of delay.™Id., quotingState v. Habereld7 Ohio App.3d 35, 41 (8th
Dist.1988).

The record on appeal in this case lends support to the state’s
contention that appellant was indigeat the time of trial. In his
motion for investigative fees, filed several months before trial, it was
represented by appellant thathaugh his “extended family * * *
retained Attorney Wonnell * * Mr. Griffin is indigent, and the
family does not have money to retain an investigator.” As noted by
the state, at the time of trial aplp@t did not indicate he had been

in contact with (or that he haskcured) new retained counsel, nor
did he request a continuance in ortle hire a new attorney of his
choosing. As also noted by the stdle trial court determined that
appellant was indigent for purpos#sappeal, appointing counsel to
represent him. Upon review, thecoed does not indicate the trial
court denied appellantetright to retained couakof choice; rather,

in responding to appellant’s aiimed dissatisfaction with trial
counsel, the court in essenceswaddressing a request for new
appointed counsel.

A defendant “bears the burden of demonstrating grounds for the
appointment of new counselState v. Erwin10th Dist. No. 09AP—
918, 2010-0Ohio—3022, 1 8. Thus, “[&f ‘defendant alleges facts
which, if true, would require reliethe trial court must inquire into
the defendant’s complaint and make the inquiry part of the record.
Id., quotingState v. Smith4dth Dist. No. 98CA12 (Dec. 29, 1998).
This inquiry “may be brief andchinimal,” but “must be madeld.
However, “ ‘[e]ven that limited jdicial duty arises only if the
allegations are sufficiently spedfivague or general objections do
not trigger the duty tevestigate further.”ld., quotingSmith

In the instant case, appellant’s dissatisfaction with his present
counsel was stated in general teri8pecifically, appellant told the
trial court: “I don’t think she’s wiking on my behalf * * * | don’t

see anything that she’s doing for m@:t. 5.) While trial courts have

an obligation to make somanquiry into a defendant’s
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dissatisfaction with counsel, review courts require a defendant to
raise concerns about counsel “wdlifficient specificity to warrant
further investigation.State v. Washingtorist Dist. No. C-000754
(Aug. 17, 2001) (“A trial court, without more, does not abuse its
discretion in finding that a genérallegation of unhappiness with
appointed counsel is so vaguatthit does not require additional
investigation”);State v. Hawkins3th Dist. No. 91930, 2009—Ohio—
4368, 1 54 (Defendant’s statement to judge that “he felt like his
lawyers were ‘not going to fight fdhim to the fullest extent™ not
sufficiently specific to trigger aat’s duty to inquire further).

Here, while the trial court dishot conduct a lengthy inquiry, it
nonetheless permitted appellantaddress the court and explain
why he was unhappy with his wasel. As noted, appellant’s
dissatisfaction with counsel waspegssed in general terms. The
record on appeal, however, does not reflect that trial counsel was
unprepared to proceed with trial, nor does it suggest such a
breakdown in the attorney-client retaship that appellant failed to
receive adequate representation. In sum, appellant “did not establish
a complete breakdown in commaations with counsel or ‘good
cause’ to substitute counse$tate v. Williams99 Ohio St.3d 439,
2003-0Ohio—4164, 1 5%ee also State v. Colemazd Dist. No.
19862, 2004—-0hio—-1305, 1 25, citiggate v. Gordon149 Ohio
App.3d 237, 241, 2002—-Ohio—2761 (1stsDi (“mere hostility,
tension and personal conflicts beewn attorney and client do not
constitute a total breakdown inmamunication if thos problems do

not interfere with the preparation and presentation of a defense”).

Moreover, appellant’'s complairegarding his counsel was not
made until the first day of trial, and therefore would have
necessitated a continuance of trial. While not entirely clear, the
record suggests this was the fiiste the trial court was made aware
of any dissatisfaction bgppellant with counsel. Under Ohio law,
“the right to counsel nst be balanced against the court’s authority
to control its docket, as well ais awareness that a ‘demand for
counsel may be utilized as a waydelay the proceedings or trifle
with the court.™ State v. Mize]l 1st Dist. No. C-070750, 2008—
Ohio—-4907, 1 26, quotingtate v. Crew8th Dist. No. 86943, 2006—
Ohio—4102, T 17. Upon review, theatrcourt did not abuse its
discretion in refusing to delagppellant’'s trial based upon his
untimely, generalized complaintsgarding counsel. Accordingly,
the first assignment of errorwathout merit and is overruled.

State v. Griffin 2013 WL 6506888, at *1-4.
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Petitioner now refers to new off-the-recaddence in support of this claim, that he
submitted in connection with the filing of a motitmwithdraw his guilty plea in State Criminal
Case No. 12-CR-2434. Howeveuyllen v. Pinholster563 U.S. 170 (2011) precludes this
Court’s consideration of those documentdétermining whether the state appellate court
unreasonably applied federal law under the 28 U.&2254(d)(1) so as to warrant him relief.

Id. at 182. In conducting the 8 2254{dquiry, this Court is limited tohe record that was before
the state appellate court whemdjudicated Petitioner’s clainSee Torres v. MacLaret84
F.Supp.3d 587, 591 (E.D. Mich. 2016) (citiRgnholster 563 U.S. at 181);ynch v. Hudson

No. 2:07-cv-948, 2011 WL 4537890, at *4 (S.D. Ohio Sept. 28, 2011) (Etmwplster 563

U.S. at 180-81). Pinholstermade clear that federal habeagiew of state court decisions
adjudicated on the merits must be ‘backwardding’ and focused ‘on what a state court knew
and did’ at that time.”Lovell v. Duffey545 F. App’x 375, 838 (6th Cir. 2013) (citiRynholster

at 181-82. “[W]here a federal habeas coudosducting a ‘look throughbo the state trial

court’s factual determinationsRinholsterdoes not bar the districourt from re-creating, if it

can, the record that the staieal court had before it[.]“1d. at 384 n.1 (citindRegister vThaler,

681 F.3d 623, 627 & n.14 (5th Cir. 2012)). Thuss tourt may only consider those documents
that were a part of the state court record ethderlying criminal charges in this case. That
record, as it has now been supplemented, doasd@gertinent evidence that was not previously
a part of the record before tf@®urt. Moreover, in view of th supplemented record, this Court
no longer concludes that thets appellate court’s decision was based on an unreasonable

determination of the facts unde2254(d)(2) so as to permigansion of the record forde
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novoreview of Petitioner’s clairf,or consideration of Affidavits that he has previously
submitted in support or other documents not agfatie state court record in this case at the
time of the adjudication of his claim.

The docket indicates that, on February 15, 2@E2itioner entered a Plea of Not Guilty.
(ECF No. 18, PAGEID # 377.) On Maréh2012, Attorney Wonrifiled a Notice of
Substitution of Counsel, replacing Lumomba Mo€as counsel of record. (ECF No. 6-1,
PAGEID # 95.) Attorney Wontlifiled a request for a Bilbf Particulars and motion for
discovery. (ECF No. 18, PAGEID # 3770n March 23, 2012, the prosecutor filed the
discovery and a notice of inti#on to use evidence. On (PAGEID # 376.) On May 14, 2012,
Petitioner appeared indhrial court with counsel for a contiance of the scheduled trial date.
Transcript(ECF No. 46, PAGEID # 1032.) At thatte, the prosecutor indicated that Petitioner
had rejected the State’s plea offer of eight yeapison “to wrap up all four cases.” (PAGEID
# 1033.) The State’s plea offepuld involve a sentence of threetteelve years, with a three
year mandatory term. (PAGEID # 1034.) The trial court advised theoRetitihat, if he went
to trial on his first two cases, he was looking aérm of “at least ten years” and up to 28 years
in prison. (PAGEID # 1036.) The trial court al$enied counsel’'s requefer Petitioner to be
released to his father, in pabecause three of the crimirt@ses against Petitioner had been
committed during his release on bond. (PAGEID # 103h¢ transcript reflects that Petitioner
had been represented by at tda® attorneys prior to retaimg Attorney Nancy Wonnell as

defense counsel. (PAGEID # 1039.) On that same date, defense counselEezate

¢ See Neal v. Wolfenbarges7 F. Supp. 3d 804, 818 (E.D. Mich. 2014) (“Where a state court
decision is based upon an unreasonable detetionnaf the facts undez254(d)(2), the Court’s
review of the underlying claim is then ‘ummumbered by the deference the AEDPA normally
requires.”™) (quotingRice v. White660 F.3d 242, 251 (6th Cir. 2012)).
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Motion for Investigative Fedsa state Criminal Case No. 12R-470, indicating that Petitioner’s
extended family had retained her, but he was imdjgand his family did not have funds to retain
an investigator. (ECF No. 6-1, PAGEID # 96Qn May 21, 2012, Petitioner again appeared in
court with Attorney Wonnell for a continuance of the schedltrial date. (ECF No. 46,

PAGEID # 1044.) He again requested to beasdd on bond, disputingetltharges against him

in a manner that indicates that he had reviewdsbat some of the State’s evidence against him:

Your Honor, may | speak? Okay. Reatlg saying that I'm a violent person, but
really all it is is a he-said/she-sad the felonious assault case. . . .

| have a case record saying that the g@g outside of his car June 5, 2010, at
10:50. Then it says on here June 12 afi@l It says diffeent days and two
different times | was chargedth that man’s car. | dbave a DNA test right here
in front of me. It looks like they got three individuals’ DNA mixtures on the gun.
But it says on here that — the calculati®saying that mine is one out of 800.
So I'm sitting here with no bond on a he-say/she-say case, and might have three
or four for his hands. My hands or nioitp is on that gun. And if it is on there,
it's one out of 800 chance shying that it is mine.
(PAGEID # 1047-48.) The trial court again denikd Petitioner’'s request to be released on
bond:

You picked up three new cases. | date a bond when you're picking up new
cases.

(PAGEID # 1049.)
Thereafter, on the first day of tridily 23, 2012, Petitioner requested new counsel,
complaining that Attorney Wonnell had not séém since May 20, he did not feel that she was

working on his behalf, and he didtrthink she was good enough for hifmtanscript(ECF No.

° The docket records reflect that, on April 2, 20the trial court appotad Attorney Wonnell to
represent him in State Criminal Cdse. 12-CR-1407. On May 18, 2012, the trial court
appointed Attorney Wonnell to represent Petiér in State Criminal Case No. 12-CR-2434. On
May 21, 2012, the public defender withdrew, andttia court appointedttorney Wonnell to
represent him in state Criminal Case N2-CR-1543. (ECF No. 18, PAGEID # 379, 385, 381.)
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14-1, PAGEID # 470-71.) The prasutor had agreed to defensounsel’s “counteroffer,” and
reduced the plea offer to siegrs “to wrap up all of thesmses.” (PAGEID #417-72.) The
prosecutor at that time indicatétht Petitioner faced up to 34 years in prison. However,
Petitioner again rejected the governmentsapbffer of 6 years, including credit for
approximately six months time that hedrelready served. (PAGEID # 472-73.)

In view of this record, the state appellatairt’s decision rejeittg Petitioner’s claim
neither contravened Supreme Court preceaemtinvolved an unreasonable application of
federal law or facts. The Sixth Amendment tigheffective assistance of counsel includes the
“right of a defendant who does not require appamrntounsel to choose who will represent him.”
United States v. Gonzalez-LopB48 U.S. at 144 (citingvheat v. United State486 U.S. 153,
159 (1988)Powell v. Alabama287 U.S. 45, 53 (1932)). However, a criminal defendant’s right
to the attorney of hishwice is “circumscribed in several important respecohzalez-Lopez
548 U.S. at 144 (quoting/heat v. United State486 U.S. at 159). Significantly, “the right to
counsel of choice does not extendledendants who require counsebe appointed for them.”
Gonzalez-Lopeb48 U.S. at 151-52 (citations omittedd.trial court has wide latitude in
balancing the right toounsel of choice against the neetifairness and the demands of its
calendar.ld.

[T]he Supreme Court has held that the Sixth Amendment “guarantees defendants

in criminal cases the right to adequat@resentation, but dse who do not have

the means to hire their own lawyers have no cognizable complaint so long as they

are adequately represented by ragys appointed by the courts.Caplin &

Drysdale 491 U.S. at 624, 109 S.Ct. 2646. [TPetitioner] therefore, had a right

to be represented by the counsel of his @hainly if he could afford to hire that
counsel, or if that counsel was willingrgpresent him regardlesshis inability to

pay.
Brooks v. Lafler454 F. App’x 449, unpublished, 2012 WQ9R3, at *3 (6th Cir. Jan. 4, 2012)

(declining to grant habeas relief the petitioner’s claim thatehrial court violated his Sixth
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Amendment right to counsel when it deniedreiguest for new counsel without inquiry). “The
Sixth Amendment does not guarantee the defiehd ‘meaningful reteonship’ with his
attorney.” Clark v. SheetdNo. 2:08-cv-1018, 2010 WL 3522390, at *6 (S.D. Ohio Sept. 8,
2010) (citingMorris v. Slappy461 U.S. 1, 14 (1983)). “[T]hessential aim of the [Sixth]
Amendment is to guarantee an effective advofmateach criminal defendant rather than to
ensure that a defendant will inexorably be represented by the lawyer whom he prefers.”
Maddox-El v. McKeeNo. 1:07-cv-11349-BC, 2012 WL 19166, at *7 (E.D. Mich. March 26,
2012) (citations omitted). “[A]n indigent defeauat, while entitled to adequate representation,
has no right to havihe Government pay for his prefed representational choicel’uis v.
United States-- U.S. --, --, 136 S.Ct. 1083, 1089 (2018he Supreme Court has made clear
that an indigent defendant hasnight to his counsel of choiceCantoni v. Leclaiy No. 12 Civ
4353, 2015 WL 518226, at *2 (S.D.N.Y. Feb. 9, 2015) (ciMantejo v. Louisiana556 U.S.
778, 784 (2009) (internal citation omitted). “Thdgfendants who rely on court-appointed
counsel. . . ‘do not have a veto over whopgpainted to defend them, provided that appointed
counsel’s representation is adequated” (citation omitted).

[Clourts that have considered the issueeheoncluded that “[u]nless [a defendant]

can establish an ineffége assistance claim und8trickland v. Washington. .

any error in the [trial] court's dispi®n of [the defendant’s] motion for

appointment of substitute counsel is harmleskited States v. Graha1 F.3d

213, 217 (D.C. Cir. 1996) (citingtrickland v. Washingtod66 U.S. 668, 104 S.Ct.

2052, 80 L.Ed.2d 674 (1984 pee also, United States v. Calder@@7 F.2d 1314,

1343 (11th Cir. 1997)United States v. Zillge®978 F.2d 369, 372—-73 (7th Cir.

1992); Bowie v. Renico, No. 00-10013)02 WL 31749162, at *11 (E.D. Mich.

Nov. 6, 2002) (Lawson, J.Btephens v. Coste]l®5 F.Supp.2d 163, 172 (W.D.

N.Y. 1999). As the Supreme Court haplexned, “those Wwo do not have the

means to hire their own lawyers haveaognizable complaint so long as they are

adequately represented by ateys appointed by the court€aplin & Drysdale,

Chartered v. United Stated91 U.S. 617, 624 (1989). Because, as explained

below, petitioner was not deprived of #féective assistance of counsel, he has “no
cognizable complaint.”
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James v. LafleNo. 2:09-cv-10929, 2010 WL 3702629;46 (E.D. Mich. Aug. 3, 2010).

The state appellate court fouticht Petitioner was indigerand unable to retain his own
attorney. The appellate court also found thatrecord did not indate that counsel was
unprepared or that Petitioner rea inadequate representation. Petitionsrfaded to rebut
the presumption of correctness of theseualctindings. 28 U.S.C. § 2254(e). Further,
Petitioner waited until the first day of trial to k&ahis request for new counsel. This would have
been his third attorney on the easHe did not statéhat he intended to retain another attorney,
and the trial court had no reasto believe that Petitioneould do so because Petitioner had
previously indicated that he was indigent, and had been appointeccoutie three other
pending criminal cases against hilkdditionally, Petitioner had sedms attorney in court on at
least two prior occasions, rejected two plearsffeom the State, and during that time had
expressed an understanding of the chargegwadénce against him. Despite having had an
opportunity to do so, Petitioner did not previoustguest the appointmeot new counsel, or
indicate that he was attempting to hire ano#ittarney. Under these circumstances, this Court
cannot conclude that the stafgallate court’s determination thalhe trial court did not abuse
its discretion in refusing to delay [Petitioner’s] trial béhsgon his untimely, generalized
complaints regarding counsel” caitgtes an unreasonable determination of the facts in light of
the evidence presented or that Petitioner habledtad that the state jpgllate court’s decision

denying this claim warrantglief under the provision of 28 U.S.C. § 2254(d).
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Recommended Disposition

For the foregoing reasons, the UndersighiflilCOMMENDS that these actions be
DISMISSED.

Petitioner’s request for agvidentiary hearing iBENIED.

TheOpinion and Ordegranting Petitioner'Second Motion to Expand the Record
hereby isvACATED, and the motion for expansion of the record (ECF No. 1ZENIED.

Respondent’®bjection(ECF No. 27) iDENIED, asMOOT.

Procedur e on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and sesmeall parties written objections to those specific
proposed findings or recommendations to \Whoebjection is made, together with supporting
authority for the objection(s). Aigige of this Court shall makeda novodetermination of those
portions of the report or specified proposed firgdi or recommendations to which objection is
made. Upon proper objections, a judge of trosi€may accept, reject, or modify, in whole or
in part, the findings or recommendations madeein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions.28 U.S.C. § 636(B)(1).

The parties are specifically advised that failure to object t&éport and
Recommendatiowill result in a waiver of the right tbave the district judge review tReport
and Recommendation de noaod also operates as a waiver @& tight to appeal the decision of
the District Court adopting tHeeport and Recommendation. See Thomas y4&mU.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).
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The parties are further advistit, if they intend to filean appeal of any adverse
decision, they may submit arguments in any dijes filed, regarding wéther a certificate of
appealability should issue.

IT 1SSO ORDERED.

s/Elizabeth A. Preston Deavers

Elizabeth A. Preston Deavers
ChiefUnited StatedMagistrateJudge
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