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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

STEVEN CAPIZZI
Civil Action No.: 2:14-cv-1063
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge King
Carolyn W. Colvin,
COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

OPINION & ORDER

This matter is before the Court on PlditgiObjection, (Doc. 14)to the Magistrate
Judge’s January 30, 2015 Report and RecomntiemdéDoc. 13), recomnmaling that the Court
override Plaintiff’'s Statememtf Errors, (Doc. 11), and emtpidgment in favor of the
Commissioner. Upon independeaview by the Court, and for the reasons set forth below,
Plaintiff's Objection is herebUSTAINED and the Cour©DVERTURNS the Magistrate
Judge’s Report and Recommendation

|. BACKGROUND

Plaintiff Steven A. Capizzi filed his appéition for benefits on April 28, 2011, alleging
that he had been disabled since April 8, 201l duspairments that consist of degenerative disk
disease and degenerative joint disease. .(D®c The claim was denied initially and upon
reconsiderationlq.) and after a hearing on Febru@g13, the Administrative Law Judge
(“ALJ") issued a decision concluding thaetPlaintiff was not disabled from April 8, 2011,
through the date of the administrative decisidd. &t 2). When the Appeals Council declined

review on June 6, 2014, the ALdecision became final.ld)).
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A. FACTUAL BACKGROUND
1. Evidence of Record Regardinglaintiff's Back Impairments

On April 9, 2011, Plaintiff reported to the emgency department of Mount Carmel with
pain, tingling, weakness, and spasms in Ilgtrarm, posterioretk, and right leg. Iq). Plaintiff
was diagnosed with cdpal radiculopathy. I¢l.). Plaintiff returned to the emergency room on
April 13, 2011 having injured his right arm piokj up heavy bags of leaves and the diagnosis
was the same.Id.). An MRI of his lumbar spine on Aph24, 2011 revealed mild, multilevel,
degenerative disk disease, but no aseor large disk protrusionsld(at 17).

On September 7, 2011, Dr. James H. Use|aD., a neurosurgeon, performed a T1,
T2, and T3 laminectomy for removal of an arachnoid cyst). (On September 8, 2011,
Plaintiff complained of left leg numbness, buas described as “doing well.” (Doc. 13). An
MRI showed post-surgical changes, b@réhwas no evidence of decompression. He was
discharged to his home in stable condition on September 10, 2011 after the doctor noted that he
was “ambulating well.” 1¢.).

On September 22, 2011, Dr. Uselman saw Pfaarid noted that “the cyst was causing
compression of the central canal...and with rerhof#he cyst this all decompressed itself.”
(Id.). Uselman said that “theews was all good” even thoughaRitiff had “some persistent
numbness in the leftidgh and upper torso.”ld.).

A repeat MRI of the thoracic spine obtathon October 26, 2011 showed post-surgical
changes with a decrease in the previously segral changes; however, there was a large fluid
collection in the soft tissuex the upper back. (Doc. 10). On November 16, 2011, another MRI
of the thoracic spine demorated changes related to sodegree of myelomalacia, i.e., a

softening of the spinal cord; however, there was no reoccurrence of any fluid colleldipn. (



James P. Mackessy, M.D. treated RI&ifrom October 24, 2011 through December 19,
2011. (Doc. 13). Dr. Mackessy opined that Plaintiff had a “very mild weakness to both arms,” a
“mild left leg limp,” and “cervical rtation to 80 degrees bilaterallylt(). He also had no ability
to perform fine and gross manipulationd.).

On January 26, 2012, Dr. Uselman opined Biaintiff was “completely disabled from
his job as climbing in trees and cutting dowees” because he did not have normal balance or
control of his legsl@l.). On February 23, 2012, after Plainteported to Dr. Uselman with
complaints of persistent burning between hsutier blades and issues with balance, a MRI
showed that there was no “recurrence of his cgstl that Plaintiff's “cord actually looked quite
good.” (d.).

Tom Reynolds, M.D., a physiatrist, evalutaintiff on March 13, 2012 and noted that
he had a tight Achilles tendon, decreased motidherieft ankle and foptind difficulty walking
with coordination. I@d. at 5-6).

On November 16, 2012, Dr. Reynolds noted Blatntiff was working four days per
week, “hauling around a wheelbarrow full of mul@and he was taking no pain medication
although he reported soreness and discomfort. (B). dtle “had been doing pretty well” and
had not followed up for his post-op MRI. His gatis stable and his reflexes were 1+ and equal
in both upper and lower limbsId().

Sarah E. Blake, M.D. treated Plaintiff@apital City Pain Care on December 12, 2012.
(Id.). He reported neck and shoulder painnimg pain on the left side of his body, and
weakness in his left handld(). Dr. Blake recommended nomneotic pain medication, but
Plaintiff refused, citing feaof side effects. 1(.). Plaintiff continued taeport shoulder and back

pain through March 2013.1d().



William Bolz, M.D., reviewed the record on June 26, 2011, and completed a residual
functional capacity assessment finding tRktintiff could lift and/or carry 20 pounds
occasionally and 10 pounds frequently, stand andatk for about six hours in an eight-hour
workday, and sit for almost six hours in an eight-hour workday. (Bk7at Plaintiff could
frequently climb ramps/stairs, balance, knewl arouch; occasionally st@md crawl; and never
climb ladders/ropes/scaffoldsld(at 7). Dr. Bolz futher opined that Plaintiff should avoid all
exposure to unprotected heightsd. )

Gerald Klyop, M.D., reviewed the recood January 5, 2012 and affirmed the assessment
of Dr. Bolz. (d.).

2. Administrative Decision

After the hearing on February 20, 2013, &) found that Plaintiff met the insured
status requirements of the Social Ségukct through Decembe8l, 2015. (Doc. 10). In
addition, the ALJ found that PIdiff had not engaged in substai gainful activity since April
8, 2011, the alleged onset datéd.)( Finally, the ALJ determid that Plaintiff had the
following severe impairments: degenerative didease and degenevatioint disease.|d.).
Despite these findings, the ALJ concluded ®laintiff did not have an impairment or a
combination of impairments that met or equaleé of the listed impairments in 20 CFR Part
404, Subpart P, Appendix 1. ALJ determined,afare, that Plaintifivas not entitled to
benefits. Id.).

3. Magistrate Judge’s Decision

In his Statement of Errors, the Plaintifyaed that the ALJ’s decision should be reversed

because: (1) the ALJ failed to consider whetlisting 1.04C was equaled; and (2) the ALJ

inadequately evaluated Listings 1.02 and 1.04Actvivere mentioned in the decision. (Doc.



11). Plaintiff alleges that at tlaitset of his administrative h&ag, his counsel asserted, “I think
that actually, when you look at everything, \Dapizzi probably equals Listing 1.04C, yet the
administrative decision made n@ention of Listing 1.04C. 4. at 8).

The Magistrate Judge found that the ALksluation of the eviehce and determination
that Plaintiff does not meet Listings 1.02Ad 1.04A was supported bybstantial evidence.
The Magistrate Judge also founatithe ALJ’s failure to statexpressly that Listing 1.04C was
not met or equaled was not a reversible dremause there was substantial evidence in his
findings that supported his conclusion that no listing, including Listing 1.04C, was equaled.
(Doc. 13). Accordingly, the Report and Recoemdation suggests thaethecision of the ALJ
was supported by substantial eemte and recommends that hisid®n should be affirmed.

(Id. at 17).
[I. STANDARD OF REVIEW

When reviewing the Commissioner’s deorsithe Magistrate Judge’s task is to
determine if that decision is supported by “substantial evidenceU.8Z. 8405 (g). This
court, upon objection, is required to makaéeanovodetermination of those portions of the
reports or specific proposeahélings or recommendationswdich an objection is mad8ee 28
U.S.C. 86369b)(1)see alsd-ed. R. Civ. P. 72(b).

If the Commissioner’s findingare supported by “such relentaevidence as a reasonable
mind might accept as adequate to support a csiocili then the Commissioner’s findings must
be affirmed even if the Court wouldVearrived at a different conclusioRichardson v.
Perales402 U.S. 389, 402 (1971Fllis v. Schweicker739 F.2d 245, 248 (6th Cir. 1984&)lkins
v. Sec’y of Health and Human Seng58 F.2d 437, 439 (6th Cir. 1981lf.substantial evidence

otherwise supports thaecision of the Commissioner, kthe agency failed to follow a



procedural regulation, then the decision mustdversed even if the outcome on remand is
unlikely to be different.Wilson v. Commissioner of Social S&78 F.3d 541, 544 (6th Cir
2004).

[ll. ANALYSIS

Plaintiff only raised one obgtion to the Magistrate’s Rert and Recommendation: that
the ALJ’s failure to address whether Mr. Capgzimpairments equaled Listing 1.04C amounted
to a reversible error. Plaintiff alleges ttia¢ ALJ's findings at stefhree of the sequential
evaluation was “procedutgtdeficient” and not supported bylsstantial evidence. (Doc. 11 at
6).

By way of background, the sequential evaluatiatess is the series fife steps used to
determine whether or not an individual is tieal. 20 C.F.R. 8404.1520(a)(4). On step three,
the adjudicator must consider whether thaividual's impairment, or combination of
impairments, meets one of the listings ipp&ndix 1 of 20 C.F.R. Part 404, Subpart P (the
“Listings of Impairments’ or simply “Listings”)ld. If a listing is met oequaled, the individual
will be found disabledld.

The Listing of Impairments is a descriptiohvarious physical and mental illnesses and
abnormalities, most of whicare categorized by the boslystem they affectEvans v. Sec’y of
HHS,820 F.2d 161, 164 (6th Cir. 1987). Each impaimiedefined in terms of several specific
medical signs, symptoms, or laboratory test resuidts.In order for a claimant to show that his
or her impairment matches a Listing, the impant must meet all of the specified medical
criteria. Id. An impairment that mafasts only some of those @ita, no mattehow severely,
does not qualify.ld. A claimant is also disabled, hovayif her impairment is the medical

equivalent of a Listing, 20 C.F.R. 88 404.1520(H)ii¥ 416.920(a)(4)(iii),which means it is at



least equal in severity and @tion to the criteria of any bied impairment. 20 C.F.R. 8§
416.926(a); 20 C.F.R. 8§ 404.152&e alsdreynolds v. Comm'r of Soc. S&i24 F. App'x 411,
414-15 (6th Cir. 2011). To determine whether aice listing is equald, “[a]jn administrative
law judge must compare the medical evidence wighréguirements for listed impairments . . . .”
Reynolds424 F. App’x at 415.

Plaintiff argues that the Al's evaluation of the Listind).04C did not contain sufficient
analysis to allow for meaningfuliglicial review because there wasamalysis of it at all. (Doc.
14). From the beginning of the administrativearing onward, Pldiff alleges that he
maintained that his impairments may have equaled Listing 1.@1Cyet, during the hearing
and in the ALJ’s decision, the ALJ only erpsly considered Liisigs 1.02 and 1.04A, two
sections that have very different elements than 1.04C. (Doc. 13).

Listed Impairment 1.02 requires:

1.02 Major dysfunction of a jot(s) (due to any causeCharacterized by gross

anatomical deformity (e.g., subluxatiotpntracture, bony or fibrous ankylosis,

instability) and chronic joint pain and stiffness with signs of limitation of motion
or other abnormal motion dhe affected joint(s), anéfindings on appropriate
medically acceptable imaging of joint space narrowing, bony destruction, or

ankylosis of the affected joint(s). With:

A. Involvement of one major periphenakight-bearing joint (i.e., hip, knee, or
ankle), resulting in inability to ambukaeffectively, as defined in 1.00B2b; or

B. Involvement of one major peripheral joint in each upper extremity (i.e.,
shoulder, elbow, or wrist-hand), resulting in inability to perform fine and gross
movements effectively, as defined in 1.00B2c.

20 C.F.R. Part 404, Subpart P, Appendix 1, 81.02.
In contrast, Listed Impaments 1.04A and 1.04C require:
1.04 Disorders of the spine (e.g., herniatadleus pulposus, spinal arachnoiditis,
spinal stenosis, osteoarthritis, degeneratiige disease, facet arthritis, vertebral

fracture), resulting in compromise of a nemoot (including the cauda equina) or
the spinal cord. With:



A. Evidence of nerve root compression characterized by neuro-anatomic
distribution of pain, limitdon of motion of the sp®, motor loss (atrophy
with associated muscle weaknessnouscle weakness) accompanied by
sensory or reflex loss and, if therg involvement of the lower back,
positive straight-leg raising test (sitting and supine); or

C. Lumbar spinal stenosis resulting in pseudoclaudication, established by
findings on appropriate medicallpacceptable imaging, manifested by
chronic nonradicular pain and weaksge and resulting in inability to
ambulate effectively, as defined in 1.00B2b.

20 C.F.R. Part 404, Subpart P, Appendix 1 §1.04.

Because the Plaintiff stated from the otitfethe hearing that he may have equaled
Listing 1.04C, the ALJ should have articulatelyhis impairments did not equal the Listing.
Swint v. Commissioner of Social SecufiNy, 1:13cv582, 2014 WL 4426246, at *3-5 (S.D. Ohio
Sept. 8, 2014) (finding that whepdaintiff’'s counsel contended in opening argument that the
plaintiff equaled a specific listing, and the ALJ fdil® address whether tHating was in fact
equaled, remand was appropriat€he Magistrate Judge determined that although the ALJ did
not state expressly that the regments of Listing 1.04C were nequaled, there was substantial
evidence in the record thaigported the conclusion that no tungy was equaled. (Doc. 13).

This Court respectfully disagrees with the Magistrate’s analysis, and holds, instead, that the
ALJ’'s complete failure to consider on theoed whether Listing 1.04C was equaled amounted
to a reversible error.

Plaintiff relies orReynolds v. Comm’r of Soc. $é24 F. App’x 411 (6th Cir. 2011) to
support his argument that the ALJ committed anslte error by failing to consider if his

impairment equaled Listing 1.04C. In that case, the ALJ explained why the claimant’s mental

impairments did not satisfy thelegant listing criteria, but, otiméhan one conclusory sentence



indicating that Reynold’s back padid not meet Listing 1.00, the ALJ provided no explanation
as to why such back pain didt meet or equal Listing 1.00d. at 415. The court reasoned that
“the ALJ needed to actually aluate the evidence, compare iSection 1.00 of the Listing, and
give an explained conclusion, in order to faciétateaningful judicial ndew,” because, without
following such a mandated procedure, “it [was] irsgible to say that the ALJ's decision at Step
Three was supported by substantial evidenice &t 416. Accordingly, thReynoldscourt
reversed the ALJ’s decision, finding failure tabsze under step three ether the claimant’s
physical impairments met or equaledting 1.00 was reversible errdd. at 415-16see also
Copley v. Comm'r of Soc. Seldo. 1:12 CV 1758, 2013 WL 5308383, at *5 (N.D. Ohio Sept.
19, 2013) (finding that because the ALJ’s decisamked adequate explanation of his ruling at
step three, remand was necessakpgdrews v. Comm'r of Soc. Sédo. 12-1311, 2013 WL
2200393, at *11 (E.D. Mich. May 20, 2013) (san®jjla v. Commissioner of Soc. Sex012
WL 884820, at *6—8 (E.D. Mich. Feb.3, 2012) (same).

In this case, the ALJ failed to discussting 1.04C entirely, and thus did less than the
ALJ in ReynoldsThis failure constituted a reversitderor of law, and mandates a remand.

This holding should not beonstrued as a finding that tRéaintiff's impairments equal
Listing 1.04C; indeed, “Plaintiff retains the burdarthe third step of the sequential evaluation
to establish that she meets or equals a listed impairn®@mirit 2014 WL 4426246, at *4 (citing
Evans v. Sec'y of Health & Human Ser@20 F.2d 161, 164 (6th Cir.1987)). This Court holds
merely that since the ALJ’'s deasi lacks an adequate explanationt®fuling at step three, the
Court cannot determine whether there was a reambasis for the ALJ to discredit Plaintiff's
evidence and find that his ailmenlisl not equal the listing leveCopley 2013 WL 5308383, at

*7. As a consequence, remand is necessary.



Some courts have noted thaReynoldghe court found that the claimant had presented
evidence from which it was possible to concludd the requirements of Section 1.04 had been
satisfied, and thus have conclddéat this may be a threshold showing in order to obtain a
remand for failing to comply with the Step Three requirenfeee, e.g.M.G. v. Commissioner
of Social Security861 F.Supp.2d 846, 859 (E.D. Mich\eef v. ColvinNo. 3:12-cv-00120,

2013 WL 1818625 at *1, *8 (S.D. Ohio Apr. 29, 2018I;Clellan v. Astrue804 F.Supp.2d 678
(E.D. Tenn. 2011).

This Court, like the courts iBwintandRisnerdeclines to apply harmless error analysis.
Swint 2014 WL 4426246, at *ARisner v. Comm'r of Soc. Sgdo. 1:11-CV-036, 2012 WL
893882, at *5 (S.D. Ohio Mar. 15, 2012). TheintCourt determined that the plaintiff's
statement during opening argument that she metjoaled the listing at issue was sufficiently
specific to require the ALJ to “better articulatdy he did not believe her physical limitations
met or equaled any listingld. at *5. InRisnet the district court rejeet! the magistrate judge’s
determination that any error committed by the ALJ in failing to satisfy step three was harmless
because Plaintiff failed to present evidence supppa finding of meeting or equaling a Listing.
It found that

where, as here, the ALJ fails to complateequired step in the five-step analysis,

the proper course is to remand the dasénim to complete his task. Requiring a

reasoned and explained conclusion [at Skapee] is not merely a formalistic

requirement. On the contrary, as notedtbg Sixth Circuit, it is a necessary
component for this Court to ascertaitnether the ALJ's decision was supported

by substantial evidence. It is not for the didrate Judge to step into the shoes of

the ALJ and complete his job for him. &ALJ should, in the first analysis, assess

whether the evidence put forth shows tRéintiff meets orequals a Listing.

Should he determine she does not, thel Ahust explain his decision with a

discussion and analysis of the evidence.

Risner 2012 WL 893882, at *5ee alsdolla, 2012 WL 884820, at *6—8 (finding the ALJ's

Step Three analysis insufficient, and remand @ppate, in part because the “ALJ's lack of

10



narrative deprives the federal court of its abilityath as an appellate tribunal and instead forces
the court to become the finder of fact....”).

This rule is most prudent considering thghty technical determinations an ALJ must
make as fact-finder. For insta® The ALJ found that the Plaiif suffered from degenerative
disk disease and degenerative jaisease, and Listing 1.04C is a sub-Listing for disorders of
the spine, which contains medically complexms, such as “lumbar spinal stenosis,”
“pseudoclaudication,” and “nonradicular.” Thi®@t is not positioned appropriately to interpret
such terms and apply its interpretations to the fadtse record. It is for exactly this reason that
the ALJ must adhere to the five-stegential evaluation process under 20 C.F.R.
8404.1520(a)(4), and thus enable meaningficjal review of itshighly specialized
determinations.

This Court follows the rationales BwintandRisner and finds Plaintiff's objection to
the Magistrate Judge’s Report and Recommemadavell taken. Having so found, upon remand,
the ALJ should assess whether the evidence pilit iy Plaintiff shows she has an impairment
that equals listing 1.04C, amaplain any conclusions witdequate medical evidence.

V. CONCLUSION

For these reasons, Plaffii Objection is herebysUSTAINED. The Court declines to
adopt the Magistrate JudgdReport and Recommendation The case IREVERSED and
REMANDED to the Commissioner for further proceedimgsccordance with the law and this
decision.

IT IS SO ORDERED.

/s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: September 1, 2015
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