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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Michelle Vandine,
Case No. 2:14-cv-1242
Plaintiff,
V. Judge Graham
Trinity Health System, Magistrate Judge Jolson
Defendant.

OPINION & ORDER

Michelle Vandine argues that Trinity Health System (“Trinity”) fired toerd reason that
was mere pretext for its real reason: her &ge.Trinity has shown that it had a gotaith basis
to fire Vandine; she had several serious errors at work in the months leading upriodheBd-
cause Vandine does not show a genuine issue of material fact that Trinitgis vess mere pre-

text, Trinity’'s motion for summary judgmentgsanted.

) Background

Vandine was a radiologiethnologis{a “rad tech”in the paties’ parlancept Trinity for
about 20 yeardrinity employed Vandine at a facility called “Health Center We&ttér being
fired, Vandine filed a charge with the Equal Employment Opportunity Commigkien (
“EEOC”), and she received from the EEOC dtitp-sue letter. Vandine did sue, and in her
amended amplaint brings one claim of age discrimination under the Age Discriminatiomin E
ployment Act of 1967 (the “ADEA”), 29 U.S.C. 621-34, and its corollary Ohio stéde&Ohio
Rev. Code § 4112.14(B).

The necessary background for this summary-judgment analysis requires estanttieg
of Trinity’s internal policies, the facts of Vandine’s last error at work, Enmaty’s application
of its own policies in firing Vandine.

Trinity had two policies thadre important to this case. First, the Patient Identification
Policy (the “Patient ID Policy”) the purpose of which i$o ensure all patients are accurately

identified prior to any care, treatment, or services provided.” (Def.’s ExPagelD 410, Doc.
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35-1). Relevant to this case, thatiéntID Policy says that, for “Point of Service Identification . .
. [a]ll inpatients/outpatients who present for treatment or service will b&fiddrby name and
date of birth provided on armbandld ).

Secondthe Radiology Department at Trinity has a “Disciplinary Policy for Serias R
diology Errors.” (Def.’s Ex. B, Doc. 35-1). Vandine was aware of the policy and uoderiss
details. That policy describes two broad categories of errors: proceduaatioris and serious
infractions. A procedural infraction is “any error caused by employkeddo follow policy,
procedure, or common radiology practices, negligence, or inattention to detail and/oflduty.
at PagelD 412). Serious infractions are errors “that may have (or could haveatigbt)
caused inappropriate care, treatment, or harm of a patikhtdt (PagelD 414). “One serious in-
fraction equals one occurrenceld.j. But, “[p]otential serious errors that are promptly caught,
corrected, documented, and clinicians notified before results have been calleztaarygp-
tient care affected, will be considered serious near misses and 3 near missgsalil occu
rence.” (d.). There is a nomexhaustive list of exampled serious errors, including “ficorrect
patient identification leading to performing wrong exam on wrong patiehbutipproper docu-
mentation of correction or notification of incidentld.).

Trinity’s policy lays out disciplinary actions too: “in the event of a violatiba aule,
consideration will be given to all circumstances. Committing . . . . violationsoengyounds for
disciplinary action, ranging from counseling to discharge depending upon the ses®o$the
infraction.” (1d.) (quoting from Trinity Health System policy [HR.GEN-37 (East) / HR.GEN-55
(West)). The policy contaplates only three “occurrence©h the first occurrence, therfe
ployee involved will be given formal written warning with counseling to include eyeglin-
volvement in the cause and pretren of recurrence.”lfl.). On the second occurrence, the
“[e]Jmployee involved will be given a Fivéaysuspension with additional counseling to include
employee involvement in the case and prevention of recurrentie}.Oh the thirdoccurrence
the “employee involved will be dischargedId().

Findly, the policy lays out a perplexinggscription of how the disciplinary process in-
creases in severity:

With each occurrence the employees’ previous six months history will bedeonsi
ered. After six months ihout an occurrence the employee will be out of steps for
this disciplinary policy. The six month period will start with the first infraction.
Violations of this policy can be combined with any other Medical Centea-viol



tions for disciplinary action wher is deemed necessary to do so for the welfare
of the patient and/or the institution.

(Id. at PagelD 415).

Vandine worked at Trinity for more than 22 years. She was 50 years old whensshe wa
fired. The incident that led to her firing was her fourth infraction in the previwas years. For
her first infraction, in October 2010, Vandine misidentified a patient; the errorcdcauags to
be assigned to the wrong patient. (Def.’s Ex. E, Doc. 35-1). This infraction \eas@assnfra-
tion that resuktd in an occurrence, and at step one, Vandine received a formal written warning
with counseling.lfl.). Second, on May 9, 2012, Vandiraléd to prioritize a STAT exama
high priority x-ray examination. (Def.’s Ex. F, Doc. 35-1). This infraction wasiass infra-
tion that resulted in an occurrence, and since it occurred more than sixth mantheralfist
serious infraction, Vandine had “cycled-off” Trinity’s probationary period, amcg counted as
her first occurrence. Vandine was given a formattem warning with counseling. Third, on July
20, 2012, Vandine feed check gpatient’s identification bracelet, and she t@okk-ray of the
wrong patient. (Def.’s Ex. G, Doc. 35-1). This infraction was a serious infractibrethdted in
an occurrengeand since it occurred within six months of her previous occurrence, Trinigy ga
her afive day suspension without payd(). Fourth, on December 6, 2012, Vandine helped pe
form an xray on a patient without verifying the patient’s identification and comparing it to the
information on the x-ray request form. (Def.’s Ex. D, Doc. 35-1). Trinity consitinis infra-
tion a serious infraction, and in a letter dated December 7, 2012 informed Vandine tlsat it wa
terminating her employment. Trinity inform&thndine that “[t]his is your third occurrance (sic)
of a serious error since 5/9/2012 and this error has occured (sic) within 6 month®smoe-y
vious error on 7/20/12. Therefore, as per the Radiology Discipline Policy, | amrdischgou
from your msition of Radiologic Technologist and terminating your employment with Trinity
Medical Center West effective immediately.” (Def.’s Ex. H, Doc135

The factual predicate for this fourth and final infraction is the subject of thiegan-
tense interst. They agree about what happened; they disagree that what Vandine did was a viol
tion of policy, specifically, the &ientID Policy. According to Vandine, here’s what happened:

Davenport asked Vandine to assist her in performing an x-ray on a preghant, [se-
cifically, she needed help lifting the patient to get her in proper position farrdne (Vandine
Dep. 52:11-12). Davenport and Vandine went to the patient’s room with the maoajlerg-

chine. (d. at 54:5-7). While in the room, Davenport went to the patient’s bed where tiwo ind
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viduals, likely nurses, were attending to the patiddt.at 54:11-55:11). Davenport then pulled

a privacy curtain around the bed so that Vandine could not see the patient, Davenport, or the
nurses.Id.). Vandine styed with the mobile-xay machine while Davenport was behind the
curtain. (d. at 55:15-16). The curtain was pulled aside, Davenport had rolled the patient on her
side, Vandine approached and put the x-ray film underneath the patient, and Daveppdrt hel
the patient roll back on the filmid at 58:10-13). Vandine checked to make sure that the film
was positioned properly under the patietd. &t 56:1718). Vandine swung the arm of the mo-
bile x-ray machine ovethe patienso that Davenport could udeetlights to aim the-xay. (d. at
58:18-19). Vandine then assisted in retrieving the film, moving the machine out of the mdom, a
sheinitialed the xray film. (Id. at59:4—7). Vandine never heard or observed anyone check the
patient’s identity; she sayshe wasn't paying attentiormd (at 56-59).

Davenport entered theray results into Trinity’s electronic medical records and sent
those records to a radiologist for a report. Only when Davenport receiveatitblegist’s report
and forwarded it to #“unit clerK—the title of the clerk in chargef composing the xay re-
guest form—did thatlerk realize that she or another “unit clehad entered the wrong patient’s
name on the original order.

The attentive reader may be asking themselves: how could the two rad techgdngea x-
the “correct patient” if the xay requestorm listed a different patientPhe Court sought high
and low for the answer to this question, and it is buried, deep in a confusing interocbangen
Trinity’s counsel and Vandine in her depositibtere’s what happene®ather than going by the
information on the x-ray request sheet, Davenport went to the floor listed onmalieequest
form and the nurses on that flodirected the rad techsconspicuous as they were withithe
mobile xray madine—to thecorrectpatient. Neither Davenport nor Vandine verified that the
patient they xayed was the patient listed tre xray request formif they had, they would

have seethat either the nurses or theay request form was wrong.

1) Standard of Review
Under Federal Rule of Civil Procedure 56, summary judgment is proper if the evigentia
material in the record show that there is “no genuine dispute as to any matt@adfthe mo-
vant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 5&@);.ongaberger Co. v.
Kolt, 586 F.3d 459, 465 (6th Cir. 2009). The moving party bears the burden of proving the ab-



sence of genuine issues of material fact and its enaétieto judgment as a matter of law, which
may be accomplished by demonstrating that the nonmoving party lacks evidence toauppor
essential element of its case on which it would bear the burden of proof ab&&lCelotex
Corp. v. Catrett477 U.S. 317, 322—-23 (1986)Malton v. Ford Motor C0424 F.3d 481, 485
(6th Cir. 2005).

The “mere existence of some alleged factual dispute between the parties will not defeat
an otherwise properly supported motion for summary judgment; the requirenfatttiete be
no genuine issue of material fact¥nderson v. Liberty Lobby, Inel77 U.S. 242, 247-48
(1986) (emphasis in originaBee also Longabergeb86 F.3d at 465. “Only disputed material
facts, those ‘that might affect the outcome of the suit under the governing ilywyeeglude
summary judgment.’Daugherty v. Sajar Plastics, In&44 F.3d 696, 702 (6th Cir. 2008) (quo
ing Anderson477 U.S. at 248). Accordingly, the nonmoving party must present “significant
probative evidence” to demonstratatththere is [more than] some metaphysical doubt as to the
material facts.”Moore v. Philip Morris Cos., In¢8 F.3d 335, 340 (6th Cir. 1993).

A district court considering a motion for summary judgment may not weigh evidence or
make credibility determations. Daugherty 544 F.3d at 702Adams v. Metiva3l F.3d 375,
379 (6th Cir. 1994). Rather, in reviewing a motion for summary judgment, a court must dete
mine whether “the evidence presents a sufficient disagreement to requiissabno a jury or
whether it is so onseided that one party must prevail as a matter of lantlerson477 U.S. at
251-52. The evidence, all facts, and any inferences that may permissibly be dravtineffacts
must be viewed in the light most favorable to the nonmoving pMatsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (198@&astman Kodak Co. v. Image Technical Servs.,
Inc., 504 U.S. 451, 456 (1992). However, “[tjhe mere existence of a scintilla of evidence in sup-
port of the plaintiff's pogion will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff Anderson477 U.S. at 25%ee Dominguez v. Corr.
Med. Servs.555 F.3d 543, 549 (6th Cir. 2009).

[11)  Discussion

Trinity argues that it hadlegitimate, nondiscriminatory reaséor terminating Vandine.
Vandine violated onef Trinity’s important policies: that all patients have their identities



checked before any care is administered. Not only this, but Vandine had anather eeor
within the previous six months and another serious error just two months before that.

The ADEA makes it illegal for an employer to fire an individual “because d&f su:
vidual’'s age.” 29 U.S.C. 8§ 623(a)(1). Age discrimination claims are analyzed hedsne
framework as Title VII claimsPolicastro v. Nw. Airlines, Inc297 F.3d 535, 538 (6th Cir.

2002) So too with related stataw claims of age discriminatioMitchell v. Toledo Hosp964

F.2d 577, 582 (6th Cir. 1992). Without direct evidence of discrimination, courts uskebran-

nel Douglas‘burdenshifting analysis, which requires a plaintiff first to establish a prima facie
case of discrimination.Policastrq 297 F.3d at 53&ee M®onnell Douglas Corp. v. Green

411 U.S. 792, 802 (1973). If an employee establishes this prima facie case, the burdsh “shift
to the employer to articulate some legitimate, nondiscriminatory reason fonfieyee's reje-
tion.” McDonnell Douglas411 U.Sat802 If the employer articulates such asen, the burden
shifts back to the plaintiff to demonstrate that the employer’s justification is nmpretbxt.Id. at
804.

The parties agree that the analysis rests on the final step of the bhiftie-frame-
work. Trinity concedes, for purposes of this motion, that Vandine can show a prima fsc@ ca
age discrimination. (Trinity’s Mot. Summ J. at 13, Doc. 35). Next, Trinitgrefa legitimate,
nondiscriminatory reason for firing Vandine: she had a pattern of seriaus asrdefined by
company pbcy that per company policy, required her to be fired. Finally, Vandine argues that
Trinity’s reason is mere pretext for age discrimination.

“A plaintiff will usually demonstrate pretext by showing that the employetsdstaason
for the adverse empjment action either (1) has no basis in fact, (2) was not the actual reason, or
(3) is insufficient to explain the employer's actiowhite v. Baxter Healthcare Cor®33 F.3d
381, 393 (6th Cir. 2008%ee alsdNexler v. White's Fine Furniture, In@17 F.3d 564, 576 (6th
Cir. 2003). Pretext is a commonsense inquiry: did the employer fire the employee for dtk stat
reason or not?Chen v. Dow Chem. G&80 F.3d 394, 400 n.4 (6th Cir. 2009).

Vandine offers the following arguments to show that Trinity’s profferecresspretext
for discrimination. The first two arguments turn Dmnity’s application of its internal discipli-
nary policy. Vandine’s third and fourth arguments turifanity’s application of its PatienDl

Policy. Vandine’s fifth and sixtlargumens focus on indirect evidence of pretext.



One:Vandine’s errowas not a seriousfractionbut a “serious near miss,” which should
not have resulted in a thifdccurrencé—Trinity’s parlance for strike threebut instead resti
ed in 1/3 of an occurrence. Vandine considers the violation a “serious near masSéte re
ror was caught and corrected before any healthcare providers received thenarglieport.
(Pl.’s Resp. at 5). With the December 6th error counted as 1/3 of an occurrence, Vanddhe
not have accumulated enough “points” to justify her terminafiberefore, Trinity’s reason is
insufficient to explain its actions, showing pretext.

“Serious near misses” are “[p]otential serious errors that are promptly caagketted,
and documented, and clinicians notified before results have been called or typed andaqatie
affected.” Def.’s Ex. B).While the error was caught andrrected quickly, Davenport hal a
ready entered the results on the computer garadiiologist read the file and sent back a report
with the wrong patient’s name on the repéitst, were the results “called or typed?” Yes: the
Court viewsentering the xay into the compier systemand sending it for review by a doctor as
“called or typed,” however infelicitous and vague that phragg be

But Trinity construes its own definitioof “serious near miss” as a disjunctive testuarg
ing that since the error was not caught “before results have been called gritygmthot be a
near miss. (Def.’s Reply at 7). But the definition is stated in the conjuntdemousnear mis-
es occuronly whenthe serious errds “caught . . . before results have been called or tgpeld
patient care affected.” (PagelD 414) (emphasis added). Trinity never arguasyttpatient care
was affected; it only argues that it could have been affected. (Def.’s Repi@)at Bnity ob-
serves that if an error could have negatively affected paigeaf it falls within thelefinition of
a serious infraction: “errors that . . . (could have if not caught) caused inapprogregteret
ment, or harm of a patient.” Bt serious error iaseriousnear miss if it's caught before patient
care is #ecded, and heréheonly evidence Trinity has is that patient care could have lfeen a
fected, not that it was affected. The confusion here lies with Trinity’s owhditdus policy
document, which creates two not entirely consistent types of infraction.

So while the policy is ambiguous, Trinity’s behavior at the time of the error was not. At
the time of the error, Trinityreated the infractioas a serious error. (PagelD 42ZDjinity could
view Vandine’s error as affecting patient care. The “correct” patient was ptegmamuch so
that she was in a “birthing” room. The corrected report with the right patmeent'® had to be re-

sent to the radiologisTrinity claimsthiswas a serious error becauble delay in rests could



have dlayed treément to the patient in laboand it could have resulted in an unnecessary pr
cedure bimg peformed on the wrong patient. (Vaughan Aff. at 1%)54% could have, and it did
delay any proper diagnosis stemming from thayk-At bottom, the dénition of “serious near
miss” appeas to canflict with a plain sense reling of Trinity’s own déinition of a “serious in-
fraction.” With Trinity’s ambguous poicy, it's possble to castrue Vandine’s error as either a
sefous irfraction or a erious near miss.

Regardless of this, “[&]long as an employer has an honest belief in its profferedsaondi
criminatory reason for discharging an employee, the employee cannoiséstiad the reason
was pretextual simply because it is ultimately shown to be incofrdiswander v. Cincinnati
Ins. Co, 529 F.3d 714, 728 (6th Cir. 2008) (quotigjewski v. Auto. Data Processing, Inc.
274 F.3d 1106, 1117 (6th Cir. 20QIJA] n employer's failure to follow selinposed regu-
tions or procedures is generally insufficient to support a finding of prew&fiite v. Columbus
Metro. Hous. Auth.429 F.3d 232, 246 (6th Cir. 2005). “[A]lthough failucefollow internal
disciplinaryproceduregan be evidence that an employee's poor performance was nedlthe r
reason for her terminatipnot every technicdhilure to follow disciplinaryprotocol is necessar
ly evidence of pretext Gunn v. Senior Servs. of N. Kentudk$2 F. App'x 839, 84647 (6th
Cir. 2015)(citations omitted)“An employer's failure to follow internal disciplinary protocols is
most probative when coupled with evidence that the employer followed the protocolegta pe
outside of faintiff's protected classld. at 847 (quotindrelder v. Nortel Networks Corpl87 F.
App’x 586, 595 (6th Cir. 2006)).

Here, Vandine argues that Trinity’s failure to follow its own disciplinaryquooitshows
that its reason for firing her was meretpse. But Trinity has a good argumehat it did follow
its policy. Trinity put Vandine on noticthat she was in danger of being fingdll beforeshe
was fired This evidence od goodfaith firing is set up against Vandindack ofevidence that
Trinity operated its policy differently for people outside of Vandine’s class.ridgyicorrectly
observes, if Vandine received the discipline she wanted for her final infractioviten wan-
ing—her coworker who was also cited for a serious error woulceraelaim that Trinity devi-
ated from its policyn treating Vandindeniently. The bottom line is this: however poorly twri
ten, the only evidence is that Trinity applied its policy in a straightforwayctevall of its en-

ployees. In any event, Trinity didn’t bind its own hands with its disciplinary policguse its



policy also includes a provision that allows it to consider all of the circunestari@ given vio-
lation to determine the proper disciplinary action. (Def.’s Ex. B at PagelD 413).

Vandine’sfirst argument does not show pretext because Trinity had an honest belief in its
proffered reason and had the flexibility to consider all the circumstancegvedraviolation a-
ther than slavishly apply its own hatwHollow disciplinary policy.

Two: Trinity’s policy says that Vandineeeded to accrue three occurrengghin six
monthsto be terminatedoutshe only receivetivo occurrences her final six monthghere-
fore, she shouldn’t have been fired.

Again, because of Trinity’s own infelicitous policy documents, confusion reigns. Here’s
the confusing language from Trinity’s policy: “With each occurrence the emgdoprevious
six months history will be considered. After six months without an occurrence fieye® will
be out of steps for thigstiplinary policy. The six month period will start with the first irtfra
tion.” (PagelD 415). Importantly, upon the third occurrence, the employee is disdhéPag-

ID 414).

Vandine argues that the policy only dictates discharging an employeeshwhéias three
occurrences within a sinonth period. Trinity argues that with each occurrence, the six-month
clock gets reset and the discipline is stepped up. These positions are not consistent with each
other, but both find support in Trinity’s policy.

Supprting Vandine’s interpretation is the language that “[t]he six month peribdtart
with the first infraction.” (PagelD 415). This implies that the period is stagig months that
either ends with the employee “cycliodf” of the disciplinary period, or a third occurrence and
termination. The first sentence coaldosupport Vandine—if only the previous six months-hi
tory will be considered, then in this case Trinity could only consider two of Vandine’s occu
rences, not three.

Trinity cites thefirst sentence as supporting it todwith each occurrence the emglo
ees’ previous six month history will be considered.” (PagelD 4153.SEmtence contemplates a
number of linkedsix-month periods. Critically, the second sentence supports Trinity' pretar
tion that the policy is a stepped process, and an employee needs to have six montharwithout
infractionto “cycle-off” the process and have their slate wiped clean. It appears that the third
sentence, the worst for Trinity’s interpretation, merely indicates howelthek starts ticking in

the first place.



“[A] n employer's failure to follow seimposed regulations or procedures is generally in-
sufficient to support a finding of pretekWhite 429 F.3cdat 246.That’sexactly what Vandine
arguesAnd here, it's not clear thdtrinity misapplied its policyThebest evidence on the issue
of pretext is how the parties read the disciplinary policy leading up to Decemiiee 6ritical
piece of hformation is this: Vandine acknowledged that affter fiveday suspension in July
2012, she was aware that she could lose her job if she had another serious infraction in the next
six months. (Vandine Dep. 30:10-13). The employee counseling form she signed is more gen-
eral, but ifiormed her that if her fupar performance *“is not corrected, you will be subject to
further disdplinary action which could result in termination.” (PagelD 429, 4B@rausdoth
Trinity and Vandine thought that another serious infraction by Vandine within six months of her
May infraction would lead to her termination, no reasonable juror could think that Trinity being
true to its word and doing what Vandine expected was pretext for age disclominati

Three:Vandine was not responsible for the failure to follow the Patient ID Pdliey
co-worker, Ms. Davenport, was the “main” rad tech responsible for the x-ray, ¢herane-
ceived thex-ray requestorm, the one who entered the image and information into the computer,
and the one who finalized and sent off the order to the radiologist. As the “main” mad &ee
enport, and not Vandine, was responsible for checking the patient’s identity fonéstering
the xray. Vandine argues that her actions followed a Trinity policy that distinguished lretwee
“main’ and “assistaritrad techs.

This policy derives from an email sent &yrinity employee-Melissa Ciciareli—to
various radiology employees-elerks” and “techs (Email from Ciciarelli, Doc. 34). The
email covers vadus topics; pertinent to this discussion is a section discussing the
“[r]lesponsibilites for the techs.1d.). It describes a “main tech” and an “assisting tedh.).(
Vandine congues this email to show that the main tech has thpnssbility to comply with the
PatientID Policy. But neither the Patient ID Policy, nor the Ciciarelli email show what Vendin
claims.

First of all, the PatienD Policy states, without saying whaactly is responsible for
this, that “[a]ll inpatients/outpatients who present for treatment or servideewdentified by
name and date of birth provided on armbanBdtient ID Policyat § V., PagelD 411). The pol
cy fails to single out an individual responsible for identifying patients, busttie’point: the

policy makes it the treatment or service providers’ responsibility to idenéfpalient. Arx-ray
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is treatment, and Vandine’s objectiasde she helped in the treatmenshe placed the-ray
film under the patient and maneuvered the arm of the x-ray machine into positioratiemel B
Policy doesn’t precisely place responsibility with one rad tech or the dtlseanply states that
the patient must be identifie@ihatdidn’t happerhere; therefore, Vandine, as one of the rad
techs providing treatment or service, was responsible for this breach of policy.

Furthermore, the Ciciarelli email contains aspirational goals for a divisiobaf, laut
makes clear that imaging “is a combinedrk responsibility for the techs involved therefore
(sic) should be as ‘even’ as possibled ). While the “main tech . . . will be the tech that name
(sic) goes in PACS and is tech 1 in meditech,” nothing in the policy relives thstitagsech”
of responsibility to followthe Patient ID Policy(ld.). Furthermore, this policy is far fronme
sconceds a superseding policy documani rinity—it was “a work in progress.’id.). To the
extent Trinity made any distinction between main and assistingchd,tit did not abrogate the
Patient ID Policy in doing so.

Finally, Vandine was already involved in a twadtech discipline case. In her July 2012
infraction, Vandine and another rad tech x-rayed the wrong patient and both receiyzithelisc
in step with Trinity’s protocol. (Vandine Dep. 47-48; 37-38). This is clear evidence of good
faith on the part of Trinity in applying its Patidit Policy consistently. The Ciciarelli email sent
after this discipline case did nothing to change thtgeRtID Policy. Furthermore, this evidence
refutes Vandine’s argument that the Patient ID Policy didn’t require heiottbfecheck” to see
if her coworker had properly identified a patient.

Vandine argued that Trinity’s reason had no basis in fact because Vandine didié viol
the Patient ID Policy. Vandine has failed to carry her burden on this point becaess thdy
evidence that she did violate the policy and no evidence that she was not responsildenfor fol
ing the Patient ID Policy as she helped adn@nian xray.

Four: Davenport and Vandinerayed the right patient, but because a clerk entered the
wrong name otthe xray requesform, the radiologist returned a report with the wrong patient’s
name attached to theray diagnosis. As Vandine putstite error was “literally clerical.” (Pl.’s
Resp. at 5).

But this isn’t the errofor which Vandine was firedvandine didn’t followthe Patient ID
Policy. The only reason Davenport and Vandinayed the correct patient is because tlgey i

nored the information on theray request form and instebstened to the floor nursesh&
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nurses were right about which patient toay- but since neither rad tech checked the patient’s
identity, Davenport fileahe xray under the wrong patiefite. Vandine wasn’t disciplined for
the unit clerk’s clerical erroshewasdisciplined for hefailure to follow the Patient IDd?icy.

Five: Trinity’s shifting rationales for its decision and its lack of an investigatioorbef
firing Vandine are indirect evidence of pggrt. Shifting justifications are enough for a pretext
issue to survive summary judgment:

Shifting justifications over time calls the credibility of those justifications into
guestion. By showing that the defendants' justification for firing him changed
over time, [the plaintifflshows a genuine issue of fact that the defendants' pro
fered reason was not only false, but that the falsity was a pretext fondigcri
tion.

Cicero v. BorgWarner Auto., In.280 F.3d 579, 592 (6th Cir. 2002).

“[S] hifting justifications raise an inference that the proffered reasons are false and are
pretext for discriminatiori.Pierson v. Quad/Graphics Printing Cor49 F.3d 530, 541 (6th
Cir. 2014). A true shift in justification is, for example, when an employer firesrgoloyee and
justifies it by explaining ineededo field another team in another department, but latem4in a
swers to interrogatories say fired the employee for poor performance, and later still at sum-
mary judgment sajt fired the employee for otihheéeasonsSee Cicerp280 F.3cat 59-92.

Here, Vandine argues that changes in two key facts create an inference thas Trini
profferedreason is pretext. First, Vandiaggues that in its position statement to the EEOC,
Trinity statedt fired Vandine for having three serious errors within 12 months. That's no¢-entir
ly true. Trinity did observe in its letter to the EEOC that the December 2012vasorandine’s
third error in a 12-month period, but this was not in the context of an in-depth discofsEram
ity’s disciplinary policy Nor did Trinity’s justification to the EEOC hinge on this statemknt.
wasan explanation of the facts surrounding her termination. Trinity hasn’t shiftedabten for
firing Vandine—it said to the EEOC that she was terminated pursuant to the same policy it cites
now, for the same incident it cites now. Vandine’s argument on this point fails.

Second, Vandine argues that a shift in the individuals asserted to have played a role in
termination decisions constitutes eviderof pretext(Pl.’s Resp. at 18)\/andine argues thatyb
introducing Dr. Vaughan's affidavit, Trinity contradicts its statemebtsiawho was involved in
the decision to fire Vandine. Dr. Yghan states that he was approached by Trinity staff on the
day of the incident and, after hearing the details of the infraction, adviseditaewandine and

Davenport violated thed®ent IDPolicy, and it was a serious radiology error that could have
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resulted in inappropriate care, treatment, or harm to a pgentghan Aff. at 145). But Trin-
ty, in a response to one of Vandine’s interrogatories, failed to mention Dr. Vaugirars the
whole interrogatory and response for context:

8. State with particularity the reason/s for Plaintiff’'s termination, identgfany
and all persons who played any role whatsoever in the decision and the role/s they
played.

Response:

Plaintiff was terminated pursuant to Trinity’s Radiology Disciplinary Potay
Serious Radiology Errors after accumulating three serious errors on NMag2,
July 20, 2012, and December 6, 2012. The final incident involved Plaintiffs fai
ure to verify a patient’s identification.

Judy Zavatsky, Trinity’s Directoof Imaging Services at the timmade the dec
sion to terminate Plaintiff after discussions with Melissa Ciciarelli, Trinityls S
pervisor of Radiology Diagnostics and Plaintiff's direct supervisor, amisLe
Musso, Trinity’s Vice President of Human Resources.

(Def.’s Interrogatory Response #8, PagelD 315).

Vandine has a point; Trinity failed to mention Dr. Vaughan in their response to gaterro
tory #8. But Dr. Vaughan never said he was consulted about whether Trinity should fire
Vandine. He opined on the factual predicate for her terminatiomgdulitl not play a role in the
decison. Trinity's decisionmakersappear to have used his opinion of the factsTairdty’s
policy to make the human-resources decision, but Dr. Vaughan appears to not have played a role
in the decision itselfEven if Trinity did file an incomplete discovery response, this isn‘t ev
dence of shifting justification®nly additional proof that Trinity made a reasoned decision at the
time of Vandine’s termination. Vandine’s argument fails on this point.

Six: Vandine argues that Trinity never documented a redse investigation nor inte
viewed Vandine prior to her termination as part of its investigation. (Pl.’s ReEp, 86). But
the facts show thatrinity did investigate the incident because Judy Zslsatiocumented the
incident in an employee incident form, describing the exact error and how it wageted.
Furthermore, @iarelli testified to performing some investigation, and Dr. Vaughan submitted in
his affidavit that he was consulted in response to the incident. Vandine argueinihas fail-
ure to comprehensiveljocument its investigation and feslure to interview Vandine after the
incident show thatrinity’s proffered reason was mere pretdét there is evidence of Trinity’s
investigation, and it did record events and interview kdgegises at the time; there is no ev

dence of post hoc rationalizations. Vandirfeial argument fails.
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At this stage in the burdeshifting framework, Vandine, and not Trinity, bears the bu
den to show that Trinity’s proffered reason for terminating hees mot its real reasdiut only
pretext for age discriminatio®ut viewing the evidence in the light most favorable to Vandine,
no reasonable juror could conclude that Trinity’s fex&d reason was merely a pretext for age
discriminationJett v. Am. Nat. Red Crq€s88 F. App'x 396, 397-98 (6th Cir. 201%jinity
fired Vandine because she had a pattern of serious errors that sometimes dichgsd@lild
have led to inappropriate treatment of patients. Vandine has failed to meet her bsiu@n t
that Trinity’s reason “(1) has no basis in fact, (2) did not actually motivadefieadant's clia
lenged conduct, or (3) was insufficient to warrant the challenged conBectder v. Hecht's
Dep't Stores455 F.3d 612, 624 (6th Cir. 200@)tations omitted)Since there exists no genuine
dispute of material fact on the issue of pretext, the issue on which Vandine woulkebleas t
den at trailsee Celotex477 U.S. at 322—-23, summary judgment for Trinity is proper.

V) Conclusion

Therefore, Trinity’s motion for summary judgmenG&®ANTED. (Doc. 35). The clerk
is directed to enter judgment for Defendant and close the case.
IT IS SO ORDERED.
s/ James L. Graham

JAMES L. GRAHAM
United States District Judge

DATE: SeptembeB0, 2016
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