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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SUSAN WELCH KELLY, etal.,

Case No. 2:14-cv-1359
Plaintiffs,
JUDGE ALGENON L. MARBLEY
V.

Magistrate Judge Vascura

BARE ESCENTUALSBEAUTY, INC,,

etal.,

Defendants.

OPINION & ORDER

This matter is before the Court on Defend&are Escentuals Beauty, Inc.’s (“Bare
Escentuals”) Motion for Summary dgment. (Doc. 44.) For theasons discussed below, the
CourtDENIES the motion.

|. BACKGROUND
A. Factual Background

On September 22, 2012, Plaintiff Susan Kellytew the Bare Escentwastore in Polaris
Fashion Place to retura purchase. (Am. Compl., Doc. 3, 1 7; Kelly Dep., Doc. 37, at 79.)
While so doing, Ms. Kelly began speaking withe of Bare Escentuals’ employees, Kami, who
asked if she had time for a makeover. (Doc.73 Ms. Kelly agreed toeceive a makeover.
(Id.) According to Plaintiffs, the makeup prodsicthat Kami applied during Ms. Kelly’s
makeover were sitting out on the counter, oped. 1[(9;see alsdoc. 37 at 77.) These products
were used both for makeovers and as customer sam@@esDdc. 3 1 9.) Plaintiffs claim that
Kami applied the makeup using non-disposalplplieators, some of which came from Kami's
makeup belt, “which contained all of the varidusishes used for different products.” (PIs.’

Mem. Opp’n to Def.’s Mot. Summ. J., Doc. 4%,4.) When Kami was done applying a product,
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she would either return the applicator to thekeup container and return the product to the
counter for common use, or place the brustkbha her makeup belt. (Doc. 37 at 74, 137.)
Kami also applied certain products to Ms. K&lface using her fingers, and without applying
hand sanitizer. See idat 137.)

Ms. Kelly developed a sty iner eye approximately two dagfter her visit to the Polaris
Bare Escentuals store. (Doc. 2%) Several days lateMs. Kelly saw thenurse practitioner at
her primary care doctor’s office and received a prescription for theldtyf] 12.) On October 6,
2012, Ms. Kelly entered the emergency roomVan Wert Community Hospital, having
developed boils on her chin and forehead, and was again prescribed antibtetiesd {1 12—
13.) Shortly thereafteMs. Kelly returned to her primagare physician, who took specimens of
the boils for laboratory cultures.ld(f 15.) These cultures came back positive for Methicillin
Resistant Staph Aureus (“MRSA").Id( Y 16.) Ms. Kelly returned to the emergency room
several weeks later, complainingbodyaches, chest pressure, ahills. (Ulrich Dep., Doc. 43,
at 45-46.) The emergency room physician aldtured the boil on Ms. Kly’s forehead, which
again tested positive for MRSAIld(at 47—-48.)

Ms. Kelly’s infectious disease specialist, Dr. Kurt Stevenson of The Ohio State
University Medical Center, begdreating her for MRSA in Febary 2013. (Doc. 3 117.) At
her initial visit, Dr. Stevenson took Ms. Kellyiaedical history, reviewed Ms. Kelly’'s medical
records, and heard from Ms. Kelly abdwtr makeover at Bare EscentualSedStevenson Dep.,
Doc. 40, at 46.) In taking Ms. Kelly’'s medidailstory, Dr. Stevenson learned from Ms. Kelly
that—to her knowledge—she had never had skirsait tissue infections or MRSA before
visiting Bare Escentls Polaris. Ifl. at 42.) Relying on this formation, plus his extensive

research on MRSA and experdenclinically treating the fection, his knowledge of MRSA



transmission, the location of M&elly’s infection, and the taporal proximity between Ms.
Kelly’s visit to Bare Escentualand contraction of MRSA, Dr. &tenson “was able to conclude
to a reasonable degree of medigalbability” that the most likg source of Ms. Kelly’'s MRSA
was her September 22, 2012 visit tadB&scentuals. (Doc. 47 atske alsdoc. 40 at 20, 50,
64, 72, 74-75, 82.)

In addition to Dr. Stevenson, Plaintiffs’fectious disease expert, Dr. Larry Rumans,
opined that the most likely source of Ms. Kell/WiRSA was her visit to Bare EscentualSeé
Doc. 47, Ex. 6.) Dr. Rumans reached his opinion based on his knowledge of MRSA
transmission, and after reviewing professiolit@rature on MRSA and Ms. Kelly’'s medical
records and deposition testimonyseg id. see alsdRumans Dep., Doc. 41, at 16, 26, 43, 48-49,
59-60, 64.)

Neither Dr. Stevenson nor Dr. Rumans teskedmakeup samples or brushes used during
Ms. Kelly’s makeover. As Bare Escentuals no#tdral argument, it would have likely been
impossible for them to do so because, based on the foot traffic in the Polaris store, the samples
used on Ms. Kelly that day would have been fully used by the end of the shift, and the brushes
and applicators would have been washed atetitk of the shift. Bcause Ms. Kelly did not
develop a sty in her eye until several days dfegrvisit to the Bare Escentuals Polaris location,
and did not inform Bare Escentuals that she d@dracted MRSA until deast one month after
her visit, the potentially MRSAnfected materials would have been long gone.

B. Procedural Background

In August 2014,Plaintiffs filed this lawsuit against Bare Escentuals in state court.

(Compl., Doc. 2.) Bare Escentuals then oged the case to this Court, and Plaintiffs

subsequently amended their complaint. (Doc. Blaintiffs seek damages for personal injury



(the MRSA infection), and Kevin Kelly bringsaaim for loss of consortium. Bare Escentuals
moves for summary judgment on both clainrgj ¢he motion is now ripe for adjudication.
[1. STANDARD OF REVIEW

Summary judgment is proper whéthere is no genuine dispatas to any material fact
and the movant is entitled to judgment as a mattéaw.” Fed. R. CivP. 56(a). The moving
party bears the burden of proof on both poinfawghn v. Lawrenceburg Power Sy269 F.3d
703, 710 (6th Cir. 2001). In determining whether giandard is met, the Court must “view the
evidence in the light most favorable to the fmoving party and drawllareasonable inferences
in its favor.” Crouch v. Honeywell Int'l, In¢.720 F.3d 333, 338 (6th Cir. 2013). As always,
this inquiry turns on “whether ‘the evidengeesents a sufficient slkgreement to require
submission to a jury or whether it is so one-sided time party must prevak a matter of law.”
Patton v. Bearden8 F.3d 343, 346 (6th Cir. 1993) (quotiAgderson v. Liberty Lobby, Inc.
477 U.S. 242, 251-52 (1986)). The mere existen@e amiintilla of evidence does not suffice to
survive a motion for summary judgment; ratheeréhmust be evidence on which a jury could
reasonably find for the opposing part$ee Andersqrd77 U.S. at 251Copeland v. Machulijs
57 F.3d 476, 479 (6th Cir. 1995).

[11. ANALYSIS

Bare Escentuals argues that, whiintiffs have poffered expert opimins that assert a
causal relationship between Ms. ks MRSA infection and her visit to the Bare Escentuals
Polaris location, these opinions are inadmissible ubdebertbecause the expsrtprovided no
scientifically reliable or valid basis for theopinions.” (Doc. 44 afL..) Accordingly, Bare
Escentuals asserts, because Plaintiffs hassepted no admissible evidence of proximate cause,

it is entitled to judgment as a ttex of law on Plaintiffs’ claims.



Under Federal Rule of Evidence 702,

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify ingliorm of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier offact to understand the evidenceto determine a fact in
issue;

(b) the testimony is based snfficient facts or data;
(c) the testimony is the product ofiedle principles and methods; and

(d) the expert has reliablpplied the principles armethods to the facts of
the case.

In Daubert the Supreme Court explained that distciatirts have a “gakeeping role” under the
Rules of Evidence, noting that “the trial judgeshansure that any aradl scientific testimony
admitted is not only relevant, but reliableDaubert v. Merrell Dow Pharm., Inc509 U.S. 579,
597 (1993). As a gatekeeper, thaltcourt “is imbued with discten in determining whether or
not a proposed expert’s testimony is admissible, based on whether it is both relevant and
reliable.” Johnson v. Manitowoc Boom Trucks, |84 F.3d 426, 429 (6th Cir. 2007). One
such way for a court to make this determinai®to examine the expésttestimony in relation
to the following factors set forth by the Supreme Court:
(1) whether a theory or technique . . . carfdoed has been) tested; (2) whether the theory
has been subjected to peer review andligation; (3) whether, with respect to a
particular technique, there is a high known aieptial rate of error and whether there are

standards controlling the teaique’s operation; and (4) winetr the theory or technique
enjoys general acceptance within a relevant scientific community.

Id. TheDaubertfactors “do not constitute a definitive checklist or tedtl” at 430. Rather, “the
gatekeeping inquiry must be tiedttee facts of a partidar case”; it is a “ver flexible inquiry.”

Id. Indeed, they should be applied “only where they reasonable measures of the reliability of
expert testimony.” Tamraz v. Lincoln Elec. C0620 F.3d 665, 683 (6th Cir. 2010) (Martin, J.,

dissenting);see also Ellis v. Gallatin Steel C&@90 F.3d 461, 470 (6th Cir. 2004) (“A district



court does not err in failing to mention tiDRAubert factors when they are not pertinent to
assessing the reliability af particular expert.”). The proponent of thexpert testimony must
demonstrate its reliability by agponderance of the evidencgee Wellman v. Norfolk & W. Ry.
Co, 98 F. Supp. 2d 919, 923 (S.D. Ohio 20(@fiation omitted).

Bare Escentuals argues that the opinionBrsf Stevenson and Rumans fail to meet the
strictures oDaubertbecause they rely “solely on a teonal relationship between [Ms. Kelly’s]
infection and her visit to Bare Escentuals” rather than examining all of Ms. Kelly’s potential
MRSA exposure sources and completing a full medical assessm&ate D@dc. 44 at 9.)
Specifically, Bare Escentuals contends tha tpinions proffered by Rintiffs’ experts are
unreliable because the experts failed to conddgifacts or possibilitiesuch as: (1) Ms. Kelly’s
several MRSA “recurrences” afteeceiving “decolonization” treatment, which suggest that she
was being continually re-exposed to MRSAotgh an unidentifiedarce; (2) Ms.Kelly’s
significant medical history, whicimcluded approximately 41 hosgditar emergency room visits
during the two years before shisited Bare Escentuals; (3) Plaintiffs’ membership at the
YMCA; (4) Plaintiffs’ ownership opets that may have been infedtwith or carriers of MRSA;

(5) the fact that Mr. Kelly was never testéor MRSA or appropriately decolonized as
recommended by Ms. Kelly’'s doctors; and (6) the fact that Plaintiffs may have been
asymptomatic MRSA carriers for lengthy pericafstime prior to Ms. Kelly’s active MRSA
infection. See idat 6.)

For these reasons, Bare Escentuals argues bmae‘is simply too great an analytical gap
between the data and the opinion proffere@gn. Elec. Co. v. Joingb22 U.S. 136, 146 (1997).
Bare Escentuals likens this caseRolen v. Hansen Beverage Cm which the Sixth Circuit

affirmed summary judgment after excluding expgestimony about causatidhat failed to meet



the Daubertthreshold. 193 F. App’x 468 (6th Cir. 2006). TRelenplaintiff got sick and went
to the hospital about 20 minutes after drinkenguice box. Plaintifi§ expert, Dr. Houston,
opined that the plaintiff modikely had food poisoning or son@her bacterial infection from
ingesting the juiceSee idat 470. Dr. Houston reached thanclusion despite not having tested
the juice box, not being aware of any otherowad gotten food poisoning from the same type
of juice, and not being able to explain tia@id onset of the plaiiff's food poisoning. See idat
470-71. The Sixth Circuit affirmed the distrimburt’s exclusion of DrHouston’s testimony
under Daubert finding that he had reached hisnclusion without “supporting reason or
methodology,” and that it was “based less on aomsle chain of evidee than on speculation
solely from the absence of another obvious caudd.”at 473—74. While Bare Escentuals is
correct that here, like iRolen Plaintiffs’ experts did not teshe makeup samples from the store
or the makeup brushes in Kami's belt, theyrevenable to do so. As set forth above, Bare
Escentuals conceded at oral argument that tbbpets were in its control, and that it would
have been virtually impossible for either pattytest them for MRSA given the timing of Ms.
Kelly’s infection.

Plaintiffs rely primarily onSofillas v. Carnival Corp.No. 14-23920, 2016 WL 5416136
(S.D. Fla. Apr. 13, 2016) & 2018VL 5416136 (S.D. Fla. July 8, 2016) support their
argument that the opinions of Drs. Stevenson and Rumans $2disbert In Sofillag the court
permitted a physician to testify within a “reasbleadegree of scientific certainty” what he
believed to be the most likely source of a piffistMRSA infection, which he contracted after
using the hot tub aboda cruise shipSofillag 2016 WL 5407889, at *3. Ehcourt allowed this
testimony even though the expert withess didaootduct an “epidemiologal study” of the hot

tub. Sofillas 2016 WL 5416136, at *3. The expert did not conduct such a study because the



cruise line did not grant him access to the hotatudh the water that was present in the hot tub at
the time was gone.ld. The Sofillas court noted that defendanttbjections to the expert
testimony went to its credilty, not its admissibility. Id.

So too here. While Plaintiffs’ experts weu@able to access the potentially infected
materials from Bare Escentuals and culturemthfor MRSA, they reli@ on their professional
knowledge of and clinical experce treating MRSA, Ms. Kelly’medical history, the location
of Ms. Kelly’s infection, and the temporal relationship between Ms. Kelly's visit to Bare
Escentuals and her outbreak to opine that rhekeover at Bare Escentuals was the most
probable source of her MRSA imfiion. While Bare Escentuals tanly raises valid points
about the information tha&laintiffs’ experts mayot have considered, this a credibility—not
an admissibility—issue. The reliability of the expestimony would best be fleshed out through
“vigorous cross examination, presentation of camyt evidence, and cdtg instruction on the
burden of proof,” rather #n at summary judgmenSee id.

In its reply brief, Bare Escentuals relies Baamraz v. Lincoln Elec. C0620 F. 3d 665
(6th Cir. 2009). InTamraz there was no question that thaiptiff suffered from Parkinson’s
Disease, but the cause was unknown. The plamt#Xpert opined that plaintiff's Parkinson’s
was “manganese-induced parkinsonism,” bug ®Bixth Circuit heldthat his opinion was
speculative, because, while the expert showed how “mangeoelskcausd’arkinson’s disease
in someone like Tamraz,” he did not show thatitd“causeTamraz’s Parkinson’s diseased.
at 670—71 (emphasis in originalln other words, the expert iramraznever explained how the
plaintiff's particular case of Parkiog’s stemmed from manganese exposuck.at 671. And

while a “rule-in/rule-out reasoning process faolketgy as well as diagnosis” is permitted by the



Sixth Circuit, when efforts to te in or out a cause of a dmsse are based purely on speculation,
the testimony does not satisfy FRE 7@&2e idat 674.

Here, like the expert ifamraz both of Plaintiffs’ expertsite the temporal relationship
between Ms. Kelly’s visit to Bare Escentuals and her MRSA outbreak to establish arausati
Unlike the Tamrazexpert, however, the opinions of Plaff#i experts are based on more than
just their feeling thathe products, tools, and procedurediagd at Bare Escentuals during Ms.
Kelly’'s makeover “seem([] [to be] the most likekxplanation” for her MRSA infectionld. at
670. Despite the one-sentence statements inrd@orts that their conciions are based largely
on the timing of Ms. Kelly’s visit and MRSA duteak, Plaintiffs’ experts testified in their
depositions that their opinions were als®dxh on their extensivexgerience treating MRSA,
familiarity with the bacteria’stransmission, the location dfls. Kelly’s infection, and Ms.
Kelly’s medical history.

“Rule 702 ... does not require anyitpiapproaching absolute certainty. Itl. at 671.
Where one party sees speculati another sees knowledge, “whighwhy the district court
enjoys broad discretion over where to draw the linéd’ at 672. The Court finds that the
opinions of Plaintiffs’ expert witnesses risdove the level of speculation for purposes of
admissibility. The issues that Bare Escentuatesago to credibility, wich can be evaluated by
a jury after Bare Escentuals’ own expert witéasstifies and Plaintiffs’ expert witnesses are
cross examined.

V. CONCLUSION
For all of these reasons, Bare Escentuals’ moti@ENIED.

IT ISSO ORDERED.



s Algenon L. Marbley
ALGENONL. MARBLEY
UNITED STATESDISTRICT JUDGE

Dated: September 15, 2017
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