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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRENTFORD TAYLOR,
Petitioner,
Case No. 2:14-cv-1368
V. Judge Marbley
Magistrate Judge King
TIM BUCHANAN, WARDEN,
Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,rgs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court on Rletéition as amended, ECF 3, 7,
Respondent’keturn of Writ ECF 12, Petitionerfeply ECF 13, and PetitionerNotice and
Motion Reply to Quash Respondent’'s Motimn Additional Time Notice and Motion for
Summary Judgmef(itReplyMotion”), ECF 11.

For the reasons that follow, the Magistrate JuBgegCOMMENDS that Petitioner’'s
Reply Motion ECF 11, beDENIED and that this action kel SM|1SSED.

Factsand Procedural History

On December 21, 2009, pursuant to the termsiohegotiated plea, Petitioner pleaded
guilty to one felony count of robbery and th@ltrcourt imposed a sentence of four years’
community control.Exhibit 3to Return of Writ PagelD# 206-07. In December 2010, Petitioner
stipulated that he had violatednditions of community conttr@and was sentenced to two years
in prison to be followed by a three year term of post-release cabkinbit 5to Return of Writ
PagelD# 210-11. On April 28, 2011, Petitioner filed Motice and Motion for Additional

Sentence Credit and Rehearing Plus Vacatimg Judgment of Conviction a Void Sentence

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2014cv01368/174348/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2014cv01368/174348/14/
https://dockets.justia.com/

‘Abinitio [sic]”. ECF 12-1, PagelD# 212. A complete copy of that motion has not been made a
part of the record before thi®ourt. Apparently, however, thaal court has not issued a ruling
on the motion.See Return of WECF 12, PagelD# 189. In July 2014, after his release from
prison and placement on post-release control,i®®it was found guilty of violating terms of
post-release control and was sentenced to 130 days’ imprisonExmhit 10to Return of Writ
PagelD# 250. On August 12, 2014, Petitioner filed whin trial court a Haeas corpus petition
alleging that Petitioner was entiléo immediate release on the Isasif ineffectiveassistance of
counsel, and because the trial court illegallpased the sentence in 2009 without having first
considered a presentence investigation repg@F 12-1, PagelD# 238. It does not appear that
the trial court has yet issuadruling on that petition.

Petitioner executed th@o sefederal habeas corppstition on July 31, 2014. All of
Petitioner’s claims relate to the original 2009teace. Specifically, Petitioner claims that the
sentence was imposed in violation of state lawdnse the trial court failed to first consider a
presentence investigation report. Because that sentence wasatvuoidio,” Petitioner alleges,
his subsequent sentences in connection withatiais of the terms ofelease were likewise
unlawful. Reply ECF 13, PagelD# 271. Petitioner also dssihat he was denied the effective
assistance of counsel because his attorney failedallenge the imposition of the sentences.

Respondent contends thattiBener's claims are unexhated and otherwise fail to
provide a basis for relief.

Exhaustion
Before a federal habeas cooray grant relief, a state prisoner must exhaust his available

remedies in the state court€astille v. PeoplesA89 U.S. 346, 349 (198%ilverburg v. Evitts

! |t appears that Petitioner remains on probation as a result of the sentences now undeSe¢tBEE 12-1.

PagelD# 250.



993 F.2d 124, 126 (6th Cir. 1993).dfhabeas petitioner has noegented a claim to the state
courts and still has the right undstate law to raise the claim layy available procedure, he has
not exhausted that claim. 28 U.S.C. 8§ 2254(hb), Moreover, a constituinal claim for relief
must be presented to the state's highest gouorder to satisfy the exhaustion requirement.
O'Sullivan v. Boerckel526 U.S. 838 (1999Manning v.Alexander 912 F.2d 878, 881 (6th
Cir.1990).

Based on the record before the Court, it does not appear that Petitioner presented any of
his claims to the state courts on direct appeal from his 2009 conviction and sentence. Although
the time for filing a direct appeal from Petiter's 2009 conviction has now expired, Petitioner
may still pursue a motion for delayed appeal in the state appellate court. Petitioner insists that he
has exhausted his state court remedeesmbse he raised his claims in Hi&tice and Motion for
Additional Sentence €dit and Rehearing Plus Vacatingetudgment of @hviction a Void
Sentence ‘Abinitid’ and in his state habeas corpus petitidReply ECF 11. Even assuming,
arguendo, that Petitioner thereby exhausted his claims, the record does not establish that
Petitioner is entitled teelief.

All of Petitioner’s claims, with the exceptiaof his claim of ineffective assistance of
counsel, raise issues of state law that are notogpiate for federal habeas corpus review and
relief. See28 U.S.C. 2254(a). Petitioner’s claimgpaar to be based on the requirement, under
Ohio law, that a sentence of community contral be imposed in lieu of prison in a felony case
“until a written presentence investigation repbas been considered by the court.” O.R.C. 8§
2951.03(A)(1). See alsaOhio R. Crim. P. 32.2 (“In felongases the court shall . . . order a
presentence investigation and report beforposing community contradanctions or granting

probation.”). However, a federal wd may not issue a writ of hahs corpus “on the basis of a



perceived error of state lawPulley v. Harris 465 U.S. 37, 41 (1984%mith v. Sowders848
F.2d 735, 738 (6th Cir.1988). A federal habeaarcdoes not function asn additional state
appellate court reewing state courts' decisions state law or proceduréillen v. Morris 845
F.2d 610, 614 (6th Cir. 1988). “[F]ederal courts mdster to a state cowstinterpretation of its
own rules of evidence and procedurgi’considering dabeas petitiond. (quotingMachin v.
Wainwright 758 F.2d 1431, 1433 (11th Cir.1985)).

Further, the record fails to establish the ineffective assistance of counsel. The United
States Supreme Court has estélgicsa two-prong test for detemmng the ineffective assistance
of counsel:

First, the defendant must shaiat counsel's performance was

deficient. This requires shomg that counsel made errors so

serious that counsel was ndunctioning as the ‘counsel

guaranteed the defendant by the Sixth Amendment. Second, the

defendant must show that the defnt performance prejudiced the

defense. This requires showingathcounsel's errors were so

serious as to deprive the defendaita fair trial, a trial whose

result is reliable.
Strickland v. Washingto66 U.S. 668, 687 (1984). “Judicial scrutiny of counsel's performance
must be highly deferential.ld. at 689. “[A] court must indgle a strong presumption that
counsel's conduct falls within tivéde range of reasonable presgonal assistance [ . . . ]d.
“The defendant must show that there isremsonable probability that, but for counsel's
unprofessional errors, the result of the prooeg would have beedifferent. A reasonable
probability is a probability sufficient tondermine confidence in the outcainéd . at 694.

Even assuming that the trial court failed¢wiew a presentence investigation report prior
to imposing a sentence of community control in 2008t failure only worked to the benefit of

Petitioner, who presumably ould otherwise have been semted to prison. Moreover,

Petitioner has referred to no Ohio case holdirsg ghsentence is void because of a trial court’s



failure to review a presentence investigati@port prior to imposing a term of community
control. In any event, Petitioner proffers mwidence even suggesting that he could have
obtained a lesser sentence, or that his sentermdd Wave been vacated, either in 2009 or at his
subsequent revocation proceedings, had counsk¢ichad the Petitioner'sriginal sentence on
this basis. In short, Petitioner cannot establist lie was prejudiced bys counsel’s failure to
object to the sentence of communityntrol without consideration of a presentence investigation
report.

For all these reasonthe Magistrate JUUIQRECOMMENDS that Petitioner'sReply
Motion, ECF 11, béDENIED and that this action Hel SM1SSED.

Procedure on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and serve on all parties written objections to those specific
proposed findings or recommendations to \whabjection is made, together with supporting
authority for the objection(s). Aifdge of this Court shall makeda novodetermination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of this Caary accept, reject, or modify, in whole or in
part, the findings or recommendations mdu&ein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions. 2&8).S.C. 636(B)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiver otthe right to have the slirict judge review th&eport
and Recommendation de noand also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendatid®ee Thomas v. Ard74 U.S. 140

(1985); United States v. Walter838 F.2d 947 (B Cir. 1981).



The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of

appealabilityshouldissue.

s/ _Norah McCann King
NorahMcCannKing
UnitedStatesMagistrateJudge

June 9, 2015



