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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JOHN BENNETT,
Plaintiff,
Civil Action 2:14-cv-1450
V. Judge George C. Smith
M agistrate Judge Elizabeth P. Deavers
GARY MOHR, et al.,
Defendants.

REPORT AND RECCOMENDATION

This matter is before the Court for consideration of Defendants’ Motion for Stymma
Judgment (ECF No. 89), Plaintiffs Memorandum in Opposition (ECF No. 98), Defendants’
Reply in Support (ECF No. 99), and Plaintiff's Sur Reply in Opposition. (ECF No. Fat.
the reasons that follow it RECOMMENDED that Defendants’ Motion for Summary
Judgment b6&6RANTED.

I. BACKGROUND

Plaintiff, John Benneta former prson inmate under the custody and control of the Ohio
Department of Rehabilitation and Correct(é®@ DRC”), was incarcerated at Marion
Correctional Institution“MCI”). He brings this prisoner civil rights action under 42 U.S.C. 8§
1983 alleging that he was denied access to the library, which he alleges inaxiemadtwith his
First Amendment righof access to the court®laintiff filed the instant action on September 4,
2014,asserting claims againsighteen ODRC and MCI employeateging inter alia thatthe
Defendants violated his First, Fourth, Fifth, Sixth, Eight, and Fourteenth Amendgiesat

(Compl. ECF Nos. 1, 3.Jollowing an initial screen, the Court dismissed all Defendants on all
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claims except as against Defendant ThoKiag (“Defendant King”) MCI's librarianand
MCI's Warden Defendant Jason Bunting (“Defendant BuntingThe Court determined that
Plaintiff could proceed with a First Amendment claim against Defendantsaishd@@unting to
the extent that Plaintiff alleged Defendants King and Bunting denied him aocdbesMCI law
library, causing Plaintiff's federal habeagrpus petition to be dismissed as untimely. (Order,
ECF No. 21.)Magistrate Judge Abel summarized Plaintiff's allegations against Defendants
King and Bunting (collectively “Defendants”) as follows:

The complaint alleges that King repeatedly denied ptaBénnett access to the

law library, delayed his access to the law library, retaliated against himefor th

exercise of the right of access to courts, created an unsafe/hostilenaramt,

and ordered unreasonable searches of King for other inmated’ iegk.

Warden Jason Bunting is alleged to have been aware of King’s unlawful conduct

and to have condoned it.
(Oct. 7, 2014 Report & Rec. 2-3, ECF No. 4.) Magistrate Judge Abel also noted that Plaintiff
alleged that Defendants’ conduct had caused dimiss the statute of limitations for filing a
federal habeas corpus petitiond. (@t 5.)

Plaintiff contends that from May 2012 through October 20&4Ayas denied access to the
law library. He claims that between August 25, 2011 and August 27, 20Mi2réng was closed
a total of 150 days. (Plaintiff's Supplemental Memorandum in Opposition (“Supp. Opp.”) at 2,
ECF No. 101.) As a result of the alleged denial of access, Plaintiff contends tizat toefile
his habeas corpus petition late, on January 9, 2013 instead of August 27, 2012, resulting in the
dismissal of his complaint due to its untimely natuidé.) (

Defendants counter that Plaintiff was been given gefit access to the law library, and
theytherefore did not prevent Plaintiffaccesdo the Courtsn violation of the First

Amendment. (Defendants’ Motion for Summary Judgment (“Defs.” Mot. Sunijratl7-19,

ECF No. 89.) Alternatively, Defendants contend that Plaintiff did not suffer an inpoguse



his habeas corpus petition was filed late not because he did not have access toliharjawui
because of Plaintiff’'s own error in calculating the statute of limitatiolus.af 3-4.) Defendants
further argue that Plaintiff's claims are barred by the Prison LitigatioarReAd (“PLRA”)
because Plaintiff did not eahst his administrative remedie@d. at 8-17.)
[I. Standard of Review

Under Federal Rule of Civil Procedure 56, “[tlhe court shall grant summary judgme
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “The g@arty has the initial
burden of proving that no genuine issue of material fact exists, and the court muali draw
reasonable inferences in the light most favorable to the nonmoving p&tansberry v. Air
Wisconsin Airlines Corp651 F.3d 482, 486 (6th Cir. 2011) (internal quotations omittéd);
Fed. R. Civ. P. 56(e)(2) (providing that if a party “fails to properly address anotiygs pa
assertion of fact” then the Court may “consider the fact undisputed for purposesnuitiie’).

“Once the maing party meets its initial burden, the nonmovant must ‘designate specific
facts showing that there is a genuine issue for triddithble v. WasylyshymNo. 10-3110, 2011
WL 4469612, at *3 (6th Cir. Sept. 28, 2011) (quotejotex Corp. v. Catretd77 U.S. 317,
324 (1986))see alsd-ed. R. Civ. P. 56(c) (requiring a party maintaining that a fact is genuinely
disputed to “cit[e] to particular parts of materials in the record”). “The oeam must,
however, do more than simply show that there is soetaphysical doubt as to the material
facts, . . . there must be evidence upon which a reasonable jury could return a verdictah favor
the non-moving party to create a genuine disput@é v. Metro. Gov't of Nashville & Davidson
Cnty, 432 F. App’x 435, 441 (6th Cir. 2011) (internal quotation marks and citations omitted).

considering the factual allegations and evidence presented in a motion for summuargntid



the Court must “afford all reasonable inferences, and construe the evidenckghttirest
favorable to the nonmoving partyCox v. Kenticky Dep't of Transp53 F.3d 146, 150 (6th Cir.
1995). “When a motion for summary judgment is properly made and supported and the
nonmoving party fails to respond with a showing sufficient to establish an esskemiaheof
its case, summary judgment is appropriatétansberry651 F.3d at 486 (citinGelotex 477
U.S. at 322-23).
[11. Analysis
Plaintiff brings his claims against Defendants under 42 U.S.C. § 1983, which provides as
follows:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, cesctus
be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceedings for redress.
In order to proceed under § 1983, a plaintiff must prove both that (1) the perpetrator acted under
color of state law; and (2) the conduct deprived the complainant of rights, ps/ileg
immunities secured by the Constitution or laws of the United StR&satt v. Taylor 451 U.S.
527, 535 (1981)Brandon v. Allen719 F.2d 151, 153 (6th Cir.19883v'd and remanded sub
nom Brandon v. Holt469 U.S. 464 (1985)As a general rule, a plaintiff proceeding under
§ 1983 must allege that the deprivation of his rights was intentional or at leasiuth@frgross
negligence.Davidson v. Canngit74 U.S. 344, 348 (1986). Mere figgnce is not actionable
under 8§ 1983.Chesney v. HiJl813 F.2d 754, 755 (6th Cir. 1987).

As a threshold matter, the parties do not dispute that Defendants acted under color of

state law Plaintiff argues that Defendants have violated his First Amendment rigbte$sato



the courts. In their motion for summary judgment, Defendants contend that Weeydiacaused
a deprivation of Plaintiff's federal right.

Prisoners have a constitutional right of access to the cdbdisin v. Schaublin31 F.
App’x 170, 172(6th Cir. 2002) To ensure proper access to the courtsppersetain a righof
accesgo the prison law libraryLewis v. Caseyb18 U.S. 343, 346 (1996However, “restricted
access to the law library is noér sedenial of access to the courts, a prisoner seeking relief for
nonfrivolous claims in the courts can bring an action where the restricted escsesh that the
prisoner can demonstrate an actual injur@glvin, 31 F. App’x at 172 (citingValker v.
Mintzes 771 F.2d 920, 932 (6th Cir. 1985) (quotihgyman v. Crisp584 F.2d 352, 357 (10th
Cir. 1978)). In order to demonstrate an actual injanyinmate must make a specific claim that
he was adversely affected or that the litigation was prejudi¢addiver v. NiemiNo. 94-1642,
1994 WL 677685, at *1 (6th Cir. Dec. 2, 1994). The prisoner alssshow that the restricted
access is not due prison regulations “reasonably related to legitimate penological interests.”
Lewis 518 U.S. at 361 (“The district court made much of the fact that lockdown prisoners
routinely experience delays in receiving legal materials or legal assistante asong as 16
days, but so long as they are the product of prison regulations reasonably odieq@driate
penological interests, such delays are not of constitutional significance, eventiaeresult in
actual injury.”)

Plaintiff alleges that Defendant King denied him access to the law librampngdus
federal habeas corpus petition to be dismissed as untimely and that Defermad &lefendant
King to violate established policies, rules and prison regulations, which advedfeetgdhis

ability to file hispetition for habeas relief.



Plaintiff filed his habeas corpus petition on January 9, 2013. On February 25, 2014, the
Court dismissed five of the grounds set forth in the petition as time-barred and two of the
grounds as procedurally defaulted andéordack of merit. (Exhibit SS, ECF No. 3-1The
Court concluded that Plaintiff's habeas petition was due “at the latest” on August 27, 2012.
(Exhibit SS, PAGEID #: 212.) As a result, Plaintiff could only have suffered gmexable
injury from lack of access to the library up until August 27, 2012.

In responséo Plaintiff's allegationsDefendants submitted evidence reflecting Plaintiff's
access and use of the law library during the reletwanat period. The Undersigned’s review of
the library signrin sheets, provided by Defendants as Exhibjtr@teals that Plaintiff visited the
library: Five times in August 2011, seven times in September 2011, fifteenitir®esober
2011, eighteen times in November 2011, fourteen times in Decemberelfliteen times in
January 2012, eighteen times in February 2012, sixteen times in March 2012, sixte@m times
April 2012, fifteen times in May 2012, fourteen times in June 2012, ten times in July 2012, and
seventeen times in August 2012. (Exhibit 21, ECF No. 89-21.) Moreover, the librarp sign-i
sheets only refled®laintiff's actual use of the library. Defendants contend that while Plaintiff
took advantage of his library access as reflected in tharsgmeets, he personally had access to
the libray on 258 days between August 27, 2011 and August 27, 2012. (Defendants’ Reply in
Support (“Defs.” Reply”) at 6, ECF No. 99.Defendantsiccordinglyassert that because
Plaintiff was clearly allowed access to the library on a regular basigeen August 2011 and

August 2012no genuine issue of material fact exists supporting Plaintiff's claim that he tailed

! As discussed at length in the Habeas Order dismissing Plaintiff's petitsomJmmerous habeas
filings from the atissue time period furthelfustrate he had ample access to the library. The
filings include a June 17, 2011 notice of appeal to the Ohio Supreme Court, a July 15, 2011
application to reopen his appeal, and an August 9, 2012 motion to correct his sentence. (ECF
No. 12 at PAGEID#: 563-64.)



timely file his habeas corpus petition because Defendants denied him accedawolitbrary
Defendants’ argument is well taken.

The Undersigned acknowledges that according to Plaintiff's various grievarntésea
disposition of a few of his grievancelere were times the library was closed or Defendant King
opened the library late, which in effect prevented Plaintiff from wgithe library on those
dates. (Pl.’s Opp. at 46.) There is howeverno “general constitutional right to some minimum
amount of time in the prison law libraryWalker, 771 F.2d at 932Rather, a plaintiff must
demonstrate that a lack of library g#rhindered his efforts to pursue a nonfrivolous legal claim.
Lewis v. Unknown Deblo¢cko. 1:02€V-195, 2002 U.S. Dist. LEXIS 29025, at *5 (W.D. Mich.
May 1, 2002)citing Lewis 518 U.S. at 351-53.Based on the evidengait forward by
Defendants, the hblersigned concludes thiiere is no genuine issue of material Rltintiff
had meaningful access to the prison’s law library such that his habeas petipas was not
filed in an untimely manner due to a lack of library acéess.

IV. CONCLUSION
For the reasons explained above, thelersigneRECOMM ENDS that Defendarst

Motion for Summary Judgmebe GRANTED.?

2 Because of this conclusion, the Undersigned will not address Defendant’s argumfievas of
summary judgment for Plaintiff's failure to exhaust his administrative remedied$aan
qualified immunity. (Defs.’s Summ. J. atB~) Shoud the District Judge be inclinabt to
adopt the Report and Recommendation, those issues should be recommitted to the Undersigned
for consideration.

*To the extenPlaintiff asserts claims for injunctive relief, itRECOMMENDED that those
claims beDISMISSED asMOOQOT due to Plaintiff's release from incarceration. When an
inmate files suit against prison officials at the institution of his incarceration bpsedhose
officials’ wrongful conduct seeking declaratory and injunctive relief datlinmate is
subsequently transferred or released, courts routinely dismiss the aeglarat injunctive relief
claims as mootSossamon v. Texak31l S.Ct. 1651, 1669-70, 563 U.S. 277 (2011) (citations
omitted) (“A number of . . . suits seeking injunctive relief have lokemissed as moot because
the plaintiff was transferred from the institution where the alleged violationpiack prior to
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PROCEDURE ON OBJECTIONS

If any party seeks review by the District Judge of this Report and Recontinanda
may, within fourteen (14) days, file and serve orpalties’objections to the Report and
Recommendation, specifically designating this Report and Recommendation, pad the
guestion, as well as the basis for objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must be filed within fourteen (14) days after being seitvedcapy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised that the failure to object to the Reybrt
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal the judgment of the District CoBege, e.gPfahler v. Nat’l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constituted a waiver of [the defendant’s] abilfypeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holditgt
defendant waived appeal of district court’s denial of pretrial motionilygdo timely object to
magistrate judge’s report and recommendation). Even when timely objectionedire f
appellate review of issues not raised in those objections is wadRaakert v. Tessonb07 F.3d
981, 994 (6th Cir. 2007) (“[A] general objection to a magistrate judge’s report, whikofai
specify the issues of contention, does not suffice to preserve an issue for appgétitatioh

omitted)).

adjudication on the merits.”see also Kensu v. Haig87 F.3d 172, 175 (6th Cir. 1996)
(concluding that inmate’s claims for dachtory and injunctive relief were rendered moot upon
inmate’s transfer from the prison about which he complairdajur-Rahman v. Mich. Dep't of
Corr., 65 F.3d 489, 491 (6th Cir. 1995) (inmate’s request for injunctive relief mooted upon
transfer from redvant prison)Lavado v. Keohan®92 F.2d 601 (6th Cir. 1993) (same). This is
because an inmate’s transfer or release ends the alleged violations didri€anstitutional
rights, which “render[s] the court unable to grant the requested reBefgerv. Cuyahoga
County Bar Ass’n983 F.2d 718, 724 (6th Cir. 1993).
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IT ISSO ORDERED.

Date:July 19, 2017 /sl Elizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE



