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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TIMOTHY L. GRUBB, etal., : Case No. 2:14-CV-01587
Plaintiffs, : JUDGE ALGENON L. MARBLEY
V. : Magistrate Judge Kemp

DAY TO DAY LOGISTICS, INC., etal.,
Defendants.

OPINION & ORDER

l. INTRODUCTION

This matter comes before the Courttbe following motions: (1) the motion of
Defendant Day to Day Logistichic. (“Day to Day”) to Dismis$or Lack of Jurisdiction, or, in
the Alternative, to Transfer Venue to the Westerstrict of Virginia,(Doc. 12); (2) The motion
of Day to Day to Dismiss the Cross Claim, othe Alternative Transfer Venue to the Western
District of Virginia, (Doc. 18)(3) The motion of Defendant Bigeider National Carriers, Inc.
(“Schneider”) to Transfer Venue the Western District of Viigia, (Doc. 20). For the reasons
set forth herein, this Court declines to dismiskezithe complaint or the cross claim on the basis
of lack of personal jurisdictiomnd declines to transfer vendéiis Court concludes, however,
that Virginia law applies to this case, and thatamdirginia law, Plaintiffs’ claims for negligent

supervision and training are dismissed.

1. BACKGROUND
A. Factual Background
Plaintiffs Timothy Grubb, administrator tie estate of Danny H. Grubb, deceased, and

Darlene K. Grubb (collectively 1Rintiffs”), both citizens of Ohg, filed suit agaist Day to Day
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and Schneider to recover wrongful death angligal damages relatad the death of Dan
Grubb, and personal injury damages, includiegligent infliction of emotional distress,
sustained by Darlene Grubb as a result 8éptember 21, 2013 moteehicle accident in
Virginia. Day to Day is a Canadian genera&id@ht motor carrier company organized under the
laws of Ontario, Canada. Thealttiffs allege that Day t®ay’s driver, Jaswant Singh, was
operating his truck negligently at the time of thccident. Schneider is a general freight motor
carrier for hire, headquartered in Wisconsin, \mhgalso its principgblace of business. The
Plaintiffs allege that Schraer’s driver, Carlisle N. Sidair, Jr., was operating his truck
negligently at the time of the accident. NeitMar Singh nor Mr. Sinclair is domiciled in
Virginia.

The September 21, 2013 accident occurred tardtate 1-77 near Fancy Gap, Virginia.
At the time of the accident, Dan and Dadehusband and wife, were moving Dan’s aunt,
Marguerite Bartlett, from North Carolina to Otimlive with them. Dan was driving, Darlene
was in the front passenger saatl Marguerite was directly bmd Darlene in the back seat.
Soon after crossing the North Chme state line into Virginiathey ascended the mountain peak
at Fancy Gap, and they encountered a thick fogn#faiallege that Dan slowed to a crawl, but
ahead, the speeding Day to Day driver, Jag®argh, slammed into the rear of Defendant
Schneider’s tractor-trailer, which had slowedraffic, causing the traot-trailer to jackknife
across the northbound lanes. Grubb’s car then struck the side of Schneider’s trailer. Dan died on
the scene of the accident, while Darlene suffered injuries. Darlene received emergency medical
treatment at a hospital in North Carolina. Whea sfas able to travel, she returned to her home
in Athens, Ohio to continue treatment. Whslame of her medical records are in the North

Carolina hospital, the majority of her treatiplgysicians and medical@riders are in Ohio,



where she continues to undergo most of her ca¢dare. All of her treating physicians are in
Ohio and in this District. Marguee currently is domiciled in Ohio.

Some potential witnesses to the accideatrat Virginia residesst including a tractor-
trailer driver who is a resideof North Carolina, and a vehetriver who is a resident of
Florida. Other potential witnesses are residehigirginia, including the investigating police
officers, EMS personnel artbe tow truck operators.

Day to Day attached to its motion an défvit from its Manager of Operations, who
testifies that Day to Day hagén operating in Ohio since Sepiber of 2011. In the last nine
months, however, Day to Day has not conductedogeyations in Ohio. Further, Prior to March
2014, only two to three percent of Day to Dagtal business revenue was generated from its
operations in Ohio. Day to Day has only one eor, TQL, who is physically located in Ohio,
but Day to Day does not transpéreight to or from Ohio on TQs behalf. At the time of the
accident, Day to Day was not transporting anygfiefor TQL. Lastly, pursuant to the Federal
Motor Carrier Act, Day to Day has designatedagent in Ohio for service of process purposes,
as, on occasion, Day to Day'’s vehicles drivetigh Ohio on their way to other destinations.

B. Procedural Background

Plaintiffs filed their Complaint on Septdrar 16, 2014, asserting claims against both
Defendants for negligence, respondeat supanagligence per se, giggent hiring, training,
supervision, retention and emstment, and punitive damages. (Doc. 1). On the same day,
Plaintiffs filed a Notice of Related Cad®arrot v. Schneiderl4-CV-01462, in which the
Plaintiff is another Ohio-residedtiver injured in the Septdrer 21, 2013 accident, and is suing

the same two defendants in this case. (Doc. 5).



On November 14, 2014, Day to Day filed a Matito Dismiss for Lack of Jurisdiction,
or, in the Alternative, to Transfer Venue t@ t#Western District of \fginia. (Doc. 12). On
November 17, 2014, Schneider asserted a crogs-algainst Day to Day to recover the costs
expended to repair damage tBatineider’s tractor-trailer sustad as a result of the September
21, 2013 accident. (Doc. 16). On November 21, 2014, Day to Day filed a motion to Dismiss
Schneider’s Cross Claim for Lack of Jurisdictionjn the Alternative Transfer Venue to the
Western District of Virginia. (Doc. 18Finally, on November 26, 2014, Schneider filed a
Motion to Transfer Venue to the Western Dista€Virginia. (Doc. 20) All three matters have
been fully briefed, and are ripe for review.

. ANALYSIS
A. Day to Day’s Motion to Dismiss the Complaint and Cross Claim

Day to Day moves this Court to dismiss ttése for lack of personal jurisdiction. In their
Complaint, Plaintiffs state that the Defendaants subject to the Court’s personal jurisdiction
pursuant to the Federal Motor Carriers R&MCA”), 49 U.S.C. 813304, under which Day to
Day designated and registered an agent foicgenf process in Ohio. The argument is that
designation of agent under that provision githesDistrict Court jusdiction by consenSee
Burger King Corp. v. Rudzewic471 U.S. 462, 473, 105 S. Ct. 2174, 2182, 85 L. Ed. 2d 528
(1985) (“[B]ecause the personal jurisdiction requieairis a waivable righthere are a ‘variety
of legal arrangements’ by which a litigant mayegiexpress or implied consent to the personal
jurisdiction of the court.”).

Day to Day argues that itdlnot consent to personal jsdiction in Ohio by designating
an agent for service of prag=in the state pursuant to fiICA. In addition, Day to Day

contends that it does not hasfficient contacts with the Stadé Ohio to warrant suit being



filed here, nor did the accideatise out of any business which Day to Day was doing in Ohio.
Should this Court determine it has jurisdictiorepthe case, however, Pt Day asserts that
Virginia law controls, and that a number of Pldfat causes of actions should be dismissed with
prejudice, as they are natcognized under Virginia law.
1. Whether Dismissal is Warranted Basedn Lack of Personal Jurisdiction

The Court first will address whether Yo# Day has consented to jurisdiction by
designating an agent for procgassuant to 49 U.S.C. § 13304(a) of the FMCA, rendering any
“minimum contacts” analysis unnecessary. 48.0. § 13304(a) states, in pertinent part:

A motor carrier or broker providing trgportation ... shall dggnate an agent in

each State in which it operates by name and post office address on whom process

issued by a court with subject matterigdiction may be served in an action

brought against that carrier or broker.
49 U.S.C. § 13304(a). The Sixth Circuit has twipdeld personal jurisdicn in relation to an
automobile accident that occurred outside efgtate when service was made upon an agent in
the state of filing designated pursuant to 49 U.S.C. 8 13304(a) or its predeSesShiapiro v.
Southeastern Greyhound Lind$5 F.2d 135 (6th Cir.1946%cott v. Se. Greyhound Linés
F.R.D. 11, 12-14 (N.D. Ohio 1945). 8hapirq the Sixth Circuit found that a Kentucky
defendant consented to a suit filed in Ohio byllamis resident, for amccident that took place
in Georgia, because the defendant designatedj@ant in Ohio pursuant to the FMCA. 155 F.2d
at 136. When injured, the plaintiff was a bus line from Florida to Ohitwl. TheShapiroCourt
held broadly that service upon an agent desgghptirsuant to a federal statute constitutes
consent to be sued in diversitg. Against the defendastobjections, th&hapiroCourt found
that the carrier did inalct engage in interstate commerc®imo, as it had a terminal there, but

clarified that the “quantum of the service [was] not material” to its interstate commerce

determinationld. at 137.



Day to Day argues th&hapirois distinguishable because the defendant had a more
substantial presence in Ohio than Day to Dayim#sis case. This Court finds that the decision
in Shapiroprincipally was based on the broad hiofgthat service upon an agent designated
pursuant to a federal statute—in that caseRMCA—constitutes consent to be sued in
diversity. Since such a holding did not rest oranalysis of the Defendant’s contacts in Ohio,
Day to Day’s argument is not persuasive.

In Scott v. Se. Greyhound Lines Ohio resident brought suit in Ohio for a car accident
that took place in Kentucky. Thefdadant argued that it was natbgect to service of process in
Ohio because the cause of action arose in Kent@&daott 5 F.R.D. at 12. Further, the defendant
argued that 8 321(c) of the FMCA, predece$s@ 13304(a), could not confer jurisdiction
because that section requiredttthe Court have jurisdiction evthe subject matter, which it
argued the Court did not because the accidematitbke place in Ohio. The Court disagreed
with the defendant, and found, instead, thaad subject matter jurisdiction over a personal
injury suit over which it had personal juristion, and that the FMCA is broad enough to
authorize service against an irgiate carrier in any type attion. The Court cited to a New
Jersey case for support, which held that ‘tesignation of an agent undbe Motor Carrier Act
operated as a waiver of the privilege accordedi#iendant under Sec. 51 of the Judicial Code,
28 U.S.C.A. 8§ 112, and a consent to be sueshah of the States imhich the required
designation is filed.1d. at 13 (citingWWynne v. Queen City Coach CD. C., 49 F.Supp. 103).

Day to Day argues th&cottis distinguishale because th8cottCourt never explicitly
held that it could exercise jurisdiction over ttefendant because it had designated an agent for
service of process pumsnt to FMCA. While thescottCourt did not reiteratand apply explicitly

the holding inWynne a fair reading of the Court’s ratideamakes clear that it upheld personal



jurisdiction over the defendant based only@U.S.C. 8 13304(a); no other grounds but the
rationale inWynneexisted in the opinion, and tiseottCourt explicitly relied oWynne Thus,
this Court is convinced th&cottprovides additional support ftine holding that under the law
of this Circuit, the designatn of an agent under the FMCA optersaas consent to be sued in
each of the states in which thexjuired designation is filed.

Finally, Defendant argues that t8apreme Court’s recent decisionDaimler AG v.
Bauman 134 S. Ct. 746 (2014) undermines the holdingsdottandShapira This is not so.
Daimler limited general jurisdiction ovea corporation to the cporation’s principal place of
business and its place of incorporatitth.at 641 ShapiroandScottdepend, in contrast, on a
principle unaffected bfpaimler. that a person or corporation canedtly or indiretly consent to
personal jurisdiction, thus obviating the need fopart to undergo a specific or general personal
jurisdiction analysis. In sum, whilghapiroandScottadmittedly are dated, they both remain
good law, and are not distinguishafde the purposes of this case.

Additionally, other federal courts have foundmnore recent years that designation of an
in-state agent pursuant 49 U.S.C. § 1330di{&s the court personal jurisdiction based on a
theory of consent, regardless of anyimum contacts analysis. Most notabl®isepek v.
Corporate Transp., Incin which the Eight Circuit relied, in part, &nhapiro v. Southeastern
Greyhound Line$o hold that interstate a#ers, having designated itase agents for service of
process pursuant to the FMCAyutd not limit their consent to suitr automobile accident cases
to those causes of action that arose withenstate. 950 F.2d 556, 557-61 (8th Cir. 1991). In
Ocepekthe plaintiff was a resident of Missouri, hur a car accident in Ohio, and the defendant
was incorporated in New York. The Court notkdt numerous state and federal courts had

regularly upheld personal jurisdiction when segvis made upon an agent designated pursuant to



the FMCA.Id. at 559 (citingShapiro v. Southeastern Greyhound Lirlés F.2d 135 (6th
Cir.1946),Mullinax v. McNabb—Wadsworth Truck C&17 F.R.D. 694 (N.D.Ga.1987),
Sansbury v. Schwartz]l F.Supp. 302 (D.D.C.194%jrsch v. National Van Lines, Incl36
Ariz. 304, 666 P.2d 49 (1983), aMittelstadt v. Rouze213 Neb. 178, 328 N.W.2d 467
(1982)).

TheOcepekCourt interpreted the FMCA, and reagd that neither the language of the
statute, the regulations adopted by therstate Commerce @Guonission (“ICC”) in
implementing the statute, nor the standard fthrat motor carriers must file with the ICC in
order to be in compliance with the FMCA, limited designatidnat 559-60. The statute simply
states that an interstate motor carrier “shall designate an agent in each State in which it operates
... on whom process issued by a court withject matter jurisdiction may be serredn
actionbrought against that carrier....” 49 U.S810330(b) (emphasis adt)e Further, it found
that the statute contains no language limitiagfion” to those actions arising within the
state.ld. at 559. The Court concluded that suchmited designation was consistent with the
“broad remedial purposes of the Act:” to mrcttthe public from acciaés growing out of the
negligent use of motor wecles engaged in intstate transportation:

[ijn today's society, many people rely on trucks and trucking companies to

transport goods to variou®cations throughout & country. These trucks

necessarily cross many statéds the volume of highway traffic increases, so does
the risk of an injury redting from an accident involving one of these carriers.

The obvious purpose of the federal statuteoigliminate potetial jurisdictional

problems and to provide injured partiggh reasonably easy access to the courts,

having in mind that the injured party isfuently a residerdf some state other

than that in which the accident has occurred.

The present action is a good illustratidir. Ocepek lives in Missouri. He

returned there aftehe accident. It is obviously éhmost convenient place for him

to bring suit. Corporate Transport & New York corporation. The accident

occurred in Ohio. Neither of these statea very convenient forum for an injured
plaintiff from Missouri, let alone an infad plaintiff from Alaska, California, or



Hawaii. Corporate Transport, on tlether hand, does business in Missouri.

Missouri is not so inconvenient for it, as Ohio or New York would be for the

plaintiff. Indeed, Missouri may be no meinconvenient for the defendant than

Ohio would be, and no one doubts tha action could properly be brought in

Ohio. The assumption of the statute tilgat companies which do business

nationwide can more easily defend themseineany of those ates in which they

do business, than individuaitizens can bring suit oside their home states,

perhaps at great distances. The most ldgeading of the statute, therefore, and

the one which advances its general puepas to interpret it as requiring an

unrestricted designation of an agent $mrvice of process in each jurisdiction

where the interstate carrier does business.
Id. 560-61.

This Court followsOcepekand the other district courts wh have adopted its rationale.
See, e.gFalzon v. JohnsgrNo. 12 CV 0674 ILG, 2012 WL 4801558, at *1-4 (E.D.N.Y. Sept.
11, 2012)eport and recommendation adoptéth. 12 CV 674 ILG CLP, 2012 WL 4798670
(E.D.N.Y. Oct. 9, 2012) (followin@cepek R.R. Donnelley & Sons Co.Jet Messenger Servs.,
Inc., No. 03 C 7823, 2004 WL 1375402, at *3-4 (N.D. Ill. May 25, 2004) (saR@)nds v. Rea
947 F. Supp. 78, 82-84 (W.D.N.Y. 1996) (same). Just @xapekthe state of Virginia is not a
very convenient forum for either party. This Coagrees that the assutigm of the statute is
that motor carrier companies which do busgeationwide can defend themselves more easily
in any of those states in which they do busintes) individual citizens can bring suit outside
their home states. While it has yet to be shbaw substantial Day to Day’s business contacts
are in Ohio, they concede that they do or haveedmusiness in that statd that their drivers
operate throughout Ohio. Thus, this Court hol@dd both the language and the remedial purpose
of the FMCA indicate that by designating an intestagent for service of process pursuant to the
FMCA, Day to Day consents to suit in.

Notably, no other appellate courts have spaie this precise issue of whether unlimited

designation of an agent in a state pursuad®tt).S.C. § 13304(a) @is predecessors is



sufficient to confer personal jurisdiction upon thstrict dourt related to an automobile accident
that occurred in another stata number of district cotsrhave declined to follo@cepek
however.See, e.g., Davis v.u@lity Carriers, Inc, No. CIV.A. 08-4533 (SRC), 2009 WL
1291985, at *2-6 (D.N.J. May 7, 2009) (followihgndrevillg; Landreville v. Joe Brown Cpo.
No. CIV.A. 06-5568, 2008 WL 910009, at *2-5 (E.Pa. Apr. 2, 2008) (esoning that finding
consent based on a blanket designation unddtN\éA without considering actual contact with
a state would invite nationwide forum shoppimgl deave Defendant with no protection against
being hailed into unfavorable or distant fora ..e TWotor Carrier Act is silent as to what effect,
if any, Defendant's designation of an agstanding alone, has @ersonal jurisdiction)Paz v.
Castellini Co.,2007 U.S. Dist. LEXIS 83028, at *21, 2007 WL 3342214 (S.D. Tex. Nov. 8,
2007) (“To hold that a [defendamtesignation of an agent puastito the Motor Carrier Act]
would be sufficient for it to be dragged into Texaurts grates against notions of fair play and
substantial justice inhemein the concept gbersonal jusdiction.”); Tyler v. Gaines Motor
Lines, Inc.,245 F.Supp.2d 730, 732 (D. Md. 2003) (finding deation of an agent for service of
process pursuant to 49 U.S.C. § 13304(a) doeprnuide the ‘consent’ of the corporation to be
sued for a matter unrelatedite contacts with the statd)yons v. Swift Transp. C&2001 WL
1153001, 2001 U.S. Dist. LEXIS 15585, at *23 (E.D. La. Sept. 26, 2001) (sseee|so
Maroshek v. E. Penn Trucking C@992 U.S. Dist. LEXIS 6203, at *4, 1992 WL 101621
(D.D.C. Apr. 28, 1992) (finding unpersuasive thatigeation of service of process amounted to
consent to personal jurisdiction where there m@a “continuing corporateresence” to satisfy
the requirement of “doing business” undez District of Columbia long-arm statute).
Defendant urges this court to follow the Fourth, Fifth, and Eleventh Circuits, which have

declined under circumstances unrelated ¢éoRNICA to find jurisdiction over a corporate

10



defendant based solely on its registra of an agent in that statéee Consolidated Dev. Corp. v.
Sherritt, Inc.,216 F.3d 1286, 1293 (11th Cir.2000) (rejegtithe argument that appointing a
registered agent is sufficient to establish gdmeesonal jurisdiction ovea corporation” in any
matter where agent was appointed in connaatiith certain busires unrelated to the
suit); Wenche Siemer v. Learjet Acquisition Co8&6 F.2d 179, 183 (5th Cir.1992) (same as
applied to designation of an agent pursuart T@xas statute regulagj foreign corporations
authorized to do business in Texdatliff v. Cooper Lab., Inc444 F.2d 745, 748 (4th
Cir.1971) (noting “the applicatiot® do business and the appointinehan agent for service to
fulfill a state law requirement is of no special gidiin the present context”). First, those cases
are in tension with this Circuit’s holding Bhapira Second, those caseg aistinguishable.
They address, generally, whetlaecorporation consents to juristion in a state, on any matter,
simply by appointing an agent forrsiee of process in that state.contrast, thiase addresses
the discrete question of whethtbe language and remedial purpad the FMCA lead to the
conclusion that a motor carrier who is engageidterstate commercend who designates an in-
state agent of process pursuant to the FMCA, arisg0 be sued in that state for automobile
accidents which did not occur in that statkough this court can forgo a minimum contacts
analysis pursuant t8hapiroandOcepekthe Plaintiff, presumablynay have a valid reason why
venue is appropriate in the state of its choosiidch is other than the one in which the accident
occurred. As it has already dongliis case, a defendant is fredite a motion to transfer venue
if it believes venue is irn@ropriate in the state in which the plaintiff filed.

In sum, this Court is bound I8hapirg which held that service upon an agent designated
pursuant to a federal statute—in that case th€ AM-constitutes consent to be sued in diversity

for an automobile accident that occurmd of state. Further, this Court adotsepek’s
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interpretation of the languagad remedial purpose of the EM, to support the holding FMCA
does not limit an action for which the designatecesgient can be served to those that occurred
within the state. Accoidgly, by designating an agent for seeviof process in Ohio, Day to Day
consented to be sued in diversity in Ohiotfer automobile accident in Virginia. Thus, this
Court has personal jurisdiction over Day toy[2and need not address Day to Day’s other
arguments pertaining to personal jurisdictioncéwingly, Day to Day’s Motion to Dismiss the
Complaint and Counter Claim faadk of personal jurisdiction BENIED. (Docs. 12, 18).
2. Choice of Law

Defendant argues that the law of Virginigpbgs because Virginis the place where the
accident occurred. Plaintiff argues that this Court is permitted to and should apply Ohio law.
This Court agrees that Virginia law should apply.

a. Standard

Federal courts siting in diversity must apgiie choice-of-law ruke of the forum state.
Klaxon Co. v. Stentor Elc Mfg. C813 U.S. 487, 496 (1941). Therefore, this Court applies
Ohio’s choice-of-law rules. In Ohidort actions “tradionally relied uporex loci delicti,the
place where the tort occurs, intelemining the law to be applied actions requiring the court to
decide on the choice of lawMuncie Power Products, Inc. Wnited Technologies Auto., Inc.
328 F.3d 870, 873-78 (6th Cir. 2003).NMorgan v. Biro Manufacturinghowever, the Ohio
Supreme Court held that whikex loci delictiwould still be available in Ohio, that rule no longer
would be “used to automatically determthe prevailing state law.” 15 Ohio St.3d 339, 342,
474 N.E.2d 286 (1984). Insteadprganfound that “other interests tfie statesnivolved within

the controversy must be thorougllyalyzed;” accordingly, it adoptdlde balancing test set forth

12



in the Restatement (Second) Of Conflictl@ivs, beginning with section 146, to determine
which state’s law to apply in a tort actidd. at 341-42.

Restatement (Second) Of Conflict Of La§v446 (1971) governs ponal injuries and
states that:

In an action for a personal injury, thecal law of the state where the injury

occurred determines the riglaad liabilities of the partg unless, with respect to

the particular issue, some other stas a more significant relationship under the

principles stated in § 6 to the occurreacel the parties, in which event the local

law of the other state will be applied.
Thus, in Ohio, “a party may overcome the prestiompthat the law of the place where the injury
occurs will be applied to a tort action, itthn demonstrate that another state has a more
significant relationship to the actiorMuncie 328 F.3d at 874. IMuncig the Court embraced
the Restatement (Second) Conflict of Laws regarding choice-of-law determinations in the
context of a tort action:

Section 145 of the Restatement, whigdverns torts generallgets forth the

analysis to be undertaken by courts ora action in determing whether another

state has a “more significant relationship.'isTeection directs courts to consider

four factors and states relevant part:

(1) The rights and liabiligs of the parties with respect to an issue in tort are
determined by the local law of the stathich, with respect to that issue,
has the most significant relationshgthe occurrence and the parties

under the principles stated in § 6.

(2) Contacts to be taken into accountplying the principles of § 6 to
determine the law applicable to an issue include:

(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,

(c) the domicil, residence, nationalitglace of incorporation and place of
business of the parties, and

(d) the place where the relationship, if any, between théepast centered.

13



These contacts are to be evaluated iating to their relative importance with
respect to the particular issue.

RESTATEMENT (SECOND) OF ONFLICT OF LAWS § 145 (1971).

Section 6 provides further guidance &malysis under the Restatement and

describes several general principlebéaconsidered when conducting a choice-

of-law analysis. These principles includiee interests of each state in having its

law applied; the relevant policies of the forum; certainty, predictability and

uniformity of result; ease in the determination and application of the law to be

applied; the promotion of interstateder; and the basic policies underlying the

field of law. RESTATEMENT (SECORN) OF CONFLICT OF LAWS § 6

(1971).

Furthermore, section 173 of the Rastment, which governs contribution and

indemnity among tortfeasors, provides tHghe law selected by application of

the rule of § 145 determines whether oréféasor has a right to contribution or

indemnity against another tortfess RESTATEMENT (SECOND) OF

CONFLICT OF LAWS § 6 (1971).
Muncig 328 F.3d at 874. Although this case imed both a wrongful death action and a
personal injury action, this Court’s choice-afal analysis applies equally to both because
Restatement § 146, which governs persamaties, and Restatement Laws § 1 #8hich
governs wrongful death actions, contain twally identical” languge and rationale®owman v.
Koch Transfer C.862 F.2d 1257, 1260 (6th Cir. 1988) (finding no harm in a wrongful death
suit resulting from the dtrict court relying omMorgan, which addressed the choice-of-law
standard for a personal injury action).

b. Application of Ohio’s Choice-of-Law Rule to Plaintiff's Claim
In applying the four factors set forth in § 145 of the Restatement and the general

principles governing choice-of-lawonsiderations as set forth§r6 of the Restatement, we find

that Virginia has the most sigrafint relationship to this personajury action and its law should

! Restatement § 175 states: “In an acfior wrongful death, the local law tife state where the injury occurred
determines the rights and liabilities of the parties unless,redgpect to the particular issue, some other state has a
more significant relationship under the principles stated in § 6 to the occurrence and thgipavtieh event the
local law of the other state will be applied.”

14



apply. In terms of the first two factors, Virganis the place where the injury occurred, and the
place where the conduct causing itljery occurred. Ohio courts have noted that “Comnuktat
Section 146 emphasizes that the state in whith the conduct and thejury occur has the
dominant interest in regulating that conduct, determining whetigetaittious in character, and
determining whether the interastentitled to legal protectionKurent v. Farmers Ins. of
Columbus 62 Ohio St. 3d 242, 246, 581 N.E.2d 533, 537 (19%9Mon v. Grange Mut. Cas.
Co, 112 Ohio App. 3d 407, 410-11, 678 N.E.2d 1002, 1004-05 (1996). Thus, the first two
factors weigh in favor of applying Virginia law.

In terms of the fourth factor, Ohio couhtave found that in theoatext of a tort action,
the place where the tortious conduct occurre¢daglace where the relationship, if any, between
the parties centereAmon 112 Ohio App. 3d at 410-11(findingathin an action brought by an
Ohio insured for an accident that occurred in k@na, “[tlhe fourthdctor [under section 145]
supports application of Louisiana law becauseaisiana is the place where the relationship, if
any, between appellee and thefeasor is located”).

Finally, the third factor presents a closer calBbwman v. Zackarqgfthe Sixth Circuit
held that Illinois law, and not Ohio, should bepkgd in the context of an automobile accident
that occurred in lllinois, wherthe decedent was domicileddio, but her children had not
lived in Ohio in the one and one-half year preagdher death, and defendants were domiciled in
lllinois. 862 F.2d 1257, 1260—62 (6th Cir.1988) (undertakifiRestatement analysis). Similarly,
in Cincinnati Ins. Co. v. Leepgthe Ohio Court of Appeals algd § 145 of the Restatement and
found that where the plaintiff was an Ohio d&sit riding in a vehie owned and operated by a
Michigan resident, and the appellee driver waghio resident whose insurance company was

licensed to do business in Ohio, such facttid not rise to a el significant enough to
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overcome the presumption that the law of the place where the injury occurred (Michigan)
controls. No. L-97-1265, 1998 WL 123108 *at(Ohio Ct. App. Mar. 13, 1998).

In contrastjn Voelzke v. Fowlerthe Ohio Court of Appealseld that “when all of the
individuals involved in an accident are domicilacbne state (Ohio), bulhe accident occurred
in another (Michigan), the state where all thdividuals involved in the accident are domiciled
has the more significant relationship to the lawsuit and, thus, overcomes the presumption that the
law of the place where the injury occurred controls.” 2003-Ohio-1419, 2003 WL 1467225 (Ohio
Ct. App. 6th Dist. Williams County 2003finding facts identical t&allis v. Zilba(2000), 136
Ohio App.3d 696, 737 N.E.2d 974).

Thecasesub judices not identical tBowmanandCincinnati or toVoelzke and Callis
In this case, the Plaintiffs are domiciledOmio, but the Defendants are not domiciled in the
state where the tort occurred or in the sataé as the Plaintiffs. This Court concludes,
however, that in a tort action arising from an-ofsstate automobile accident, where the parties
invariably will have no prior relationship, it will bare that § 145’s domile factor, alone, will
overcome the presumption that the law of the place of injury controls. Chllis,andVoelzke
constitute the rare circumstance in which the d@dmfactor weighs agast the other three § 145
factors: when all drivers and all parties are daledcin Ohio, which is dter than the state in
which the automobile accident occurred. In contraggimtinnati the Defendant and Plaintiff
were both domiciled in Ohio; the only Michigaesident was the person driving the car in which
the Plaintiff was riding at the time of the accident. Nonetheles€itrennati Court found that
the other Section 145 factors weighedawor of applying Michigan law. Th€incinnati Court
depended heavily on the Ohia@eme Court’s rationale Kurent

A motorist traveling in Michigan accepts Michigan law as it pertains to accidents
occurring in Michigan. Thamotorist does not havedhoption, for example, of
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claiming that Ohio's speed limit or traffic laws govern simply because the

motorist resides in Ohio. The notion tt@lio law somehow controls the amount

of damages flowing from torts committeon Michigan highways is akin to a

contention that a Michigan resident whaveuits murder in Ohio is exempt from

the death penalty because Michighoes not recognize capital punishment.
Cincinnati 1998 WL 123108, at *2-3 (citingurent 62 Ohio St.3d at 246). Thus, as this case
does not present the rare circumstances in wdllgrarties and driverare domiciled in Ohio,
which is other than the state in which the acdidecgurred, this Court finds that Ohio does not
have a “more significant relatiomg” to the issues in this case than the state in which the
automobile accident occurred, Virginia. Accordingly, this Court will apply Virginia law to this
case.

3. Motion to Dismiss Claims under Virginia Law

Day to Day argues that Plaintiffs’ followirggaims should be dismissed because they are
not recognized as independent causes of actidarwirginia law: (1yespondeat superior, (2)
negligent training, (3) rgtigent supervision, based on the tadtcircumstances alleged in the
complaint.

a. Respondeat Superior

This Court finds that Plaintiffs properlyisa a claim of liability against the Defendant
employers for the willful and wrongful acts tbfeir employees under the doctrine of respondeat
superior. It is true that und¥firginia law, respondeat superim not a doctrine of primary
liability, but instead is a doctranor theory of liability under wbh an employer is vicariously
liable for an employee’s tortious actsmmitted with the scope of employmelmterim Pers. of

Cent. Virginia, Inc. v. MessegP63 Va. 435, 441, 559 S.E.2d 704, 707 (2002). It is distinct, for

instance, from the tort of negligent hiringvilmich the employer is “principally liableld.
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Nonetheless, the Virginia Supreme Coumtinuously has recognizedseparate claim or
cause of action against employers under the doctrine of respeageaibr, based on an
employee’s underlying tortious conduct, ofteven when the employee who allegedly
committed the underlying negligent act is not named in the laveat.e.gDoud v. Com).282
Va. 317, 320, 717 S.E.2d 124, 125 (2011) (noting thatripiEs theory of recovery against the
Commonwealth was based entirelyrespondeat superiom that the sheriff and his deputies
and jailors ‘acted under the authprof and on behalf of ... the Gomonwealth of Virginia;” the
case was dismissed subsequeatiysovereign immunity groundsyppalchick v. Catholic
Diocese of Richmon@74 Va. 332, 335, 645 S.E.2d 439, 440 (2007) (analyzing whether the
accrual date of the statutelwhitations for personal injury resulting from sexual abuse under
Virginia law applied to the case, in which “dages against the diocesas based upon theories
of respondeat superigrand the alleged perpetratorstbé abuse were not defendants in the
suit); Gina Chin & Associates, Inc. v. First Union Ba@60 Va. 533, 540, 537 S.E.2d 573, 576
(2000) (reviewing plaintiff's “asertion of [employer’s] liability based upon the doctrine of
respondeat superior” in case where plaintiff shaadk under theory of vicarious liability for the
criminal acts of its employee, but the employees not sued directly for those underlying acts);
Majorana v. Crown Cent. Petroleum Cor@60 Va. 521, 525, 539 S.E.2d 426, 428 (2000)
(referring toGina Chinand noting that “we have discussediatail the necessary elements of a
cause of action for liability against an emplof@rthe willful and wrongiil acts of its employee
premised upon the doctrine of respondeat supeaad applying those elements to the case);
Plummer v. Center Psychiatrists, Ltd52 Va. 233, 476 S.E.2d 172 (1996) (holding that an

allegation that the employee, a therapist, haghged in an improper sexual relationship with a
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patient stated a cause of action against hig@yer under the doctrine of respondeat superior;
plaintiff brought no underlying tb claim against employee).

It is true that a number of Virginia Cintourts recently have stated that respondeat
superior is a theory of liability op) and not a distinct cause of acti®@ee e.g, Shaver v. HPB
Corp,, 84 Va. Cir. 382 (2012) (finding respondeat sigrds a theory of liability and not a
separate cause of action for thepgmses of statute of limitationdohrbaugh v. Kreidler71 Va.
Cir. 298, 304, 2006 Va. Cir. LEXIS 245, at *14 (Cir. Ct. of Arlington Cty.200649pondeat
superioris a theory of liability, noa separate cause of actiomewport News Indus. v.
Dynamic Testing, Inc130 F. Supp. 2d 745, 751 (E.D. Va. 2001) (reasoning that “one cannot
bring a claim of ‘respondeat supati instead one simply relies dhis theory as a vehicle for
imposing on the principal liability for ¢hunderlying wrongful acts of the agenf®Rohrbaugh
andNewportdo not cite to any sources for their pragpos that one canndiring an independent
claim for liability under a they of respondeat superiddhaverrelies onRohrbaughand
Newport None of those cases reconciles thevebVirginia Supreme Court precedent.

As explainedsuprg while the Virginia Supreme Couwrtise law is clear that respondeat
superior is a doctrine of vicarious and not primahility, it is also cleathat one can bring an
independent claim for liability against an goyer under the doctrine of respondeat superior,
even when the allegedly negligent employeesiatenamed. Thus, this Court declines to dismiss
Plaintiffs’ claim for liability under a theory of respondeat superior.

b. Negligent Training and Supervision

Day to Day argues that Virginia case ldoes not support Plaintiffs’ negligent training

cause of action, relying entirely @uarcia v. B & J Trucking, Inc80 Va. Cir. 633 (Sussex

County 2010). Further, Day to Dapntends that Virginia gendiadoes not recognize a cause
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of action for negligensupervision, citing.ockney v. Vroon61 Va. Cir. 359 (Va. Cir. 2003) and
Garcia, and that whether and to wheattent a plaintiff can proceadhder that theory depends on
the facts of the case, cititdernandez v. Lowe's Home Centers, 188.VVa.Cir. 210, 2011 WL
8964944 (Va.Cir.Ct.2011). Defendant da®t contend Virginia law fis to recognize claims for
negligent hiring, retention, or entrustmensaatauses of action which Plaintiffs assert.

In Cook v. John Hancock Life Ins. Co. (U.S#g district court reviewed Virginia law as
it pertained to negligersupervision. No. 7:12-CV-00453015 WL 178108, at *13 (W.D. Va.
Jan. 14, 2015). It noted th@hesapeake Potomac Tel. Co. v. Dowa8f Va. 55, 56 (1988), had
been often relied upon for the proposition that Wit does not recognize a tort of negligent
supervisionld. (citing Hernandez v. Lowe's Home Ctrs., Ir&3,Va. Cir. 210, 2011 WL
8964944, at *2 (Norfolk Aug. 1, 2011)gting a number of Virginigircuit court decisions that
relied onDowdyto dismiss negligent supervision claimsge also Morgan v. Wal-Mart Stores
E., LP,2010 WL 4394096, at *4-5 (b.Va. Nov. 1, 2010)Thompson v. Town of Front Royal,
117 F.Supp.2d 522, 531 (W.D.Va.2000). ®wmokCourt noted, however, that a number of
Virginia circuit courts had interpretddbowdy’sholding more narrowly, “and have allowed a
negligent supervision claim to proceed, at least past the demurrer $tageiting Hernandez,
2011 WL 8964944, at *3 (listing cases)).

TheCookCourt explained that a number oflézal courts in Virginia had followed
Hernandezwhich concluded that some easmproperly had interpret&bwdyto mean that no
cause of action for negligent superaisiexisted under any circumstance, wbawdymerely
held that no duty existed urdie facts of that caskl. (citing Parker v. Wendy's Int'l, Incs—
F.Supp.2d ——, 2014 WL 4202490, at *4 (E.D.Xag. 22, 2014) (recognizing the split of

authority in Virginia trial courts but decling to determine “whether a claim of negligent
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supervision would ever be cogable under Virginia law” becausiee plaintiff before it had
failed to plead facts supporting such a claim), laibeérty Univ., Inc. v. Citizens Ins. Co. of Am.,
16 F.Supp.3d 636, 664 (W.D.Va.2014) (discussiegnandezand the authority cited therein in
context of insurance coverage dispute wheretabdmot have to decidie issue of whether
Virginia would recognize such a claim)). THernandezZourt held, therefore, that “[t]he
Supreme Court of Virginia has nget recognized a cause of actifor negligent supervision or
for negligent training. Nor has it completely mleut such a cause of action under Virginia law.”
Hernandez2011 WL 8964944 at *5. Theookcourt concluded thatilp light of the limited
holding inDowdyand the more recent authority suchHgsnandezthe court is uncertain
whether Virginia would recognize such a tioran appropriate case.” 2015 WL 178108, at *14.
It held, nonetheless, that no such claim was aptestjuately because plaintiffs pointed to no case
in which a negligent supervision claim was appiie the context of aimdependent contractor
relationshipld.

Plaintiffs depend ohlernandez v. Lowe's Home Centers, lacd Day to Day does not
disputeHernandez’'gationale in narrowing the holding Dowdyto find that a cause of action

for negligent supervision magxist under some circumstanédsstead, Day to Day argues that

2 TheHernandezCourt explainedowdyas follows:

In Chesapeake Potomac Tel. Co. v. DowaB§ Va. 55, 56 (1988), the Court asked “whether the
common law of Virginia recognizes a tort of negligent supervision of an employee by the
employer and its managerial personnel.”"Oowdy, the plaintiff employee sought recovery for
“negligent supervision resulting in aggravation of physical and mental suffefieigdt 57.

Dowdy suffered from “irritated bowel syndrome,” which he contended worsened as a result of
stress imposed upon him by the company and by his immediate supervisors. He argued the
company was trying to “get rid of him,” and while it was making a case to terminate his
employment, Dowdy's condition worsened from the stress of trying to save his career. The trial
court instructed the jury on negligent supervision:

The court charged the jury that “defendantgevender a duty to exercise reasonable care
under all the circumstances then and there egigtirtheir supervision of plaintiff.” The court
further told the jury that if “the defendants kner in the exercise afeasonable care should
have known that their conduct would result in stress that aggravated plaintiff's illness, but
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even accepting that negligent supervision is a cognizable cause of action under Virginia law
under certain circumstances, the facts of thé& @b not support such a cause of action under
Garcia v. B & J Trucking, Inc80 Va. Cir. 633 (Sussex County 2010).

In Garcia, the Court criticized # “truncated reading dowdy;” finding that other
courts had frequently taken the holdinddawdyout of its “full context,” by omitting the
concluding words: “In Virginiathere is no duty of reasonaldare imposed upon an employer in
the supervision of its employeasder these circumstances and we will not create one’here
at 635 (citingDowdy, 235 Va. 55 at 61). While the Court@arciadeclined to “chart new law”

in the territory of negligentupervision, it ruled narrowly that,[ulnder these circumstances,’

thereafter acted unreasonably in supervising fithso as to aggravate his illness, then this
constituted negligence.” Finally, the court required the jury to find by clear and convincing
evidence that any such negligence was the paba@mause of plaintiff's damages, if any.

*2 1d. at 58. The Supreme Court digaed with Dowdy's argumetitat because the defendants
were on full notice that the stress they caubed was directly and adversely affecting his
physical condition the jury should have been permitted to conclude it was unreasonable conduct
on his employer's part. The Court held, “In Virginia, there is no duty of reasonable care imposed
upon an employer in the supervision of itsptogees under these circumstances and we will not
create one hereld. at 61. (Emphasis added.).

2011 WL 8964944 at *Hernandezacknowledged that, a number of Virginia circuit courts have relied on
Dowdyto hold that negligent supervision was not a cognizable tort under Virgini¢dlaflisting of cases
which relied onDowdyto find negligent supervision is not recognized as a cause of action under Virginia
law.) Hernandezagreed, however, that those cases werdinding on the court, and also that those cases
had improperly interpreteBowdyto mean no cause of action for negligent supervision existed under any
circumstance, whe®owdy merely held that no duty exéxl under those circumstancekl. at *3. The
HernandezCourt further distinguisheBowdyand its progeny:

The Court agrees that the circumstancd3awdyare distinguishable from those at hand. First, in
Dowdy, the claim was the employer and the pléfistisupervisors negligently supervised the
plaintiff. Dowdy did not address whether an employer can be held liablethardaparty for
negligent supervision of an employee. Here, ¢thm is that Lowe's failed to supervise an
employee engaged in dangerous activity such that it harmed a third party invitee—not the
employee himself. Furthermore, it may be argued that the CoDavidy was really declining to

carve out an exception to the tactile tort rule for recovery for emotional disiressly was
attempting to recover for negligent infliction of emotional distress under a theory that his
employer had a duty to supervise him. There the Court found that the conduct was not so wrongful
or egregious to allow Dowdy to recover for emotional distress resulting from a non-tactile tort
where no physical contact was made by thiert#ant. Here, Hernandez is suing over a tactile
injury to her person.
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an employer could not possibly supervise aplegee while he operates a tractor trailer along
the highway.”ld. TheHernandezCourt reasoned that the ruling@arcia “suggests that if it
werepossiblefor the employer to qaervise the employee @arcia,” however, “the court would
have found that a duty to do so existed.” 2011 WL 8964944 at *3.

This Court agrees witHernandez'sanalysis of Virginia lavas it pertains to negligent
supervision, and does not firtdo be inconflict with Garcia. The question before this Court,
therefore, is whether und&arcia the factual circumstances of tluase are such that this Court
should dismiss Plaintiffs’ claim for negligent smygsion. This Court finds that this case is
factually identical taGarcia, as both involve negligent sup&ion and training claims resulting
from a motor vehicle collision beeen civilian drivers and a tractwailer. Plaintiffs’ complaint
alleges broadly that that the f2adants owed the public a dutydnsure their drivers “operated
the vehicle ... in a careful, safe and lawful manrand that there was compliance with state and
federal statutes and regulations.” (Doc.They also allege that the employers
“negligently...permitting ...that its drivers ... be daty and drive hours in excess of the legal
maximum, or while impaired, ill, intoxicatedleepy, inattentive, and/or while improperly
licensed or under suspensiorid.j. Even assumingrguendg a claim for negligent supervision
is cognizable under Virginia layyst as the Court concluded@uarcia, this Court similarly
finds that an employer cannot possibly supervise an employee truck driver’s intoxication level,
manner in which he drives, or attentiveness., @thile he operates attor trailer along the
highway. That is not to say that if Day to Dayreven notice, for whatever reason, that its driver
was not law abiding or pruderhat it could not be found liabdlunder a theory of negligent

retention or hiring. Day to Dagoes not challenge, however, Rlifs’ right to assert such
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causes of action. Thus, Day to Day’s motiomligmiss Plaintiffs’ claims for negligent
supervision is hereb@RANTED.

In terms of negligent training, ti@arcia Court noted that the g@ihtiff's brief cited to
only one caseSadler v. Lynch192 Va. 344, 64 S.E.2d 664 (1951), to support the conclusion
that Virginia recognized a claim for negent training. 80 Va. Cir. at 634. While tiBarcia
Court foundSadlerwas not dispositivet still interpretedSadlerto mean that “the employer's
duty to train the employee runs only so fatlesemployee can be deemed reasonably unable to
understand the risk that isviolved with the employmentld. Applying that ruleto the facts of
the case, th&arcia Court concluded that the driver wasare of the risks of his employment
for two reasons: (1) “he drives trucks for a liyiand is aware of the environment in which his
employment takes place,” and (2) because hdifi®tthe age to be employed, it is positively
safe to assume that automobiles have beereithnsughout the entire cag of his life and that
he is thus aware of the risks inheranthe operation of an automobiléd. The Court also
looked to federal regulationsgarding motor vehicle safetywhich were adopted into the
Virginia Code, to conclude théte only regulations garding training for tractor trailer drivers
is that they must have “proper [training] tcation and licensure,” which the employer must
keep on fileld. TheGarcia Court noted that the regulatiod&l not require the employer to
provide the training himselfd. Thus, it held that “it does noppear that there is a positive legal
duty for an employer to train and instritstemployee,” a conclusion strengthened by
regulations governing tractor-trailetd. at 634-35.

TheHernandezCourt interpretedarcia and determined that “with respect to negligent
training, Garcia suggests that such a cause of action may exist.” 2011 WL 8964944 at *4. This

interpretation is doubtful consideri@@arcia’s ultimate holding with respect to negligent
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training. Even under a libal interpretation oGarcia, howeverHernandezoncluded that a
claim for negligent training “may require heighted pleading” because there may be no duty to
train employees to watch out for “such atows risks involved in his employmentd. The
HernandezCourt concluded that sincesetiplaintiff in that case didot allege any “special need”
to train the allegedly negligent employee, @rol for negligent traimg could not survivdd.
Thus, even assumingrguendg that Virginia law recognizes a cause of action for
negligent training, under botharcia andHernandezPlaintiffs have not pled sufficiently a
claim for negligent training. Plaintiffs have ralteged that Day to Dag’driver was “reasonably
unable to understand” tissks inherent in driving a tracttrailer in a mountain pass, nor have
they alleged facts sufficient thow that the risks which led the accident were not obvious,
such that they required special training. ThudeDéants motion to dismigdaintiffs’ claims for

negligent training is herel@RANTED.

B. Motion to Transfer Venue

In the alternative, both Deafdants argue that for the convarge of the pars, the Court
should transfer the case to the Western Distristiafinia, because someitnesses and material
evidence are located there, andltwe of Virginia applies. Plaintiffs urge this Court to retain
jurisdiction due, primarily, to argumerggrtaining to personal inconvenience.

1. Standard

Under 28 U.S.C. § 1404(a), “[flor the convemce of parties and witnesses, in the
interest of justice, a district court may transday civil action to any ber district or division
where it might have been brought.” District codttave ‘broad discretion’ to determine when
party ‘convenience’ or ‘the interest jpistice’ make a transfer appropriat®éese v. CNH Am.

LLC, 574 F.3d 315, 320 (6th Cir. 2009). The moving party bears the burden of proving that a
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venue change is appropria@enterville ALF, Inc. v. Balanced Care Carfi97 F. Supp. 2d
1039, 1049 (S.D. Ohio 2002). Parties do not contest that venue would be proper in the Western
District of Virginia, the distict where the accident took place.

In deciding whether to transfer venue, tiigrict court must “weigh a number of case-
specific factors, such as the convenience ofgménd witnesses, ‘publioterest factors of
systemic integrity,” and privateoncerns falling under the headitige interest of justice.””
Kerobo v. Sw. Clean Fuels, Cor@85 F.3d 531, 537-38 (6th Cir.2008ge alsdMoses v. Bus.
Card Express, Inc929 F.2d 1131, 1137 (6th Cirgert. denied502 U.S. 821, 112 S.Ct. 81, 116
L.Ed.2d 54 (1991)Siegler v. City of Columbublo. 2:12-CV-00472, 2014 WL 1096159, at *2
(S.D. Ohio Mar. 19, 2014) (Marbley, (Balancing private and public factor®RFP, LLC v.
Republica Bolivariana de Venezug®5 F. Supp. 2d 890, 902 (S.D. Ohio 2013) (saBlajg
Rock Const. Co. v. Admiral Ins. Cblo. 2:10-CV-1031, 2011 WL 3841691, at *6 (S.D. Ohio
Aug. 30, 2011) (Marbley, J) (same, citidigmara v. State Farm Ins. C&5 F.3d 873, 878 (3d
Cir.1995)). “These requirements derive frtime language of the transfer statutetielps v.

United StatesNo. 1:07CV02738, 2008 WL 5705574, at *2 (N.D. Ohio Feb. 19, 2008).
In its case-by-case analysis under § 1404(&) Gburt balances tHellowing private and

public factors protected byeHanguage of Section 14048):

® Parties rely on cases which enumerate similar, butleatical, public and private factors to consider under
Section 1404(a). Defendants citeReese574 F.3d at 320 (holding that the Court should consider a number of
factors when deciding on a Section 1404(a) motion, including: ‘the convenience of ibg @adtwitnesses,’ the
accessibility of evidence, ‘the availabilibf process’ to make reluctant witnesses testify, ‘the costs of obtaining
willing witnesses,’ ‘the practical problems of tryingetbase most expeditiously and inexpensively’ and ‘the
interests of justice.™); and, Plaintiffs cite kdidwest Motor Supply Co. v. Kimball61 F. Supp. 1316, 1318 (S.D.
Ohio 1991) (“Among the factors to be considered are thaaaf the suit; the place of the events involved; the
relative ease of access to sources of proof; the nature dedality of testimony to be elicited from witnesses who
must be transported; the respective courts' familiarity agthlicable law and the conditi of their dockets; and the
residences of the parties.”). This Cémand the parties’ tests all encompass an interpretation of “convenience of the
parties and witnesses” and the “interests of justicej"thuas their nuanced differences are not significant to the
analysis.
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The private interests havecinded: plaintiff's forum pference as manifested in
the original choice; the defendant's prefere; whether the claim arose elsewhere;
the convenience of ¢hparties as indicated by thealative physical and financial
condition; the convenience of the wigses-but only to the extent that the
witnesses may actually be undahle for trial in one of the fora; and the location
of books and records (similarly limited toetlextent that the files could not be
produced in the alternative forum).

The public interests have included: thdoeoeability of the judgment; practical
considerations that could make the lte@asy, expeditious, or inexpensive; the
relative administrative difficulty in the twvfora resulting from court congestion;
the local interesin deciding local controversies lame; the publipolicies of the
fora; and the familiarity of the trial judgeith the applicable state law in diversity
cases.

Slate Rock2011 WL 3841691, at *6 (citingumara,55 F.3d at 879-80 (internal citations
omitted)); Sabol v. Ford Motor CoNo. 2:14-CV-543, 2014 WL 6603358, at *4 (S.D. Ohio
Nov. 19, 2014) (applying public and private factamalysis). “No one factor is dispositive;
rather transfer is appropriate if the balantéhese factors weighs ‘strongly’ in favor of
transfer.”U.S. ex rel. Kairos Scientia, Inc. v. Zinsser, Glo. 5:10CV383, 2011 WL 127852, at
*2 (N.D. Ohio Jan. 14, 2011) (citations and quotations omitted)ddiitian, a Court does not
need to discuss extensively eadhhe factors, “but should ireshd focus its analysis on those
factors that are particulstrrelevant to a given transfer determinatiolal.”

Under the circumstances, the factors Ddénts highlight do not justify transfer.

2. Analysis
a. Private Factors

I Plaintiff's and Defendant’s forum preference

While the general rule is that the “inconvemte of the chosen and proposed forums must
be balanced to see which party would suffergheater hardship if a change of venue is
granted,"Centerville197 F. Supp. 2d at 1049, this Circiés made clear that “unless the

balance is strongly in favor of the defendang, ptaintiff's choice oforum should rarely be
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disturbed.”"Reese574 F.3d at 32Gsee also Bacik v. PeegB888 F. Supp. 1405, 1414 (N.D. Ohio
1993) (“What is clear, at leastthis Circuit, is that for a cotito properly grant transfer the
balance of all relevant factors must weightdsgly in favor of trangr.”). That being said,
“Iw]hen the cause of action has little connectieith the chosen forum, the plaintiff's choice of
forum is to be given less weight than such choice would be given othenfiabgo] 2014 WL
6603358, at *5 (quotin@RFP, LLC,945 F.Supp.2d at 902-03, and finding transfer was proper
where plaintiff did not reside ithe district, plaintifrepresented a nationwide class, and none of
the events giving rise to helaim took place in Ohio).

Plaintiffs have chosen to litigate this caséhieir home state of Gy and that choice is
given substantial deferend€oster v. (Am.) Lumbermens Mut. Cas. G380 U .S. 518, 524
(1947) (finding that when a United States resideimtgs suit in his hom#&rum, that choice is
entitled to great deferencege also Piper Aimaft Co. v. Reyno454 U.S. 235, 256 n.23 (1981).
The reason deference is given &plaintiff's choice oher home forum is because it is presumed
to be convenient.Reyno454 U.S. at 256. Less deference, however, is accorded the choice of a
United States forum by a foreign plaintiffl. at 255-56 (holding that “[w]hen the plaintiff is
foreign ... th[e] assumption [favaig the plaintiff's choice of fora] is much less reasonable”).
Here, Day to Day is a Canadian corporation, anchitéce of forum is afforeld less deference. It
is true, however, that Schneidemist a foreign corporation, and #ovs consideration is balanced
evenly between the Defendants.

While the claim arose elsewhere, howeves @ourt already has tiymined that it has
jurisdiction over this case, in part due to guodicy implications ofthe service of process
provision of the Federal Motor Carriedst. This Court interpreted FMCAupra and

determined that the statute addresses the safétyiability risks of motor carriers’ interstate

28



travel, and enables access to the courts for tihpged during interstate travel by motor carriers
engaged in interstate commerce. Accordingly,rifés’ preference to litigate this case in Ohio,

where they reside and receivedimal treatment, substantially evg¢ighs Defendants’ preference

to transfer to Virginia. The fact that the aemt occurred in Virginia, therefore, does not

diminish substantially the great weight normally afforded to a plaintiff's preference.

ii. Convenience of the Parties as Indicated bpheir Relative Physical and Financial
Condition

This factor weighs heavilggainst transfer of venue. Raintiffs argue, Mrs. Grubb has
difficulties traveling due to the serious necjumy that she suffered in the collision. She no
longer drives and flying presents similar physjgalblems. Darlene Grubb was working a part
time job before the accident, but she in novaén late 60s and unemployed. She identifies
herself as “working class.” In contrast, Defendants are national and multinational companies
whose costs are being paid by iress. Further, the plaintiff ithe related case, Mr. Parrott, is
also an Ohio resident.

In addition, Virginia is no more a convent forum for Schneider and Day to Day than
Ohio. In fact, Ohio is closer to both compagiigrincipal places of business. Section 1404(a)
provides for transfer “to a momnvenient forum, not to a forum likely to prove equally
convenient or inconvenientB.E. Tech., LLC v. Groupon, In@57 F. Supp. 2d 939, 946 (W.D.
Tenn. 2013) (citing/an Dusen v. Barrackd76 U.S. 612, 645-46, 84 S.Ct. 805, 11 L.Ed.2d 945
(1964)). Thus, this factor weiglstrongly against transfer of venue.

iv. The Convenience of the Witnesses-But Qnto the Extent that the Witnesses May
Actually Be Unavailable for Trial in One of the Fora; and, Access to Evidence

Defendants argue that liability is contestaag that several kenét withesses who are

beyond this Court’s subpoena poveee located in Virginia, tluding: The Virginia State
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Troopers who investigated the accident, theSgdérsonnel, and tow truck operators. Defendants
also contends that to the extémat it is necessary to view thecation of the accident, it will be
inconvenient to do so if the suégmains in this district. Defeadts add that the other key eye
witnesses—drivers of both trucksare not located in Virginiar Ohio, and likely cannot be
compelled to either venue, thereby increasing the importance of compelling the presence of the
Virginia-based witnesses.

Plaintiffs respond that Defendants have faitedeet their burden of proof of showing
the materiality of out-of-state witnesses, oritimnvenience to them in traveling to Ohio. This
Court agrees.

A change of venue is improper if it “ses/merely to shift the inconvenience from the
defendants to the plaintiffSlate Rock2011 WL 3841691, at *9.

Consistent with that principle, a mgralized assertiorby a defendant that

witnesses reside in, and documents aretéacen, the proposed transferee district,

is generally insufficient tgupport a change of venuRather, the defendant must

show a specific hardship involved inatisporting documents to the plaintiff's

chosen district, and must also show thihesses (usually third party witnesses,

rather than employees of the defendami® unwilling to attend a trial in that

forum.
Id. (citations and quotations omitted).

Courts in this Circuit have held consistlg that Defendantsdar a factual burden to
show that witnesses are unwilj to attend trial; they mustgutuce “evidence regarding precise
details of the inconvenience” to the potential waises, as well as “show that the witnesses will
not attend or will be severelgconvenienced if the case proceeds in the forum distBdE”
Tech., LLC v. Groupon, Inc957 F. Supp. 2d 939, 944 (W.D. Tenn. 2013) (internal citations and

guotations omitted). Moreover,

[tlo sustain a finding on [witness iovenience] ... the party asserting witness
inconvenience has the burden to proffiey, affidavit or otherwise, sufficient
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details respecting the witnesses and tpetential testimony t@nable a court to

assess the materiality of evidence dhd degree of inconvenience.’ It is the

‘materiality and importance of the tesony of prospective witnesses, and not

merely the number of witnesses,’ that is crucial to this inquiry.
Id. (internal citations and quotations omitted).

Neither Defendant has demonstrated to@usrt any specific hardship in transporting
any documents from Virginia, nor proffered dvit testimony with sufficient detail respecting
Virginia witnesses and their potential testimongiable this Court to agss the materiality of
and inconvenience to those witness&hile this Court can opirtbat it may be difficult to
compel the attendance of Virginia troopers, EMdividuals, and towruck drivers, this
contention is factually unsupged. While “the limitation othis Court's subpoena powsee
Fed.R.Civ.P. 45(e), is an important considergtio. at this point defendant has not shown a
need to present the live testimanfyany particular witness, t¢hat any of the witnesses in
guestion would not voluntarily apgeat trial in this Court.Midwest Motor Supply Co. v.
Kimball, 761 F. Supp. 1316, 1319 (S.D. Ohio 1991). Accordingly, lik&mmball, this argument
is unpersuasive. Further, these witnesses coudtvéiéable for deposition$ unwilling to testify
in this district, and while their testimony wauinot be live and therefore could be less
persuasive,B.E. Tech957 F. Supp. 2d at 947, the identifiénlginia witnesses were not eye-
witnesses to the accident, and tlaeg all impartial third partiesho have no vested interests in
the outcome of this case. Thus, an assessmergiottiedibility would bdess essential to a just
outcome.

In addition, as Plaintiffs gue, Defendants have failed tgport the materiality of such
witnesses with affidavit testimony. Regarding Theopers, as Plaintiffs argue, their testimony is

of little weight because most of the inforneettithey obtained regarding the accident would be

inadmissible hearsay, and theivestigation detailed ia police report walimited and without
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much follow-up. In terms of the EMS witnesses, as Plaintiffs argue atieefar less important
than treating physicians who are in North Caroéind Ohio, with the vast majority in Ohio. In
addition, Plaintiffs put forth thateither Defendant has subdtated the purpose of calling tow-
truck drivers as witnesses, as the vehicles were photographed and the tractor-trailers have been
inspected and are no longer in the possessitime police or tow-truck companies.

Schneider depends on a single c&lps v. United Statem which the plaintiff was an
Ohio resident involved in an automobile accident in Michigan, and the court found the
inconvenience to the defendant’s witnesses andss to the accident scene weighed heavily in
favor of transfer. No. D7CV02738, 2008 WL 5705574, at *2(R.D. Ohio Feb. 19, 2008).
Specifically, the Court held that Michigan wasnore convenient venggven the overwhelming
number of “percipient fact witnesses” located there (thirty-five, five tiasamany as plaintiff's
estimate of Ohio-based witnesses), the corddebility, and the facthat so many of the
witnesses were emergency personitelat *3. ThePhelpsCourt reasoned further that the
numerical disparity in the domicile of witnesseas exacerbated by the fact that the majority of
defendant’s fact witnesses were Michigan-basadrgency personnel, and travel to Ohio would
be an extreme hardship not only for them, but also for the communities they $&rved.

Phelpsis distinguishable in three crucedpects. First, unlike in the caagb judiceit
does not appear thtte plaintiff inPhelpsand plaintiff's key witnesses were unable physically
to travel. Second, unlike iRhelps where the Court found compellipgiblic hardship in calling
away to testify a large number of emergepersonnel, in this case Defendants have not
indicated that a large number\difginia State Troopers woulde called to Ohio to testify.
Instead, they allude only talling the Trooper who produced tpelice report. Regardless, as

stated above, Defendants have not met their bustiproof regarding the number, identities, or
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materiality of testimony of Virginia State Troopsitnesses, nor detaitegarding inconvenience
to them in testifying in this wveue. Finally, unlike in this case, ete neither Ohio nor Virginia is
a more convenient forum for either Defendan®lrelps the Court determined that the venue
where the accident occurred was more convenient to the defendant himself.

This case is more similar Ealzon which found that the New York Court had
jurisdiction undelOcepekeven though the automobile accident took place in Indiana, and also
that a transfer of venue todiana was inappropriatEalzon v. JohnsgriNo. 12 CV 0674 ILG,
2012 WL 4801558, at *1 (B.N.Y. Sept. 11, 2012eport and recommendation adoptéth. 12
CV 674 ILG CLP, 2012 WL 4798670 (E.D.N.©ct. 9, 2012). The defendantsHalzonmade
the following arguments regarding why access both to proof and witnesses would be more
convenient in the venue where the accident wedywhich are identical to arguments the
Defendants make in this case: (1) it would haww@n useful to have the jury visit the accident
scene; (2) documents were located thereké$ withesses beyond the court’s subpoena power
were located there; (4) and convenience to the witnesses, includirgdefendant, medical
personnel, and eyewitnesses in the palgmorts, weighed in favor of transféd. at *9-12.

Taking the arguments in turn, tRalzonCourt rejected each, and this Court adopts the
FalzonCourt’s rationale as to each argumen}:défendants failed to meet their burden of
explaining why photographs would nequally suffice, or that it was actually practical for the
jury to travel from the courthouse to the scene obttwdent; (2) defendants did not show that
documents were voluminous and could notrbasferred easily; (3) given the number of
witnesses who resided in neither state, and thd &optang of the district courts in both states
with respect to their abilitto compel witnesses to testithe Court found that argument

inconsequential; and (4) defendants failed to etptheir claims of eyewitness inconvenience
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and materiality with proof, the responding officer was less material because he was not an
eyewitness, and the medical providers in the state where the accident occurred were less
consequential because Plaintiff received only emergency carelthere.

Further, like in this case, lalzonthe Plaintiff had botlphysical and financial
limitations as a result of the accident that miadificult for her to trawel, and she had a number
a witnesses for whom it would be very amvenient to travel, including her mothgt. at *13. In
Falzon the Court found dispositive that “plaintiffosld be forced to pay the expenses of her
medical withesses and experts, as well as hepaadiy-witnesses, to travel to Indiana,” which
she was unable to do, largelyasesult of the acciderd. In addition, the Court found
particularly persuasivehat plaintiff would suffe physical pain, due to the injuries she sustained
in the accident, if forcetb travel by car or planéd. Mrs. Grubb makes all of the same
contentions: she is both physically and financialiable to travel due tihe accident, she has a
large number of treating physicians in Ohio for whom she likely would not be able to afford
travel, and a key eyewitness t@thccident, Ms. Bartlett, is 8#ars-old and unable to travel.
This Court similarly finds that these caterations weigh hedy against transfer.

Finally, like theFalzonCourt, this Court is not persted by Defendants’ argument that
it is important to try the case in Virginia wherdedst some key witnesses are within the court’s
subpoena power, because the drivers of botb#yeto Day vehicle and the Schneider vehicle
are the only other key witnessesdacannot be compelled to testifyeither jurisdiction because
they there are not from Ohio or Virggn This court adopts the rationaleFHalzon where the
Court rejected defendant’s argument that itplegrees could not be compelled to New York,
and held, instead, that “apart from failing tdosnit supporting affidavits garding the nature of

their expected testimony, plaintiff claimsdathis Court previously has held, that the

34



convenience of defendants' empey is not relevant becauseptoyees will ‘be available in
any venue by virtue of themployment relationship.Id. at *13. Defendants ithis case have
not supported with affidavit testimony theordention that their employees will not attend a
hearing in Ohio, and this Cduassumes that as the driveeshployers, Defendants are well
positioned to compel their testimony.

Finally, this Court notes #t while none of the othgotential eyewitnesses to the
accident lives in Ohio or Virginia, Mr. Parroinother potential witness to the accident, is a
resident of Ohio.

In sum, having considered the partieguanments pertaining to convenience, including
access to evidence and witnesses, this Court finds, that Defendants have failed to meet their
evidentiary burden to show matarvitnesses could not be conlipd to testify in Ohio; second,
this Court finds that Plaintiffs would experience geedtardship in regard to this factor if forced
to transfer venue. Unless it can be said that, bedgradl appropriate factorglaintiff's choice of
a forum is “clearly ... inconvenient,” aahge of venue should not be ordergldte Rock2011
WL 3841691, at *9. Defendants have not met thieden regarding the private factors,
suggesting that transferring vengainnecessary in this case. This does not end the inquiry,
however, because the Court must also considdrbalance the public factors at stake.

b. Public Factors

Pertaining to the public famts, Defendants argue thatr§jinia is the proper venue
because Virginia has a significant interest igutating tortious conduct that occurs within its
territory, and the Virginia court’s familiarity with Virginia law weighs in favor of transfer to the

Western District of Virginia.
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This Court has already found thatginia law applies to the caseib judice and thus
Virginia’'s interest in regulatingprtious conduct that occurs in dsstrict is sésfied largely by
application of Virginia law. Ohio, arguably, hagreater overall interest in resolving this
controversy, however, as its citizens will be eféel, whereas none of Virginia’'s residents are
involved in the instant controversyee, e.gSlate Roclat *10 (finding both venues “have an
interest in the outcome of thisigation because citizens of bostates will be affected”).

Further, both the Southern District of Ohiwdathe Western District of Virginia can enforce a
judgment against Defendants.

Defendants curiously rely dlidwest Motor Suppl Co. v. Kimbalfor support, a case
that examined whether transfer to Georgia agzopriate even though the contract at issue had
a choice-of-law provision mandating applicatiof Ohio law. 761 F. Supp. 1316 (S.D. Ohio
1991). Although th&imball Court noted that “[i]t is generglkrecognized that ‘a diversity case
should be decided by a court which is most essant with the applicable state law,” it found
that transfer to Georgia was appropriate becauss/enant not to compete “[did] not appear to
present any novel or complex issues under Ohio lav&t 1319. Similarly, irPhelps the Court
reasoned that although “[d]enial to&dnsfer would require this Cdusitting in Ohio, to apply
Michigan law,” the weight of that factor wd#minished because “to the extent this case will
require interpretation of Michigan law, that law is not likely to be exceedingly complicated. This
Court certainly is familiar with principles of gigence law, and neither party asserts that the
applicable Michigan law is unique this regard.” 2008 WL 5705574 at *4. AsKiimball and
Phelps this Court finds that evendhgh denial of transfer will guire this Court, sitting in
Ohio, to apply Virginia law, such a factor is mignificant as this Court is certainly familiar with

principles of negligence law. Further, Defenttado no contend applicable Virginia law is
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unique or difficult. Defendants cited some varianoegirginia law, above, which this Court
already has addressed.

Finally, Defendants argue are disparitiesanrt congestion weigh ifavor of transfer to
Virginia. Day to Day cites to the Federal JudidcCaseload Statistiéer 2014, which state that
the Western District of Virginia has experoenl a 5.7% decrease in the number of filings,
whereas the Southern District of Ohio has eigmeed a 2.1% increase. Further, as of March 31,
2014, the Western District of Virginia had 70%ea pending, while the Southern District of
Ohio had 2,677 cases pending. Schneider citBetember 2013 statistics which show that
Judges in the Western District of Virginia h2@b civil cases on their dockets, while Judges in
the Southern District of Ohio had 333 cases.

First, Day to Day’s citation to disparitien the number of cases pending in 2014 are
misleading somewhat, as the Western Distridfioginia has far fewer judges than the Southern
District of Ohio. Regardless, while the Court ackledges some disparities in court congestion
exist, they are not so significant as singlehahdt tip this Court in favor of transfer.

On balance, therefore, neither the privatemdslic factors weigh in favor of transfer to
the Western District of Virginia. Accordingl Defendants’ motions for transfer are hereby

DENIED.

V. CONCLUSION

For the foregoing reasons, Day to Day’s Matto Dismiss for Lack of Jurisdiction, or,
in the Alternative, to Transfer Venue to the Western District of VirginizEBIIED ; Day to
Day’s request to dismiss Plaintiffs’ claimg foegligent supervision and training, however, is
GRANTED. (Doc. 12). Additionally, Day to Day’s Motiato Dismiss the Cross Claim, or in the

Alternative Transfer Venue to the Western District of VirginiREENIED . (Doc. 18). Finally,
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Schneider's Motion to Transfer Venuethe Western District of Virginia IBENIED . (Doc.
20).
IT IS SO ORDERED.
s/Algenon L. Marbley

AlgenonL. Marbley
United States District Court Judge

DATE: July 2, 2015
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