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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DAVID M. BILLMAN,
CASE NO. 2:14-CV-01910
Petitioner, JUDGE ALGENON L. MARBLEY
MAGISTRATE JUDGE KEMP
V.

WARDEN, CORRECTIONAL
RECEPTION CENTER,

Respondent.

OPINION AND ORDER

On June 17, 2016, final judgment was entalisthissing the instant petition for a writ of
habeas corpus pursuant to 28 @. 2254. (ECF No. 16.) Thmatter is before the Court on
Petitioner’s July 5, 2016\otice of Appeal (ECF No. 18), which the Court construes as a request
for a certificate of appealability. For the reastiva follow, Petitioner’s request for a certificate
of appealability (ECF No. 18), BENIED.

Petitioner challenges his convictionstire Monroe County Court of Common Pleas on
two counts of rape involving a victim less thim years old and seven counts of gross sexual
imposition. He asserts that the evidence is comistitally insufficient tosustain his convictions;
that his convictions are against the manifestight of the evidence; that the charges are
duplicative and violate the Doubleopardy Clause; and that the staburts improperly failed to
grant him a new trial or heagnbased on the alleged recamatof testimony by the alleged
victims. This Court dismissed Petitioner’s claiassprocedurally defaield and without merit.

“In contrast to an ordinargivil litigant, a state prisomewho seeks a writ of habeas
corpus in federal court holds mmtomatic right to appeal from auverse decision by a district

court.” Jordan v. Fisher, -- U.S. --. --, 135 S.Ct. 2647, 2650 (2015); 28 U.S.C. 8§
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2253(c)(1)(requiring a habeas petiter to obtain a csficate of appealabty in order to
appeal.) The petitioner must establish the tsuitgl showing of the denial of a constitutional
right. 28 U.S.C. § 2253(c)(2). iehstandard is a codification &arefoot v. Estelle, 463 U.S.
880 (1983).Jack v. McDaniel, 529 U.S. 473, 484 (2000)eognizing codification oBarefoot

in 28 U.S.C. § 2253(c)(2)). To make a substamsti@wing of the denial of a constitutional right,
a petitioner must show “that reamable jurists could debate whet (or, for that matter, agree
that) the petition should have bemsolved in a different manner that the issues presented
were ‘adequate to deserve encouragement to proceed furthack’ 529 U.S. at 484 (quoting
Barefoot, 463 U.S., at 893 n. 4).

Where the Court dismisses a claim on pducal grounds, howevem certificate of
appealability “should issue whenretlprisoner shows, at least, thatists of reason would find it
debatable whether the petition states a valid ctHitme denial of a constitutional right and that
jurists of reason would find it detadble whether the district coustas correct in its procedural
ruling.” 1d. Thus, there are two components to detemgimhether a certif@ate of appealability
should issue when a claim is dismissed on pioE grounds: “one directed at the underlying
constitutional claims and one directed at the district court's procedural holddhat 485. The
court may first “resolve the issue whose answer is more apparent from the record and
arguments.”ld.

Here, Petitioner committed a procedural ddfawyl failing to file a timely appeal to the
Ohio Supreme Court. As cause for this proceddedhult, Petitioner asds that state officials
prevented him from timely filing the appday denying him access to legal services; however,
the record does not support such allegation. Bae according to Petitioner, he obtained all

legal services required to fikhe appeal on JanuaB0, 2014 — the date dhit was due — but



waited until March 11, 2014, to file ehappeal. Further, even assumimagguendo, that
Petitioner could establish cause for failing to file a timely appeal with the Ohio Supreme Court,
the record nonetheless fails to refldat he can establish prejudice.

He waived his claim regardirtge indictment by failing to tnely object. His claim that
his convictions are against thmanifest weight of the evidence fails to present an issue
appropriate for federal habeas corpus religée Walker v. Engle, 703 F.2ds 959, 969 {6Cir.
1983). The record indicates th#te evidence is constitutionally sufficient to sustain his
convictions under the standard set forthJackson v. Virginia, 443 U.S. 307, 319 (1979).
Additionally, Petitioner’s claim regarding the stappellate court’s denial of his motion for a
new trial raises an issue regarding the atlegmlation of state law, which again, does not
provide a basis for federal habeas corpus relief.

In view of the foregoing, this Court is np¢rsuaded that reasonafplirists would debate
whether the Court properly disssied Petitioner’s claims as prdoeally defaulted or as lacking
in merit. His request for a certificate appealability (ECF No. 11) thereforeD&NIED.

IT 1SSO ORDERED.

/sl ALGENON L. MARBLEY

ALGENONL. MARBLEY
Lhited States District Judge




