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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

APRIL RENEE LEWIS,

Plaintiff, Case No. 2:14-cv-2335
V. Chief Judge Edmund A. Sargus, Jr.
COMMISSIONER OF SOCIAL Magistrate Judge Elizabeth P. Deavers
SECURITY,
Defendant.

REPORT AND RECOMMENDATION

Plaintiff, April Renee Lews, brings this action under 42 U.S.C. 8§ 405(g) and 1383(c)(3)
for review of a final decision dhe Commissioner of Sociake8urity (“Commissioner”) denying
her applications for social security disabilibfgurance benefits and supplemental security
income. This matter is before the Court by cohséthe parties for coderation of Plaintiff's
Statement of Errors (ECF No. 13), the Coissioner's Memorandum in Opposition (ECF No.
18), Plaintiff’'s Reply (ECF No. 19), and the adimstrative record (ECRos. 9 & 10). For the
reasons that follow, it IRECOMMENDED that the CourREVERSE the Commissioner of
Social Security’s noridability finding andREMAND this case to the Commissioner and the
ALJ under Sentence Four of § 405(g).

. BACKGROUND

Plaintiff filed her application for benié$ on May 30, 2012, alleging that she has been

disabled since September 12, 2008. (R. at THL}2Plaintiff alleges disability from

fiboromyalgia. (R. at 14.) Pldiff’'s applications were denieditially and upon reconsideration.
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(R. at 122-130, 137-143.) Plaintiff soughdeanovohearing before an adnistrative law judge.
(R. at 144-145.)

Administrative Law Judge H. MundayALJ") held a hearing on March 18, 2014, at
which Plaintiff, represented by counsel, appeaed testified. (R. at 488-510.) On May 21,
2014, the ALJ issued a decision finding that therfifdwas not disabled within the meaning of
the Social Security Act. (R. at 12-210n September 24, 2014, the Appeals Council denied
Plaintiff's request for review and adopte@ tALJ’s decision as thCommissioner’s final
decision. (R. at 1-7.) Plaintiff then tinggdommenced the instaattion. (ECF No. 1.)

.  HEARING TESTIMONY

A. Plaintiff's Testimony

At the administrative hearing, Plaintiffacgined that she has “all the symptoms that go
with fiboromyalgia,” including pesistent pain “[a]llover.” (R. at 492.) When asked by her
attorney why she thought she could not work, plHitgstified that she hds lot of issues with
the pain. They haven’t been alberesolve the pain issues(R. at 491.) She said that her
condition has also caused unresdlgéeep issues and that Ipeescribed medication “isn’t
working.” (Id.) As a result, according to Plaintiffne is “exhausted all the time.” (R. at 492.)

Plaintiff testified that the pain in her neakd back are “usually ¢hworst,” but she said
that she experiences pain “all overld.] According to Plaintiff, she also experiences pain in
her hands and kneedd.) Plaintiff also testified thater hands and knees “tingle [and] fall
asleep,” causing her to drop thireysd sometimes trip and fallld()

Plaintiff claimed that her prescribed dieation has been generally ineffective in
controlling the pain. According telaintiff, “[tlhere’s a level opain all the time even with the
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medication.” (R. at 493.) PIdiff testified that the pain levdluctuates, but worsens “especially
if | exert myself.” (d.) Plaintiff also statethat weather can aggraedter pain symptoms. (R.
at 494.) She characterized her pain as somstigtabbing,” at othetimes a “dull ache,” and
testified that her pain symptoms “can be sharp, dull, throbbing. . .. tingling, numbrdss.” (

In describing her daily activities, Plaintiffstfied that she ordindy does not get dressed
immediately after getting out of bed unless shedraappointment. (R. at 497.) According to
Plaintiff she ordinarily makes heelf a simple breakfast, “likgogurt . . . with some fruit and
granola.” (d.) Plaintiff stated that she thenuadly makes phone calls or takes care of
paperwork while she sits “trying to ease #tiffness and the soreness out somil’) (Plaintiff
testified that she would then attempt to getrapye around, “go out and ttg walk . . . about 15
minutes—10, 15 minutes walking and then backlicaugh she claimed that on some days she is
unable. (R. at 497-498.)

Plaintiff further testified tht she does do some housewq(R. at 515.) Plaintiff said
that she tries to do the dishes but sometimes cémnfie or six days in a row. (R. at 501.)
She said she has similar difficulties doing laundry, but will fold clothes while sitting on the
couch after her husband carries thato the room for her. (R. at 502.) According to Plaintiff
she does vacuum and sweep, although “as littfeasible because it does hurt.” (R. at 515.)

Plaintiff testified that she t#n drops things, such as dislaesl groceries. (R. at 503.)
When asked about her ability tat)iPlaintiff claimed that her doatetold her to lift only five
pounds or less at atime. (R58R2.) Plaintiff's attorney, howeveacknowledged that Plaintiff's
claim is not documented in the recordld.Y When asked about hability to stand, Plaintiff
testified that after five minuteshe begins to experience pain.. 8503.) She also stated that
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she can sit for up to one half hobut then becomes “stiff and sdrgR. at 503-504.) Plaintiff
also testified, when asked about using her h&dsmall tasks, that her handwriting “isn’t very
good” and that she does not write much because paelling, and stiffness in her hands cause
her to stop. (R. at 504.) She also clarteat “even holding a book” causes tingling and
numbness in her handdd.)] When asked about her abilitybend, Plaintiff claimed that it
causes pain and shortness of breatd that she usually has tbdown in order to bend to the
floor. (R. at 504-505.) She also claimed tha shnnot usually bend at the waist in order to
touch her knees. (R. at 505.) Plaintiff testifthat she cannot len her back or stomach
comfortably. (R. at 518.) She also stated st suffers “migraines” three or four times per
month that prevent her fromtyag out of bed at all.

Plaintiff testified that she is able tk&acare of her husband’s medical paperwork and
make medical and business phone calls that tneable to place for himself. (R. at 507.) She
also monitors his daily medications and nsmkes medical appointments. (R. at 509.)
According to Plaintiff, she documents tkedsy writing information on a calendar and writing
notes. (R. at 510.) Plaintiffatd that she has a driver'sdnse and does drive to go shopping
and visit the library “a couple of ties a week.” (R. at 511.) Shaiched that she is able to take
things off the shelf and put them into her ¢§ijt they aren’t too keavy,” but she stated she
requires assistance if she has to bend downat(®L2.) Plaintiff alseestified that she
occasionally drives to visit her grarudiciren or a friend. (R. at 513.)

When asked about the side effects afrhedication, Plaintiff testified that she
experiences drowsiness and dizzinassyell as digestive problem&R. at 517.) Plaintiff stated
that she also exercises and useacks in order to treat henpaymptoms. (R. at 517-518.)
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.  MEDICAL RECORDS
A. Margaret L. Leonhard, Psy.D.

On July 20, 2012, Plaintiff saw MargatetLeonhard, Psy.D., for a psychological
evaluation. (R. at 357-363.) Bg the evaluation, Plaintiff dcussed her activities of daily
living and reported that she ddiise majority of household stuff and just have my husband sign
things.” (R. at 359.) She also reported 8ta performs the household chores, cares for the
pets, prepares meals, shops, and pays the family Bdlg. Rlaintiff also saited that she watches
television, listens to music, uses amuuter, reads, and attends churdial.) (

B. Memorial Health System

On July 24, 2012, Dr. Alex D. Minard, Mi2ported that, upon examination, Plaintiff
“had all 18 of the typicalender points of fiboromyalgia.” (R. at 371.) He also reported Plaintiff's
description of her pain as “constantica“diffuse muscle and joint pain.’ld{) During the exam,
Plaintiff described her pain as “variousighy, dull, sharp, shooting, burning, electric, gnawing
and stabbing.” Ifl.) On November 8, 2012 Dr. Minard reded a one-page treatment note. (R.
at 424.) Plaintiff reported no improvement aft@ysical therapy, but she reported that use of a
TENS unit was “helpful.” I@.) Plaintiff also reported nimprovement while taking trazodone,
but she did report unspecifieé¢gative side effectsld;) According to Dr. Minard, Plaintiff
reported “diffuse pain and stiffness,” but he noted that her gait was “nornidl)” Or. Minard
reported no swollen joints.Id()

On January 22, 2014, Plaiffittaw Dr. Widalys Adames-Ehdez. (R. at 471-473.)
During her visit, Plaintiff reported that her paimgytoms worsen in cold weather. (R. at 471.)
Plaintiff reported no side eftts from her medicationsld()
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B. Wexner Medical Center

On January 7, 2013 Plaintiff saw Dr. Harétadhoun, DO at the Ohio State University
Rheumatology Carepoint EagR. at 425-428.) According tOr. Madhoun, Plaintiff reported
“diffuse pain in her hands, wrists, neck, low kaand knees. (R. at 425Blaintiff also reported
that her symptoms become progressivelysedghroughout the day, but “especially in the
evenings.” [d.) Plaintiff told Dr. Madhoun that her mang stiffness usually lasts less than one
hour and that she has swellinghier fingers and anklesld() Dr. Madhoun noted that Plaintiff
believed that her prescription medicatidyrsca and flexeril were helping.ld.) Dr. Madhoun’s
examination revealed “no evidence of synovitigioy tenderness to palfon in any of the
joints.” (R. at 427.) Dr. Madhoun noted tladthough Plaintiff had ‘finJultiple tender points
consistent with fibromyalgia,” she also hakcellent” upper and lower extremity strengthd.)
Dr. Madhoun emphasized the importance of eserm treating Platiff’'s condition. (d.)
C. LP Services, Inc.

On April 23, 2013 Plaintiff had a counselisgssion with Carla Rosler, PMHCNS-BC.
Ms. Rosler noted that Plaintiffalks almost non-stop about hernpand things that overwhelm
her.” (R. at 450.)

IV. THE ADMINISTRATIVE DECISION
On May 21, 2014, the ALJ issued her decision.gRL2.) The ALJ found that Plaintiff

met the insured status requirements through 30n2013. (R. at 14.) At step one of the



sequential evaluation procéesthe ALJ found that Plaintiff had not engaged in substantially
gainful activity since her allegezhset date of September 12, 20081.)(

The ALJ found that Plaintiff had thesre impairment of fiboromyalgia.ld.) The ALJ
also found that Plaintiff had sena other medically determinable impairments, but that none of
them qualified as a severe impairment. (RL5a} The ALJ further founthat Plaintiff did not
have an impairment or combination of impaintgethat met or medically equaled one of the
listed impairments described in 20 C.F.R. Part 404, Subpart P, Appendix 1. (R. at 16.) At step
four of the sequential evaluation process, thd Adund that Plaintiff had the following residual
functional capacity (“RFC"):

After careful consideration of the entire redothe ALJ] finds that the [Plaintiff]

has the residual functional capacity gerform medium work as defined in 20

CFR 404.1567(c) and 416.967(c) except that she can frequently stoop, kneel,
crouch, crawl, and climb ramps and stai&e can never climladders, ropes, or

! Social Security Regulatiomsquire ALJs to resolve a diséibyi claim through a five-step
sequential evaluation of the evidenSee20 C.F.R. § 416.920(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequenti@view considers and answers five questions:

1. Is the claimant engagedsuabstantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?

3. Do the claimant's severe impairmerdkyne or in combination, meet or equal
the criteria of an impairment setrfo in the Commissioner’'s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant's residuainctional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant's age, ediargtpast work expeence, and residual
functional capacity, can the claimant penh other work available in the national
economy?

See20 C.F.R. § 416.920(a)(4ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
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scaffolds. She can have frequent exppesdo extreme heat, cold, humidity, and
wetness.”

(R. at 17.) Inreaching this determination witBpect to Plaintiff’'s impairment arising from her
fiboromyalgia, the ALJ found that Plaintiff's “determinable impairments could reasonably be
expected to cause the alleged symptoms; hewyéhe claimant’s statements concerning the
intensity, persistence and limiting effects of thegaptoms are not entirely credible.” (R. at
18.)

The ALJ determined that Plaintiff can perfoher past work as a home health aide and
childcare provider. (R. at 19.) The ALJ therefeoncluded that Plaintiff is not disabled under
the Social Security Act. (R. at 20-21.)

V. STANDARD OF REVIEW

When reviewing a case under the Social 8gcAct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sé&82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢36 F.3d 234, 241 (6th Cir. 20073ge alsal2 U.S.C. §
405(g) (“[t]he findings of the Qmmissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . .Uhder this standard, Ubstantial evidence is
defined as ‘more than a scintilla of evidencelbss than a preponderance; it is such relevant
evidence as a reasonable mind might acaepidequate to support a conclusioRdgers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial &lence standard is deferentialistnot trivial. The Court must
“take into account whatever in the recdairly detracts fronfjthe] weight™ of the

Commissioner’s decisiof.NS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
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Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). ietheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todihfinding ‘even if there is
substantial evidence in theaord that would have supported an opposite conclusi@iakley

v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)). Finally, even if the ALJ’'s decision me#éte substantial evidea standard, “‘a decision
of the Commissioner will not be upheld where {Bocial Security Administration] fails to
follow its own regulations and wheethat error prejudices a claintaon the merits or deprives
the claimant of audbstantial right.” Rabbers582 F.3d at 651 (quotifgowen v. Comm’r of
Soc. Sec478 F.3d 742, 746 (6th Cir. 2007)).

The Sixth Circuit has explained that fibrgahgia “causes severe musculoskeletal pain
which is accompanied by stiffness antigae due to sleep disturbance®teston v. Sec'’y of
Health & Human Servs854 F.2d 815, 817 (6th Cir. 1988). Fat, Social Security Ruling 12—
2p, which provides guidance on how the agency Hetrelops “evidence to establish that a
person has a medically determinable impairmeffibbobmyalgia” and evaluates fibromyalgia in
disability claims, describes fibromyalgia‘@complex medical@ndition characterized
primarily by widespread pain in the joints, muscles, tendons, or nearby soft tissues that has
persisted for at least 3 month8’'SSR 12—2p, 2012 WL 3017612 (July 25, 2012).

The Sixth Circuit has recognized that “digi&pclaims related to fiboromyalgia are
related to thesymptomsssociated with the condition—including complaints of pain, stiffness,
fatigue, and inability to concentrate—rattthan the underlying condition itselfRalmbach v.
Comm’r of Soc. Sec409 F. App’x 852, 862 (6th Cir. 201(gmphasis in original) (citation
omitted). Where the symptoms and not the undaglgondition form the basiof the disability
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claim, a two-part analysis is usedewaluating complaintsf disabling pain.Kalmbach 409 F.
App’x at 862.

First, the ALJ must determine whether thes an underlying medically determinable
physical impairment that could reasonablyelzpected to produce the claimant's symptoms.
Rogers v. Comm’r of Soc. Set86 F.3d 234, 247 (6th Cir. 20073econd, if the ALJ finds that
such impairment exists, then she must evaltegentensity, persistence, and limiting effects of
the symptoms on the individual's atyilto do basic work activitiesKalmbach 409 F. App’x at
863. Pursuant to SSR 96-7p, the ALJ must evalsaven factors in determining credibility:

When additional information is neededassess the credibility of the individual’s
statements about symptoms and theiedH, the adjudicator must make every
reasonable effort to obtain availabldomation that could shed light on the
credibility of the individual's statements. In recognition of the fact that an
individual’'s symptoms can sometimesggest a greater level of severity of
impairment than can be shown by thigective medical evidence alone, 20 CFR
404.1529(c) and 416.929(c) describe the kiodsvidence, including the factors
below, that the adjudicator must consider in addition to the objective medical
evidence when assessing the credibility of an individual's statements:

1. The individual’s daily activities;

2. The location, duration, frequency, and intensity of the
individual's pain or other symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectivess, and side effects of any
medication the individual takes bas taken to alleviate pain or
other symptoms;

5. Treatment, other than medicatj the individual receives or has
received for relief opain or other symptoms;

6. Any measures other than treant the individual uses or has
used to relieve pain or other symptoms (e.g., lying flat on his or her
back, standing for 15 to 20 minutegery hour, or sleeping on a
board); and

7. Any other factors conceng the individual's functional
limitations and restrioons due to paior other symptoms.

SSR 96-7P, 1996 WL 374186 (July 2, 1996).
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SSR 96-7p tasks the ALJ with explaining ¢niedibility determination with sufficient
specificity as “to make clear the individual and to any sulzggent reviewers the weight the
adjudicator gave to the inddual's statements and the reasons for that weigRagers 486
F.3d at 248. As the Sixth Circuit notedRiogers “[G]iven the nature of fibromyalgia, where
subjective pain complaints play an important rialéhe diagnosis and treatment of the condition,
providing justification fo discounting a claimant’s statemerg$articularly important.”ld.
(citation omitted).

The Sixth Circuit has recognized that fibrongya is not amenable to objective diagnosis
and that standard clinical tesdre “not highly relevant idiagnosing [fibromyalgia] or its
severity.” Preston 854 F.2d at 820. THerestonCourt explained: “Irstark contrast to the
unremitting pain of which [fibromyalgia] patientemplain, physical examinations will usually
yield normal results—a full range of motion, ninfoswelling, as well anormal muscle strength
and neurological reactions. dife are no objective tests whicén conclusively confirm the
disease; rather it is a process of diagnosis biusion and testing of certa’focal tender points’
on the body for acute tenderness which isattaristic in [fioromyalgia] patients.id. at 817—
18.

VI. ANALYSIS

In her Statement of Errors, Plaintiff conternide ALJ’s credibility analysis with respect
to Plaintiff's subjective allegations of fioromyadgpain was deficient. (ECF No. 13 at 10.)
Specifically, Plaintiff argues th#lhe ALJ inappropriately reliedoh the lack of objective medical
evidence to discount [Plaintiff'sllegations of pain and fatigwnd her significant limitations,”
requiring reversal and remand. (ECF No. 13 at 12.)
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A. Plaintiff's Credibility

The ALJ noted that Plaintiff testified thia¢r doctors limited her to lifting no more than
five pounds, although the restrmti is not in the record.ld.) The ALJ also noted that
Plaintiff's counsel acknowledged the absencarof such restriction in the recordd.j
Following completion of the administrative hewyj the ALJ held the record open for 10 days
due to other, outstanding evidence. (R538.) Plaintiff did not thereafter supplement the
record to document her claimed restriction. Ahd also noted that he gave only partial weight
to the state agency medical consultants, adrecluded that Plaintiff's impairment was not
severe. (R. at19.)

An ALJ’s “findings based on the credibilitf the applicant are to be accorded great
weight and deference Walters v. Comm’r of Soc. Sgt27 F.3d 525, 531 (6th Cir. 1997).
Such findings must, however, bapported by substaat evidence.ld. A claimant's credibility
may be discounted, “to a certain degree,” wheré@lah“finds contradictions among the medical
reports, claimant's testimony, and other evidenick.'In the instant casé,appears that the ALJ
discounted all of Plaintiff’'s teshony, at least in part, becauskher false, or at least
unsupported, statement abdet lifting limitations.

As the Sixth Circuit has noted, however, “hghever a claimant's complaints regarding
symptoms, or their intensity and persisterare, not supported by objective medical evidence,
the ALJ must make a determination of the cretjbdf the claimant in connection with his or
her complaints “based on a consatern of the entire case recordRogers 486 F.3d at 247.
Even if Plaintiff's unsupported statement can be sa@ddress her “symptoms, or their intensity
and persistence,” Plaintiff’s tiisiony, taken as a whole, in nchetr way contradicts the record
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evidence. Her subjective allegations regagdier pain symptoms were consistent throughout
her treatment by various physiciaasd counselors. The Undersigned finds, therefore, that
Plaintiff's unsupported claim regéing her lifting limitaion, in itself, is not sufficient to
discount the credibility ofier subjective allegatioref fibromyalgia pain.

B. The ALJ’s 96-7p Factor Analysis

In his opinion, the ALJ discussed Plaintiff'silgiaactivities and noted that Plaintiff is able
to “take care of bills, appointments, phone calls,, éor both her and her husband.” (R. at 17.)
The ALJ also observed that Plaintiff helps hasband by reminding him to take his medications
and that “she performs hous®d chores, shops once a weeak] goes for walks when weather
permits.” (d.) The ALJ quoted Dr. Leonhard whecorded Plaintiff's statement during
treatment that “I do the majority of householdfsand just have my husband sign things.” (R.
at 18, 359.) The ALJ further noted that Dr. Leartis report indicates #t Plaintiff stated

she is able to care for her own groamiand hygiene, perform household chores,

care for pets and family members, @ep meals, shop for groceries, and pay

bills. She reported that in her free time she watches television, occasionally
listens to music, reads, and occasionally attends church. She reported she is able
to use a computer, and spends time Viainily members and her few friends.

Hobbies were reported asading and walking.

Id. The ALJ also discussed Plaintiff'$ps to the library. (R. at 17.)

In discussing the location, duration, frequgrand intensity of Plaintiff's pain, the ALJ
acknowledged that Plaintiff “had multiple tendermisiconsistent with fioromyalgia.” (R. at
18.) The ALJ also noted that Plaintiff reports “$taes pain all over, is unable to grip, and falls.”
(R. at 17.) Turning to the famts that precipitate and aggraedlaintiff's symptoms, the ALJ

noted that Plaintiff claimed “her symptoms aseacerbated by exertion and weather.” (R. at 17,

18.)
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In discussing the type, dosage, effectivenasd,side effects any medication Plaintiff
has taken to alleviate pain, the ALJ noted thairfff's reported sideffects included digestive
problems and drowsiness, althougfaintiff reported no side effects at her January 22, 2014,
appointment with Dr. Adames-Mendez. (R18t471-473.) The ALJ also discussed treatment
and measures, other than medwatithat Plaintiff used or reiwed, including her prescribed
exercise regimen. (R. at 18.) The ALJ, lever, did not explicitly discuss other factors
concerning Plaintiff's funitonal limitations and resttions due to pain.

Although the ALJ’s discussion of the 96-7p fastis, at times, cursory and unsystematic,
a fair review of the entire written opinion reve#hat the ALJ did addresll of the relevant
factors except the seventh. Accordingly, the Undaesl finds that the ALJ did consider all of
the factors in his making his credibility deterntinoa. The Court’s analysis of the legal question
at issue in the presecase, however, does not end with hrisliminary conclusion. As noted
above, the Sixth Circuit explainedRogers “[G]iven the nature of fibromyalgia, where
subjective pain complaints play an important rial¢he diagnosis and treatment of the condition,
providing justification fo discounting a claimant's statemeistparticularly important.”"Rogers
486 F.3d at 248. In determining disability claims based on fibromyalgia, however, objective
diagnoses and standard clinicatgeare “not highly relevant idiagnosing [fibromyalgia] or its
severity.” Preston 854 F.2d at 820. The Undersigned, ¢here, must determine whether the
ALJ made her finding by applying the correcleyal standard or, as Plaintiff claims, by an

impermissible reliance on dgtive clinical results.
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C. The Use of Objective Evidence in the ALJ’'s Credibility Determination

In discussing her credibility finding, the Alstates plainly that Plaintiff's “subjective
allegations are disproportionate to objective findings.” (R. at 18.) On multiple occasions, the
ALJ cites the objective results wvérious diagnostic examsld() Specifically, the ALJ cites
strength tests and other physical examinatiolts) (ndeed, the gravamen of the ALJ’s
discussion is that Plaintiff’'s subjective compta are contradicted by the objective medical
evidence. The structure of the ALJ’s writi@pinion lends credence tbis interpretation.
Immediately after introducing hanalysis with the conclusion that “claimant’s statements . . .
are not entirely credible for threasons explained in this deoisj” the ALJ declares that “the
subjective allegations are disproportionate to objective findindd.) The ALJ also states that
Plaintiff's subjective claims of “allegedly limitedaily activities canndte objectively verified
with any reasonable degree of certaintyld.)( Although the ALJ'opinion mentions facts
related to all of the 96-7p facgrthe bulk of the analysisdases on the disparities between
Plaintiff's subjective allegations and the objective medical evidence.

It is possible that the ALJ’opinion is merely unartfully dfted and that an alternative
analysis would come to the same conclusions ilhpossible, however, to conclude from the
ALJ’s actual written decision that her determioat‘was made pursuant to [the] proper legal
standard.”Rabbers582 F. 3d at 651. Accordingly, the diersigned concludes that the ALJ
improperly used objective clinical results in making her credibility determination.

D. The ALJ'’s Error is not Harmless

The ALJ’s failure to apply the proper legal stamdia this case is not harmless. An error

is harmless only if remanding the matter to theray “would be an idle and useless formality”
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because “there is [no] reason to believe fitpmight lead to a different result.Stacew.
Comm’r of Soc. Sec451 F. App’x 517, 520 (6th Cir. 2011) (citikgbetic v. Comm'r of Soc.
Sec, 114 F. App’x. 171, 173 (6th Cir. 2004)). As explained above, however, the Undersigned
cannot conclude from the written decision ttit ALJ came to her conclusion regarding
Plaintiff's credibility by proper application of éhappropriate legal standard. The ALJ’s written
opinion improperly relies on an sénce of objective medical eeidce to discount Plaintiff’'s
subjective allegations of fibromyalgia pain. efdndersigned, therefore, finds that the ALJ's
failure to apply the proper legstandard was not harmless.
VIl.  CONCLUSION
For the reasons explained abptree Undersigned finds thtite ALJ improperly relied on
objective evidence to make the credibility detmation regarding Plaintiff's subjective
allegations of fibromyalgia pain. Consequgnthe Undersigned cannot conclude that the ALJ’s
disability determination was madecording to the correct legstndard. Any error in this
regard, therefore, is not harmless. Itis, thereREECOMMENDED that the Commissioner’s
decision beREVERSED and that this action REMANDED to the Commissioner and the
ALJ under Sentence Four of § 405(g).
V. PROCEDURE ON OBJECTIONS
If any party seeks review by the Distrietdge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomnendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bed within fourteen (14) dayafter being served with a copy.
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Fed. R. Civ. P. 72(b).

The parties are specifically advised ttied failure to object to the Report and
Recommendation will result in a waiver of the rightieonovareview by the District Judge and
waiver of the right to appeal tpedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,
appellate review of is&s$ not raised in those objections is waivBmbert v. Tessed07 F.3d

981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategge’s report, which fails to

specify the issues of contention, does not suffiggeéserve an issue for appeal . . . .”) (citation
omitted)).
Date: January 22, 2016 /sl Elizabeth A. Preston Deavers

ELIZABETH A. PRESTONDEAVERS
UNITED STATES MAGISTRATE JUDGE
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