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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JESUSSEVILLA,

Petitioner,
Case No. 2:14-cv-02637
V. Judge Graham
Magistrate Judge King
WARDEN, CHILLICOTHE
CORRECTIONAL INSTITUTION,

Respondent.

ORDER and
REPORT AND RECOMMENDATION

Petitioner a state prisoner, brings this @ctior a writ of habeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court orPetgion, ECF No. 1, Respondentiotion
to DismissECF No. 13, PetitionerResponse and Corrected Response in Opposition to Motion
to Dismiss,ECF Nos. 18, 20, Responden®Reply ECF No. 19,Petitioner's Supplemental
Memorandum Opposing Motion to Dismi&CF No. 21, and the exhibits of the parties. For the
reasons that follow, the Magistrate JudlBECOMMENDS that Respondent’sMotion to
Dismiss ECF No. 13, b6&6RANTED and that this action el SMISSED.

Petitioner'sMotion for Production of Discovery EvidendeCF No. 22, and/otion for
Cause and Prejudice HearingCF No. 24, ar®ENIED.
Factsand Procedural History

This case involvePetitioner’'s convictionsfollowing a jury trial in the Franklin County
Court of Common Pleas, on charges of murded attempted murder, each with firearm
specifications. The state appellate ¢anade the following findings of fact:

In the early morning hours afuly 4, 2005, appellant and three
other people, including appellantisphew, went to a party outside
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the Wingate Village apartment complex on the west side of
Franklin County, Ohio. Appellantisephew got into an altercation
with Salvador Quiroz, one of thpeople at the party. The two men
were yelling and pushing each other. Appellant was near the
altercation. He pulled out gun and chambered a round of
ammunition. Quiroz's friend, Viot Fregoso, saw appellant
holding the gun. He ran up fromhiad Quiroz, grabbed him in a
bear hug, and tried to pull him away from the altercation.
Appellant fired one shot at éhtwo men. Fregoso sustained a
broken jaw from a bullet that entered his right jaw and exited at his
left temple. Quiroz died as a result of a gunshot wound to his upper
chest area. A bullet was later recovered from Quiroz's body. Right
after the shooting, appellant stooder Quiroz and aimed the gun

at him, but the gun jammed amgbuld not fire again. Appellant
then fled the scene. Later that same day, detectives from the
Franklin County Sheriff's Officeapprehended appellant after a
brief chase. The detectivesuind the gun used by appellant under
some rocks in the area where they caught him.

*k%

Three eyewitnesses testified tlaapellant was the only person at
the party with a gun and that he fired one shot at Fregoso and
Quiroz. Appellant admitted thate fired a shot at Fregoso and
Quiroz but claimed that he did so in self-defense. The jury rejected
appellant's claim of self-defsea and found appellant guilty of
murder and attempted murderasll as the firearm specification

for each count. The jury found appellant not guilty of tampering
with evidence.

*kk

It is undisputed that Fregoso camp from behind Quiroz, grabbed
him in a bear hug, and tried to pbhim away from the altercation.
In this position, Fregoso's headbuld have been very close to
Quiroz's body. Fregoso's head coablikily have gotten in front of
Quiroz's body vis-a-vis appellarsts Fregoso attempted to pull
Quiroz away. Therefore, when gllant fired, the bullet could
have hit Fregoso's jaw, exitedamehis temple, and then entered
Quiroz's chest. The coronerhw performed Quiroz's autopsy
testified that Quiroz's wounds vee consistent with the bullet
entering and exiting Fregoso's face and then entering Quiroz's
chest. These wounds are not dnsistent with testimony that
appellant fired only one shot.

State v. SevillaNo. 06AP-954, 2007 WL 1641044, at *1-4 (Ohio App™ Tst. June 7, 2007).



August 22, 2006, the trial court imposed an aggregate term of eighteetoyidarscarceration.
ECF No. 13-1, PagelD# 252. On June 7, 200&, @hio Tenth District Court of Appeals
affirmed the judgment of the trial courState v. Sevilla2007 WL 1641044. On October 24,
2007, the Ohio Supreme Court denied leave t@alpgpnd dismissed th@peal as not involving
any substantial constitutional questiddtate v. Sevillal15 Ohio St.3d 1444 (Ohio 2007).

On February 27, 2008, Petitioner filed a petifionpost conviction relief. The trial court
denied the petition, and on Felbry 10, 2009, the appellat®wt dismissed the action as
untimely. State v. SevillaNo. 08AP-350, 2009 WL 311440 (Ohio App.”‘lﬂ)ist. Feb. 10,
2009). On June 12, 206%®etitioner filed &ommon Law Motion to Vacate Void Judgment and
Sentence.ECF No. 13-1, PagelD# 480. On July 21, 2G88,trial court denied that motion as
an untimely post conviction petitionld. at PagelD# 540. On November 17, 2011, Petitioner
filed a Motion for Releas®f B.C.I. Evidence Id. at PagelD# 541. On June 21, 2012, the trial
court denied that motionld. at PagelD# 568. On August 1, 2012, Petitioner filedvotion for
Production of Evidence Id. at PagelD# 571. On July 22, 20XBe trial court denied that
motion? Id. at PagelD# 587. On Octab0, 2013, Petitioner filed Retition for Evidentiary
Hearingand, on April 15, 2014, he filedMotion for Summary Judgmentd at PagelD# 632.
On May 23, 2014, the trial court denied tetion for Summary Judgmenid. at PagelD# 636.

On June 16, 2014, Petitioner filecPatition for Writ of Mandamush the state appellate court.

! The trial court'sEntry denying the petition for post conviction relief indicates that Petitioner filed the petition on
May 12, 2008. ECF No. 13-1, PagelD# 54pparently this is an error.

> On May 14, 2012, Petitioner filed@omplaint for Writ of Procedenda the Ohio Supreme Court complaining
that the trial court had failed to issue a decision on hitomoECF No. 13-1, PagelD# 557. On July 25, 2012, the
Ohio Supreme Court dismissed that complaidt.at PagelD# 570.

*>On July 17, 2013, Petitioner filedRetition for a Writ of Procedenda the state appellatourt. ECF No. 13-1,
PagelD# 582. On December 13, 2013,appellate court dismissed that actidd. at PagelD# 606.
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Id. at PagelD# 638. On March 3, 2015, #ppellate court denied that petitidd. at PagelD#
657.

On December 10, 2014, Petitioner signedRbgtion now before this Court. ECF No. 1,
PagelD# 15. He alleges that hesngenied the effective assistarafecounsel (clen one); that
his conviction on the charge oft@mnpted murder is against the mifast weight of the evidence
(claim two); that cumulative erroesulted in a miscarriage of justice (claim three); that he was
denied due process (claim fpu“engaging relief pursuant 88 USCS(c)(1) (claim five); and
that he was denied the equal protection of the law (clainf dit). see also Motion for Leave to
File Supplemental Amendniem Original Action for Habeas Corpus Relief=CF No. 9.
Respondent moves to dismiss the action asetaby the one-year statute of limitations
established by 28 U.S.C. § 2244(d).

Motion for Production of Discovery

Petitioner alleges that the prosecutionhiveld exculpatory forensic evidence supporting
his claim of actual innamnce in violation oBrady v. Maryland 373 U.S. 83 (1963). Petitioner
asks the Court to order Respondemfprovide the following mateai in support of this claim:
All hospital reports of physicians who examinedtdr Fregoso; forensievidence collected at
the scene of the crime involvirige recovery of the second bwjIDNA test results conducted on
either bullet recovered from the crime sceard any and all other DNA test results of any
forensic evidenceMotion for Production of Discovery EvidendeCF No. 22, PagelD# 1619.

The discovery processes caimied in the Federal Rulesf Civil Procedure do not
automatically apply to habeas corpus actionshafeas petitioner, unlike the usual civil litigant

in federal court, is not entitled to dmseery as a matter afrdinary course.”Bracy v. Gramley,

* On April 13, 2015, PetitionerMotion for Leave to File Supplemental Amendment in Original Action for Habeas
Corpus ReliefECF No. 9, by which Petitioner added and tklecertain claims for relief, was grant€@tder, ECF
No. 10.



520 U.S. 899, 904 (1997). Rule 6 of the Rules/&ning Section 2254 Gas in United States
District Courts provides irelevant part as follows:

(a) Leave of Court Required. A judge may, for good cause,
authorize a party to conduct dis@ry under the Federal Rules of
Civil Procedure and may limit the &xt of discovery. If necessary
for effective discovery, the judgmust appoint an attorney for a
petitioner who qualifies to haw®unsel appointed under 18 U.S.C.
§ 3006A.

(b) Requesting Discovery. A partrequesting dicovery must

provide reasons for the requesteTitequest must also include any

proposed interrogatories andquests for admission, and must

specify any requested documents.
Under this “good cause” standal,district court should graméave to conduct discovery in
habeas corpus proceedings onlwHere specific allegations before the court show reason to
believe that the petitioner may, if the facts argerfally developed, be able to demonstrate that
he is . . . entitledo relief. . . .” Bracy,520 U.S. at 908-909 (quotitarris v. Nelson394 U.S.
286, 300 (1969))See also Stanford v. Parke66 F.3d 442, 460 (6th Cir. 2001).

“The burden of demonstrating the materiality of the information

requested is on the moving part§tanford 266 F.3d at 460. Rule 6

does not “sanction fishing exgiions based on a petitioner's

conclusory allegations.Rector v. Johnsqrl20 F.3d 551, 562 (5th

Cir.1997); see also Stanford266 F.3d at 460. “Conclusory

allegations are not enough to wantraiscovery under [Rule 6]; the

petitioner must set forth spéci allegations of fact.”Ward v.

Whitley, 21 F.3d 1355, 1367 (5th Cir.1994).
Williams v. Bagley380 F.3d 932, 975 (6th Cir. 2004).

Petitioner has failed to meet this standafthe record does notdicate that the State

withheld any exculpatorgnaterial from the defense Petitioner’s requesbastitutes the type of

fishing expedition discouraged by the rules governing habeas corpus cases. Moreover, the

>In a letter dated December 11, 2011, responding to Petitiorequest for discoverhe assistant prosecuting
attorney advised Petitioner that complete discovery had been provided to defense counsel during the pendency of the
case. ECF No. 22-2, PagelD# 1637.



record does not indicate thatore than one bullet was recovered or that DNA evidence was
recovered from that bullet. In any event, itnist apparent that such evidence, or additional
hospital reports, would assist Petitioner in his challenge to these convictions. Witnesses
observed Petitioner fire a gun at the victims; Retdr admitted at trial that he fired the gun,
although he claimed that he did sdyom self defense. Furthernm&rthe coroner stified at trial
and was subject to cross examination by miefecounsel. Finally, the discovery sought by
Petitioner is irrelevant to the solssue presently before the Courg., whether the one-year
statute of limitations forecloselsis Court’s reviewof the merits oPetitioner’s claims.
Petitioner’s discovery request is therefBeNI ED.
Statute of Limitations
The Antiterrorism and Effective Death PégaAct of 1996 (“AEDPA”) establishes a
one-year statute of limitations ¢ime filing of habeas corpusi®ns. 28 U.S.C. § 2244(d).
(d) (1) A 1—year period of limitation shall apply to an application
for a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of—
(A) the date on which the judgment became final by the
conclusion of direct review athe expiration of the time for
seeking such review;
(B) the date on which the impediment to filing an application
created by State action in violati of the Constitution or laws
of the United States is removed, if the applicant was prevented
from filing by such State action;
(C)the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or
(D) the date on which the factualeglicate of the claim or claims

presented could have been digered through the exercise of
due diligence.



(2) The time during which a properly filed application for State
post-conviction or other collateraleview with respect to the
pertinent judgment or claim is pending shall not be counted toward
any period of limitatiorunder this subsection.

Under the terms of 28 U.S.C. § 2244(qjfD, Petitioner's judgment of conviction
became final on January 22, 2008,, ninety days after the OhiBupreme Court’s October 24,
2007, dismissal of his appeal, when tlmee for filing a petition for a writ otertiorari to the
United States Supreme Court expiré&ke Bronaugh v. Ohi@35 F.3d 280 (6th Cir. 2000). The
statute of limitations began to run the followingydad expired one year later, on January 23,
2009. Yet Petitioner waited until December 2014 - almost six years later - to fiRetition,
and he waited until April 9, 2015, to file amendments to Betition. Further, none of
Petitioner’s collateral filings tolled the runnimg the statute of limitations under 28 U.S.C. §
2244(d)(2), because the state courts dismissee filog)s as untimely or because the statute of
limitations had already expired by the time thegre filed with the state courtsSee Pace v.
DiGuglielmo, 544 U.S. 408, 417 (2008)(“[T]ime limits, no matter their form, are ‘filing’
conditions,” and where the stateuct rejects a post conviction oollateral action as untimely, it
is not “properly filed” so as to toll the rumg of the statute of limiteons under § 2244(d)(2));
Bonilla v. Hurley 370 F.3d 494, 497 {6Cir. 2004)per curiam)(concluding that a motion for a
delayed appeal denied by the Ohio Supreme tCaiuntimely does not toll the running of the
statute of limitations under § 2244(d)(2)$ee alsd/roman v. Briganp346 F.3d 598, 602 {6
Cir. 2003)(“The tolling provision does not. . ‘revive’ the limitations periodi.€., restart the
clock at zero); it can only sesvo pause a clock that has get fully run. Once the limitations

period is expired, collateral petitis can no longer serve to avaidtatute of limitations.”).



Petitioner argues that, under the provisioh28 U.S.C. § 2244(d)(1)(B), the statute of
limitations will not expire on his attepted murder conviction until July 201i6e., when the
sentence on the gun specification expirbsmorandum in Support of Motion in Opposition to
Respondent’s Motion to DismidsCF No. 18, PagelD# 1357. He also points to impediments to a
timely filing of the action faced by him. Specifiya Petitioner represents that he was required
to seek “inmate legal assistance (fde@) after his AEDPA deadlines. . .Id. at PagelD# 1364.

The statute, 28 U.S.C. § 2244(d)(1)(B), progidkat the one-year statute of limitations
may be deemed to run from “the date on wtiled impediment to filing an application created
by State action in violation of the Constitutionlaws of the United States is removed, if the
applicant was prevented frditing by such State action.”

Section 2244(d) (1)(B) governs easwhere a State has taken
action to create an impedimenattprevents a state prisoner from
filing a 28 U.S.C. § 2254 habeadifien. The State action creating
the impediment must be in violati of the Constitution or laws of
the United States.
Alexander v. MetrishNo. 2:06-cv-41, 2007 WL 542010 (W.DBlichigan February 16, 2007).
“In order to invoke § 2244(d)(1)(B), the prisoner must show that:
(1) he was prevented from filing petition (2) by State action (3)
in violation of the Constitution or federal lawEgerton v.
Cockrell, 334 F.3d 433, 436 (5th 2003). Specifically,
“[s]ection 2244(d)(1)(B) require a causal relationship between
the unconstitutional state action and being prevented from filing
the petition.” Winkfield v. Bagley66 Fed. Appx. 578, 583 (6th
Cir.2003) (quotingDunker v. Bissonnettedd54 F.Supp.2d 95, 105
(D.Mass.2001)).
Butler v. Davis No. 05-72727, 2006 WL 950263 (E.D. Michigan April 10, 2006).
Nothing in the record even suggests tha 8tate of Ohio acteth violation of the

Constitution or laws of the United States or med Petitioner from filing a timely petition.

The fact that Petitionesought assistance from a fellow prisomate neither delayed the date on



which the statute of limitations began to run monstituted a state eated impediment that
prevented his timely filing of this action.

Petitioner also asks thatetlCourt equitably toll the runmg of the stata of limitations
and insists that he has diligently pursuetlef. ECF No. 18, PagelD# 1364-65. The one-year
statute of limitations may be subject to equitable tollikiplland v.Florida, 560 U.S. 631, 645
(2010). In order to obtain an equitable tudli of the statute of liffations, a litigant must
establish that he has diligenthursued relief but that sonextraordinary circumstance stood in
his way of timely filing. 1d. at 649 (citingPace v.DiGuglielmo,544 U.S. at 418). “[P]etitioner
bears the. . . burden of persuadihg court that he... is entitled to equitable tolling.Griffin v.
Rogers 308 F.3d 647, 653 {6Cir. 2002). Moreover, equitabtelling should be only sparingly
applied. Cook v. Stegall295 F.3d 517, 521 {BCir. 2002); Humphreys v. Memphis Brooks
Museum of Art, Ing 209 F.3d 552, 560 {6Cir. 2000)(citations omitted). The United States
Supreme Court has allowed equitabblling where a claimant actively pursued judicial remedies
by filing a timely, but flawed, pleading or wieehe was induced ori¢ked by his opponent’s
misconduct into allowing thiling deadline to passlrwin v. Dep’t of Veterans Affairg198 U.S.

89, 96 (1990). On the other hand, where the claimant has failed to exercise due diligence in
preserving his legal rights, courts are much less forgivilalg, Jurado v. Burt 337 F.3d 638,
642-43 (8" Cir. 2003). A prisoner'gro seincarcerated status, lack knowledge regarding the

law, and limited access to the prison’s law librarymlegal materials do not provide a sufficient
justification for the equitable tiahg of the statud of limitations. Hall v. Warden, Lebanon
Correctional Inst, 662 F.3d 745, 751 {6Cir. 2011)(citations omitted). These conditions are
typical of most habeas corpus petitioners dodnot constitute an extraordinary circumstance

beyond a petitioner’s controlLowe v. StateNo. 2:12-cv-142, 2013 WL 950940, at *7 (S.D.



Ohio March 12, 2013)(citingAllen v. Yukins366 F.3d 396, 403 {6Cir. 2004)). See also
Johnson v.United States 544 U.S. 295, 311 (2005)(“[W]e have never acceptea se
representation alone or procealurgnorance as an excuse forolonged inattention when a
statute’s clear policy calls for promptness”).

Petitioner has failed to meeshiurden of establishing thedjuitable tolling of the statute
of limitations is appropriate, particularly fohe time period at issue here. Petitioner waited
almost six years after his judgmensf conviction became final tpursue habeas corpus relief.
The record simply does not suppbrs contention that he actelligently in pursuing federal
habeas corpus relief.

Petitioner also insists that he is actually innocent of the charges on which he was
convicted. ECF No. 18, PagelDE357-58. Actual innocence maysal justify the equitable
tolling of the statute of limitationsSouter vJones 395 F.3d 577 (6th Cir. 2005):

The United States Supreme Court has held that if a habeas
petitioner “presents evidence of innocence so strong that a court
cannot have confidence in the oute® of the trial unless the court

is also satisfied that the tri&as free of nonharmless constitutional
error, the petitioner should ladlowed to pass through the gateway
and argue the merits of his underlying clain®chlup,513 U.S. at
316, 115 S.Ct. 851, 130 L.Ed.2d 808. The threshold inquiry is
whether “new facts raise[ | suffent doubt about [the petitioner's]
guilt to undermine confidence in the result of the tried.”at 317,

513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808. To establish actual
innocence, “a petitioner must show that it is more likely than not
that no reasonable juror would have found petitioner guilty beyond
a reasonable doubtld. at 327, 513 U.S. 298, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court has not#tht “actual innocence means
factual innocence, not mere legal insufficiendgdusley v. United
States, 523 U.S. 614, 623, 118 S.Ct. 1604, 140 L.Ed.2d 828
(1998). “To be credible, such aagh requires petitioner to support
his allegations of constitutional error with new reliable evidence -
whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or criticahysical evidence - that was not
presented at trial.'Schlup 513 U.S. at 324, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court counseldabwever, that the actual
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innocence exception should “remaimeg’aand “only be applied in
the ‘extraordinary case.Td. at 321, 513 U.S. 298, 115 S.Ct. 851,
130 L.Ed.2d 808.
Id. at 589-90 (footnote omitted)(citirgchlup v. Delp513 U.S. 298 (1995)). “To invoke the
miscarriage of justice exception to AEDPA’s atatof limitations, we repeat, a petitioner ‘must
show that it is more likely than not that n@asenable juror would haveonvicted him in the
light of new evidence.” McQuiggin v. Perking -- U.S. --, --, 133 S.Ct. 1924, 1935
(2013)(quotingSchlup,513 U.S. at 327).
Petitioner has failed to mettis standard here.
For all these reasons, it RECOMMENDED that Respondent'dotion to Dismiss
ECF No. 13, bé&SRANTED and that this action d8l SM|1SSED.

Petitioner'sMotion for Production of Discovery EvidendeCF No. 22, and/otion for

Cause and Prejudice HearingCF No. 24, ar®ENIED.

Procedure on Objections

If any party objects to thiReport and Recommendatjotinat party may, within
fourteen days of the date of this Report, &iled serve on all parties iten objections to those
specific proposed findings or recommendations to which objeds made, together with
supporting authority for the objection(sp judge of this ©@urt shall make ade novo
determination of those portioms the report or specified gposed findings or recommendations
to which objection is made. Upon proper objecti@angjdge of this Court may accept, reject, or
modify, in whole or inpart, the findings or mmmendations made herein, may receive further
evidence or may recommit this matter to the msiagie judge with instructions. 28 U.S.C. §

636(b)(1).
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The parties are specifically adviseithat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review tHeeport
and Recommendation de npamd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendation. See Thomas v.48¢h U.S. 140,

106 S.Ct. 466 (1985))nited States v. Walter638 F.2d 947 (6th Cir.1981).

s/ _Norah McCann King
Norah McCann King
United States Magistrate Judge
September 14, 2015
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