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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRYAN D. REBER, individually
and as Administrator of the ESTATE
OF LISA KAY REBER, Deceased,

Plaintiff, Civil Action 2:14-cv-02694
V. Judge Algenon L. Marbley
Magistrate Judge Elizabeth P. Deavers

LABORATORY CORPORATION OF
AMERICA, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court on Plaintiff's Motion to Compel Production of EHSF
No. 67),Defendand’ Memorandum in Opposition to Plaintiff's Motion to Compel Production of
ESI and accompanying Motidor Costs and Fees (ECF No. 77), and Plaintiff's Reply in
Support of his Motion to Compel. (ECF No. 8&.9r the reasons that follow, Plaintiff’'s Motion
is DENIED and Defendants’ Motion for Costs and FeeSRANTED.

I. BACKGROUND

This is a medical negligence and wrongful death action in which Plaintiff, BrylaerRe
proceeding on behalf of himself and as the Administrator of the Estate of &ysRéber,
alleges that Defendants, Medical Laboratories and a cytotechnolsgisica Queefailed to
properly examine, interpret, and report the results of a Pap snueaf‘gle Slide”), resulting in

delay in the diagnosis and treatment of the Decedent’s cancer and her condeginent
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[1.  FACTS

Plaintiff filed this Motion to Compel on January 23, 2017. In his motion, Plaagsérts
that he has repeatedly requested aot received, production of “the exact start and stop time of
Ms. Queen’s review of the subject slidgPlaintiff’'s Motion to Compel (“Pl.’s MotCompel”)
at 2, ECF No. 67.) In response to his First Set of Interrogatories requastimgmformation,
Defendant, Jessica Queen (“Queen”), responded that she did not have the information in her
possession, custody, or control and that to the extent such responsive information @xisésn
referred Plaintifto Defendant LabCorp. Defendant LabCorp responded to Plaintiff’'s request by
stating that “Jessica Queen screened Specimen Numb&3®2055-0 at 5:35 PM Eastern
Time.” (Pl’s Mot. Compel at 2.) On November 9, 2015, Plaintiff filed his Second Request for
Production of Documents witbhefendantLabCap, se&ing production of all electronically
storal information pertaining to “the Slide."ld}) In response to Plaintiff's requeBtaintiff
claims that_abCorp responded, statitigat it did not have the date/time stamp of when the
review of the Sliddegan in its possession, custody, or contral. at 3.)

In January of 2017, Plaintiffs obtained an affiddérotm Jack McCrorey (“McCrorey”),
Director of Imaging Product Development at Hologic, Inc., the manufaabithe equipment
used by LabCorpo review slides. In the affidavit, McCrorey provided Plaintiff with the exac
start and stop times spent examining the Sl{gie. at 4.) Plaintiff asserts thanilight of the
knowledge that the start and stop time was available to Labelaiptiff requested that
LabCorp update its discovery responses. Plaintiff contends that this Court should compel
production of the “requested start and end time of the review of ‘the Slide’™ araltexly

reopen discovery on this limited issue.



In response to Plaintiff's Motiom)efendant.abCorpexplairs that Plaintiff has already
received the informatiohe seeks to compel. (Defendant LabCoResponse in Opposition to
Plaintiff's Motion to Compel (Defs.Opp.”) at 1, ECF No. 77.) FirdtabCorppoints at that it
provided Plaintiff with the information during discovery. Defendant states thagSponse to
Interrogatory No. 13, LabCorp provided the start time of Ms. Queen’s review (5:3%aRW)
thatLabCorp produced a Slide Data Record that showedrtigime of Ms. Queen’s review
(5:38 PM). (d.at 2.) Second, prior to responding to this Motion, LabCegehed out and
“told Plaintiff that it had no objection to reopening discovery for the sole and limit@ogaiof
obtaining an affidavit from Holgic identifying the start and stop times of Jessica Queen'’s slide
review.” (d. at 2-3.) Plaintiff has since received this affidavit.

Plaintiff clarified his position in his &oly. See Plaintiff's Reply in Support of his
Motion to Compel (“Pl.’s Reply”), ECF No. 83Rlaintiff contends that the information
provided was insufficient for two main reasons. Fhistmaintains it is deficieftecause the
information is not in an admissible form aretend because Plaintiffloes not havall the
neessaryinformation as the responses raised additional quest®mescifially, Plaintiff
contends that the start time in the affidafi6:34:26 p.m. is inconsistent with Defendant
LabCorps discovery responses of 5:35 p.is a result, Plaintiff requésthat the Court reopen
discovery “for the narrow purpose of deposing Jack McCrorey, limited to the exlonhthe
uncertainties described abovelt.(at 7.)

[11.  LAW AND ANALYSIS

Federal Rulef Civil Procedure 37 allows for a motion to compel discovery responses

when a party fails to answer an interrogatory submitted under Rule 33 or faisltcer

documents as requested pursuant to Rule 34. Fed. R. Civ. P. 37(a)(3)(B)(iv). Evasive or



incomplete disclosures, answers, or responses must be treatédlae to disclose, answer, or
respond. Fed. R. Civ. P. 37(a)(4). Under Federal Rule of Civil Procedure 34, a party may
request the opposing party to produce relevant documents “which are in the possesen, cust
or control of the party upon whomeequest iserved.” Fed. R. Civ. P. 34(a)(1iHowever, “a
party may not be compelled to produce papers or things which are not in his possessiop, custod
or control...” Cent. Ss., SE. & SW. Areas Pension Fund v. R-W Serv. Sys., 1984 U.S. App.
LEXIS 14002, at *g6th Cir. August 25, 1984) (quotingA J. Moore, Moores Federal Practice
P34.17 (2d ed. 1983 revisipn

As set forth above, Plaintiff seeks an order compelling Defendants to respond to
discovery or to reopen discovery for the limited purpose of deposirgithetor of Imaging
Product Development at Hologic, Indgck McCrorey Discovery will rot be reopened for the
reasons discussed below

To begin, Plaintiff misapprehends the concept of possession, custody, or control.
Defendant provided Plaintiff with the information in its possession, custody, ookastr
required. Plaintiff received the start time Defendant hats jpossession in response to
Plaintiff's Interrogatory No. 13 and Plaintiff received the stop time duhegroduction of
documents.Plaintiff takes issue with the discrepancy between the start time provided by
Defendant5:35 p.m., and the start time provided by McCrorey'’s affidavit, 5:34:36 (Piis
Reply at 4.) Plaintiff does not contend that Defendants purposely provided a diffeesot t
that Defendants had the 5:34:36 time in their possession. Mor@mfendantdad no
obligation to supplemertheir discovery responses relating to the start time becaege t
provided the information regarding the time they had in their possedsioaBankers Tr. Co.,

61 F.3d 465, 469 (6th Cir. 1995) (“*documents are deemed to be within the possession, custody or



control for purposes of Rule 34 if the party has actual possession, custody or controlher has t
legal right to obtain the documents on demand.”) Plaintiff never sought information from
Hologic during the discovery period. (Defs.” Opp. at 2.) The information regardirsggattie

time in the McCrorey affidaviteveals informatioidologic had in its possession, custody, and
control Moreover, the first time Plaintiff took issue with tivae¢ difference was in his Reply;

he never ought this issue to Defendants’ attention during previous communications.

Further, DefendantabCorpcontacted Plaintiff on multiple occasions to explain,thmat
its view, Plaintiff frivolously filed the instant Motion because “[Defendants] gaue the very
information you seek in that caseatlis, the start and stop tinf@ Jesica Queen’s slide read
Please see LabCdsgresponse to interrogatory 13, as well as the slide data record produced as
LabCorp 1515-16.” Qefs.Ex. B, ECF No. 77-2.DefendanthenaskedPlaintiff to withdraw
the Motion. Additionally, Defendants asked Plaintiff to identify what informatiothbeght he
had not been provided, but Plaintiff did not respond to Defendants’ quediion. (

Finally, Plaintiff takes issue with the admissibility of the evidenciei#ants provided.
Specifically, Plantiff claims that Defendants have not provided sufficient information because
they will not stipulate to the admissibility of McCrorey’s affidavit. (Pl.’s Mabtnipel at 5.)
Defendantdhiowever have ndegalobligation to stipulate ttheaffidavit's admssibility and
Plaintiff has failed to provide any contrary authority. Defendant LabCamectly expressed to
Plaintiff that “[LabCorg will not dispute the admissibility of the Hologic affidavit. Like any
discovery obtained during litigation from a third party, it can be used for all purdtmsesdch
under the Federal Rules of Civil Procedure or/and the Federal Rules of Evid@ets. Ex. B,

ECF No. 77-2.)



While a party is entitled to move for a motion to compel when the opposing party fails to
respond properly to discovery requests, Plaintiff has not shown that Defend&atsdaatovide
thediscoveryhe requestedAccordingly,Plaintiff’'s Motion to Compel i©DENIED.

IV. MOTION FOR COSTSAND FEES

Pursuant to Federal Rule of Civil Procedure 37, the Court has “broadesefnized
inherent authority to protect the administration of trials by levying sarecin response to
abusive litigation practices.Dietrich v. Sun Expl. & Prod. Co., No. 92-1981/93-1442, 1994
U.S. App. LEXIS 6906, at *2{86th Cir. March30, 1994).Under Federal Rule of Civil
Procedure 37(a)(5)(B), if a motion to compel is denied the court must . . . require the movant, the
attorney filing the motion, or both to pay the party or deponent who opposed to motion its
reasonable expenses incurred in opposing the motion, including attorney’s feestheless
motion was substantially justified or other circumstances make an awatpesises unjust.

Fed. R. Civ. P. 37(a)(5)(B).

DefendantabCorp requests this Court to award it the reasonable expenses incurred in
opposing the Motion, including attorney’s feeBefs.Opp. at 4.) Plaintiff opposes the award of
reasonable expenses, claiming that Defendants mischaracterized thedatablish that his
motion was moot because they had provided the very information he sought. The Court
disagrees.

Defendant LabCorp’s counsel repeatedly requested Plaintiff's counseghtvaw the
Motion to Compel as Plaintiff had the informationhis possession. Defendant also offered to
reopen discovery on a limited basis and voluntarily obtained the affidavit from Elologi

As a result of Plaintiff's refusal to withdraw his Motion to Compel, even aftézridants

repeatedly pointed Plaintiff towards the exact information requested, the Gociddes that



Defendants are entitled to reasonable attorneys’ fees for the feggdicuconnection with
filing the instant Motion pursuant to Federal Rule of Civil Procedure 37. Fed. R. Civ. P.
37(a)(5)(B).

The Court encourages the parties to reach an agreement concerning thaeappropr
amount of fees to be awarded. In the event the parties cannot reach such an agreement,
Defendantshall file a supplemental memorandum in support of its requested attorneyadees
expenses, setting forth information that would permit the Court to assesssihreatdaness of
the fees requested, including the timekeeper, rate, and explanation of work, tetheaxnsel
may do so without violating the attornelyent privilegeWITHIN FOURTEEN (14) DAY S
OF THE DATE OF THISORDER.

IT ISSO ORDERED.

Date:May 3, 2017 /sl Elizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGSTRATE JUDGE




