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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TAD HYDE,
CASE NO. 2:14-CV-02725
Petitioner, JUDGE GREGORY L.FROST
Magistrate Judge Elizabeth P. Deavers
2

WARDEN, PICKAWAY
CORRECTIONAL INSTITUTION,
Respondent.

OPINION AND ORDER

Petitioner, a state prisonerjrmgs the instant petition forarit of habeas corpus pursuant
to 28 U.S.C. § 2254. This matter is before the Court on the Petition, Respondent’s Return of
Writ, Petitioner’'s Replyand the exhibits of the parties. rRbe reasons théollow, the petition
for writ of habeas corpus BENIED. This action iDISMISSED.
.
The Ohio Second District Court of Appeals summarized the facts and procedural history

of this case as follows:

Hyde’s charges stem from the robies of two diffeent Rite Aid
stores on June 11 and 14, 2012, eesipely, in Springfield, Ohio.
On June 14, 2012, Hyde was arresdad charged with the robbery
committed that day. After further investigation by the police, Hyde
was charged on June 20 with the June 11 robbery.

On June 25, 2012, Hyde was indidton the June 14 robbery; he
was served with the indictment on the following day. Case No.
12—-CR-443. At his arraignmentetizourt set bondt $25,000; he
remained in jail in lieu of bond. On July 2, 2012, Hyde was
indicted for the robbery committed on June 11, 2012. Case No. 12—
CR-455. Hyde was arraigned duly 5, 2012, and bond was set at
$35,000. Hyde was not released on bond.
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On October 11, 2012, Hyde moveddsmiss both actions on the

ground that his speedy trial rightgere violated. On October 16,

2012, the State moved to consabel the two cases, pursuant to
Crim. R. 13. After a hearing o@ctober 17, the motion to dismiss
was denied, and the motion to consolidate was granted.

On October 22, 2012, Hyde enterplas of not guilty and not
guilty by reason of insanity, and he requested an evaluation of his
mental condition both at the present time and at the time of the
charged offenses. On November 6, 2012, the trial court sustained
the motion for a competency evaluation and ordered an evaluation.
A competency review hearing was scheduled for December 13,
2012. On the day of tHeearing, Hyde reque=d a continuance so
that he could call withesses. The matter was continued until
February 25, 2013, at which timehaaring was held. On March 4,
2013, Hyde moved for a second axatlon of his mental condition

at the time of the alleged offemsHyde withdrew that motion on
March 7, 2013.

On April 9, 2013, the day of Hyde'scheduled trial, Hyde again
moved to dismiss on speedy triabgnds. He also moved for relief
from the consolidation of the twactions and for his counsel to
withdraw. The trial court overruledyde’s motions and also filed

an entry finding him competent taasd trial. Later that day, Hyde
withdrew his former plea and plew contest to robbery in Case
No. 12-CR-443. Pursuant to the plea, the robbery charge in Case
No. 12-CR-455 was dismissed. Hyde was sentenced accordingly.

Hyde appeals from his convieh in Case No. 12—-CR-443. His

sole assignment of error states that “trial court committed plain

error by not dismissing both indictments against Mr. Hyde, due to

violation of his spedy trial rights.”
State v. HydeNo. 2013 CA 41, 2014 WiL338790, at *1-2 (Ohio CApp. 2d Dist. March 28,
2014). On March 28, 2014, the appellate courtra#fd the judgment of the trial court, but
remanded the case to the trial court for the limited purposerdating the judgrant entry to
reflect that Hyde entereslplea of no contest, rahthan a plea of guiltyld. On April 18, 2014,
Petitioner filed an Application for Reconsi@tion Pursuant to Appellate Rule 26(AECF No.
7-1, PagelD# 200.) He asserted that his appediibrney should have argued that “he was not

provided a preliminary hearing within the timeripes specified in Crim. R. 5(B) and R.C.



2945.71 . . . the two robbery offenses should have been raised in a single indictment because
evidence from one robbery provided probable cémsthe other robbery; . . .[he] was not being
held on previously imposed sentences, and thugdsebeing held only on ‘pending charges’ for
speedy trial purposes; and . . . the one-month delais competency hearing should have been
charged against the Statendathe triple-count provision shallhave applied after the two
robbery cases were consoliddt” (ECF No. 7-1, PagelD229-30.) The appellate court
considered Petitioner's application for recdesation which the Court construed as an
application under Ohio Appellate Rule 26(B3nd on June 30, 2014, denied the application.
(PagelD# 228.) Petitioner filedtimely appeal. (PagelD# 234He asserted as follows:
1. The trial court committed plain error by not dismissing both
indictments maintained againstr. Hyde as violative of his
speedy trial rights. Mr. Hydeas prejudiced by unnecessary
prosecutorial and judicial teys which denied Mr. Hyde
protection of speedy trial. R.C. 2945.71(E).
2. A defendant charged with multiple related offenses in the
same jurisdiction is entitled to the protection of the triple-count
provision of R.C. 2945.71(E). Aument: A defendant being

held on more than one pending chaigel[igible] for the triple
count provision.

' The appellate court identified the issue this way:

Although couched as an application for recdesation, Hyde acknowledges that he “is
not attempting to reargue this Court's poas holding” and “is simply taking an
approach to arguments thdtosild have been raised” on &ab. In othemwords, Hyde
has neither identified any obvious error in oucigi®n nor raised an issue that we should
have addressed, based on couadmlef, but did not. Hyde'srguments are not properly
raised in an applicain for reconsideration.

Hyde’s application is more properly consieéran application for reopening, pursuant to
App.R. 26(B). When seeking to reopen a dir@ppeal, the defendant “bears the burden
of establishing that there wasgenuine issue’ as to whethlee has a ‘colorable claim’ of
ineffective assistance ebunsel on appeal.”

Decision and Entry (ECF No. 7-1, PagelD# 230.)
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3. A defendant charged with multiple related offenses in the
same jurisdiction is entitled to timely consolidation of separate
indictments under a single casepr@serve the g[u]arantee of a
speedy trial for each crime.
(PagelD# 240.) On January 28, 2015, the Ghipreme Court declined to accept jurisdiction of
the appeal pursuant to S. Ct. Prac. R. 7.08(B) @tate v. Hydel41 Ohio St.3d 1454 (Ohio
2015).

Thereafter, Petitioner filed the instant peititifor a writ of habeasorpus pursuant to 28
U.S.C. § 2254. He asserts that he was convictgoblation of his right to due process and right
to a speedy trial because the Statiled to comply with the mandatory statutory requirements set
forth in O.R.C. § 2945.73 and failed to dismiss bathctments against him (claim one); denied
him a hearing undeBerstein v. Pugh420 U.S. 103 (1975),and a timely mliminary hearing
(claim two); denied him a speedy trial under @R2945.71(E), Ohio’s “tale count” provision
(claim three); and denied him a speedy tualder Ohio law becausi failed to timely
consolidate the charges against him (claim fouBeeMemorandum of Law in Support of
Petitioner’'s ‘Writ of Habeas CorppdPursuant to 28 U.S.C.S. & 22%&CF No. 2.) Itis the
position of the Respondent that Petitioner's claims are procedurally defaulted, fail to present
issues cognizable for federal habeagus relief, and are without merit.

.
Before addressing the merits of any claims, @ourt disposes of Petitioner’s claims that

are either procedurally defaulted or not cognigablhabeas. The Court turns first to claim two

and then to claims three and four.

2 In Gerstein v. Pugh420 U.S. 103 (1975), the Supreme Court held that “the Fourth
Amendment requires a timely judicial determioatof probable cause as a prerequisite to
detention[.]”



A. Procedural Default

In recognition of the equal obligan of the state courts toqtect the constitutional rights of
criminal defendants, and in order to preveeedless friction between the state and federal
courts, a state criminal defendant with federal constitutional claims is required to present those
claims to the highest court dhe state for consideratio28 U.S.C. § 2254(b), (c). If the
petitioner fails to do so, but the state still pad®s a remedy to pursue, his or her petition is
subject to dismissal for failure to exhaust state remettiesColeman v. Thompsp®01 U.S.
722, 731 (1991)Deitz v. Money391 F.3d 804, 808 (6th Cir. 2004). If, because of a procedural
default, the petitioner can no longer present the relevant claimgadteacourt, the petitioner also
waives the claims for purposes of federal halvea®w unless he or she can demonstrate cause
for the procedural default and actual prejudicsulting from the alleged constitutional error.
Edwards v. Carpentef29 U.S. 446, 451 (2000oleman,501 U.S. at 724Murray v. Carrier,
477 U.S. 478, 485 (1986).

In the Sixth Circuit, a court must undertasefour-part analysiso determine whether
procedural default is a bar tohabeas petitioner’s claim#daupin v. Smith785 F.2d 135, 138
(6th Cir. 1986)see also Scuba v. Brigan2b9 F. App’x. 713, 718 (6th Cir. 2007) (following the
four-part analysis oMaupin). Specifically, the United StateSourt of Appeals for the Sixth
Circuit requires the district courts engage in the following inquiry:

First, the court must determine thibere is a state procedural rule
that is applicable to the pettier’'s claim and @it the petitioner
failed to comply with the rule. . . . Second, the court must decide
whether the state courts actually enforced the state procedural
sanction. . . . Third, the court studecide whéter the state
procedural forfeiture is an agieate and independestate ground

on which the state can rely to foreclose review of a federal
constitutional claim.



Maupin, 785 F.2d at 138 (internal quotations omitted)inally, if “the cout determines that a
state procedural rule was not complied with arad the rule [has] an adequate and independent
state ground, then the petitioner” may still obtamiew of his or her clams on the merits if the
petitioner establishes: Y& substantial reason to excuse the default and (2) that he or she was
actually prejudiced by the afied constitutional error.ld. “Cause” under this test “must be
something external to the petitioner, something that cannot fairly be attributed to him[;] . . .
some factor external to the defense [thatpeéwdhed [ ] efforts to comply with the State’s
procedural rule.Coleman,501 U.S. at 753. This “cause and prejudice” analysis also applies to
failure to raise or preserve issues for reviethatappellate level or failure to appeal at &ll. at
750.

Nevertheless, “[iln appropriate cases’ the pintes of comity and finality that inform
the concepts of cause and préged'must yield to the imperatvof correcting a fundamentally
unjust incarceration.” Murray, 477 U.S. at 495 (quotingngle v. Isacc456 U.S. 107, 135
(1892)). Petitioners who fail ®how cause and prejudice for procedural default may nonetheless
receive a review of their clainisthey can demonstrate that auct’s refusal to consider a claim
would result in a “fundamentahiscarriage of justice."Coleman 501 U.S. at 75Csee also Lott
v. Coyle,261 F.3d 594, 601-02 (6th Cir. 2001) (same).e Tundamental miscarriage of justice
exception requires a showing that “in light oethew evidence, no juror, acting reasonably,
would have voted to find him guilty beyond a reasonable doubtlilup v. Delo513 U.S. 298,
329 (1995).

In claim two, Petitioner asserts that that8tunconstitutionally failed to provide him with
a timely preliminary hearing, in violation @erstein420 U.S. at 103 and Ohio Criminal Rules

of Procedure. Petitionarever presented a claim undeersteinto the Ohio courts. He also



failed to raise any issue regarditng denial of a timely prelimingihearing on direct appeal. He
may now no longer do so by opgoa of Ohio’s doctrine ofes judicata. See State v. Cok
Ohio St.3d (1982)State vishmail, 67 Ohio St.2d 16 (19815tate v. Perry10 Ohio St.2d 175
(1967) (claims must be raised omedtit appeal, if possible, or theyll be barred by the doctrine
of res judicata). The state courts were never giveropportunity to enforce the procedural rule
at issue due to the nature of Petitioner's pracalddefault. Although Petitioner attempted to
raise a claim regarding the denial of a dlyn preliminary hearing in his motion for
reconsideration, the state app&dl court held that the issweas not properly addressed in a
motion under Rule 26(A), and therefore consideredcthim only in the context of the denial of
the effective assistance of appellate celnsder Ohio Appellate Rule 26(B).

Ohio’s doctrine ofres judicatais adequate and independemider the third part of the
Maupin test. To be “independent,” the procedurderat issue, as well as the state court’s
reliance thereon, must rely in no part on federal |8ge Colemar§01 U.S. at 732-33. To be
“adequate,” the state procedural rule must be firmly established and regularly followed by the
state courts.Ford v. Georgia498 U.S. 411 (1991). “[O]nly aitinly established and regularly
followed state practice’ may bet@rposed by a State to preveabsequent review by this Court
of a federal constitutional claim.”ld. at 423 (quotinglames vKentucky 466 U.S. 341, 348—
351 (1984));see also Barr v. City of Columhbid@78 U.S. 146, 149 (1964NAACP v. Alabama
ex rel. Flowers377 U.S. 288, 297 (1964).

The Sixth Circuit has consistently held that Ohio’s doctrineesfudicata, i.e.thePerry
rule, is an adequate ground fdenying federal habeas relieLundgren v. Mitche)l440 F.3d
754, 765 (6th Cir. 2006Coleman v. Mitchell268 F.3d 417, 427-29 (6th Cir. 200%gymouw.

Walker, 224 F.3d 542, 555 (6th Cir. 200Byrd v. Colling 209 F.3d 486, 521-22 (6th Cir.



2000); Norris v. Schotten146 F.3d 314, 332 (6th Cir. 1998). i@lcourts have consistently
refused, in reliance on the doctrinereé judicata to review the merits of claims because they
are procedurally barredSee State v. Cql@ Ohio St.3d at 11&tate v. Ishmajl67 Ohio St.2d at
16. Additionally, the doctrine aEs judicataserves the state’s intera@stfinality and in ensuring
that claims are adjudicated at the earliessiibs opportunity. With respect to the independence
prong, the Court concludes that Ohio’s doctrineesfjudicatain this context does not rely on or
otherwise implicate federal law. Accordingly,etlfCourt is satisfied from its own review of
relevant case law that tierry rule is an adequate and ipgemdent ground for denying relief.
Therefore, Petitioner has procedurally defalittaim two. He may still secure review of
this claim on the merits if he demonstratesseator his failure to follow the state procedural
rules, as well as actual prejudice from the constitutional violations that he alleges.
“[Clause’ under the cause andejudice test must be something
external to the petitioner, sometgithat cannot fairly be attributed
to him[;] . . . some objective famt external to the defense [that]
impeded . . . efforts to complyitlv the State’s procedural rule.”
Coleman v. Thompsom01 U.S. 722, 753, 111 S.Ct. 2546, 115
L.Ed.2d 640 (1991).

Maples v. Stegal340 F.3d 433, 438 (6th Cir. 2003).

As cause for his procedural default, Petitromgserts the denial of the effective assistance
of counsel. See Repl(ECF No. 8.) Constitionally ineffective assitance of counsel may
constitute cause for a procedural default, so lasguch claim has been presented to the state
courts and is not, itselprocedurally defaultedEdwards v. Carpenter529 U.S. 446, 451-52
(2000) (citingMurray v. Carrier, 477 U.S. 478, 488-89 (1986)). Here, however, Petitioner
never presented a claim to the stadurts regarding the denial effective assistance of counsel

based on his attorney’s faiki to raise a claim undégerstein. Thus, he has procedurally

defaulted his claim of the denial of the effeetiassistance of counsel by failing to present such



claim to the Ohio Supreme Court. The demitithe effective assistar of counsel therefore
cannot constitute cause for Petitioner'sqadural default of claim two.

The Court notes that Petitioner likewibas failed to establish prejudice from his
attorney’s failure to raise an issue regardingdiu@al of a timely prelinmary hearing. The state
appellate court heloh this regard:

Hyde has not presented a colomlglaim that his conviction is
invalid due to the court’s failureo provide a timely preliminary
hearing. Crim. R. 5(B) requisethe trial court to provide a
preliminary hearing within 10 days arrest or service of summons

if the defendant is in custodyr 15 days following arrest or
service of summons if the defemdais not in custody. Even
assuming that the initial chargekould have been dismissed due
[to] the lack of a timely prelimnary hearing, the dismissal would
not have barred further criminal proceedings based on the
robberies.State v. Bonarrigo62 Ohio St.2d 7, 12, 402 N.E.2d 530
(1980). A valid indictment may beeturned after dismissal of
felony charges for failure to prowada timely preliminary hearing.

Id. Hyde was indicted on June 25, 2012, and July 2, 2012, for the
June 14 and June 11 robberigsspectively. Hyde has not
presented a colorable claim thhe alleged failure to provide a
timely preliminary hearing was prejudicial.

Decision and EntryECF No. 7-1, PagelD# 231.)

Petitioner has proceduraltefaulted claim two.

B. StateLaw Claims

In claim three, Petitioner asserts thatwaas denied his right ta speedy trial under
O.R.C. 8§ 2945.71(E), Ohio’s “triptcount” provision. In claimdur, Petitioner asserts that he
was denied his right to a speedy trial becauseStiate failed to timely consolidate the charges
against him. These claims raise issues reggrthe alleged violabn of state law only, and
therefore fail to provide a badier federal habeas corpus relieA federal court may review a
state prisoner's habegsetition only on the grounds th#te challenged coimfement is in

violation of the Constitution, {@s or treaties of the United &dés. 18 U.S.C. § 2254(a). A



federal court may not issue a writ of habeaggsr‘on the basis of a pived error of state
law.” Pulley v. Harris 465 U.S. 37, 41 (19848mith v. Sowdeys848 F.2d 735, 738 (6th Cir.
1988). A federal habeas court does not functioaraadditional state appellate court reviewing
state courts’ decisions wstate law or procedureAllen v. Morris 845 F.2d 610, 614 (6th Cir.
1988). “[F]ederal courts must defer to a statert's interpretatn of its own rules of evidence
and procedure’ in considering a habeas petititth. (quotingMachin v. Wainwright/58 F.2d
1431, 1433 (11th Cir. 1985)). Only where the errsulted in the denial dundamental fairness
will habeas relief be grantedCooper v.Sowders837 F.2d 284, 286 (6th Cir. 1988). Such are
not the circumstances here.

Claims three and four fail to primle a basis for habeas relief.

[1.

The Court turns now to the merits of Petitioner’s remaining claim as set out in claim one.
Petitioner seeks habeas relief under 28 U.8§.2254. The Antiterrorisnand Effective Death
Penalty Act (“AEDPA”) sets forth standards govieag this Court's review of state-court
determinations. The United State Supreme Coegently described AEDPA as “a formidable
barrier to federal habeas relief prisoners whose claims havedn adjudicated istate court”
and emphasized that courts must not “lightly ¢ode that a State’s criminal justice system has

experienced the ‘extreme malfunction’ for il federal habeas relief is the remedlirt v.

Titlow, U.S. , , 134 S. Ct. 10, 16 (2013) (quatiagington v. Richter562 U.S.
86 (2011));see also Renico v. Le@59 U.S. 766, 773 (2010) (“AEDPA . . . imposes a highly
deferential standard for evaluadi state-court rulings, and demartkat state court decisions be

given the benefit of the doubt.” (internal guaia marks, citations, and footnote omitted)).
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The factual findings of the state appelledeirt are presumed to be correct. 28 U.S.C. §
2254(e) (1) provides:

In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody purdutanthe judgment of a State
court, a determination of a factussue made by a State court shall
be presumed to be correct. Thelgant shall have the burden of
rebutting the presumption of mectness by clear and convincing
evidence.

“Under AEDPA, a writ of habeas corpus shoblel denied unless the state court decision was
contrary to, or involved an unreasonable aapion of, clearly estdished federal law as
determined by the Supreme Court, or based amagasonable determination of the facts in light
of the evidence presented to the state coutisléy v. Bagley706 F.3d 741, 748 (6th Cir. 2013)
(citing Slagle v. Bagley457 F.3d 501, 513 (6th C2006)); 28 U.S.C. § 225d) (1) (a petitioner
must show that the state court's decisionswaontrary to, or involved an unreasonable
application of, clearly establistidederal law”); 28 U.S.C. § 2254((Q) (a petitioner must show
that the state court relied on an “unreasonablem@tation of the facts in light of the evidence
presented in the State courbpeeding”). The United States Court of Appeals for the Sixth
Circuit recently explained these standards as follows:

A state court’s decision is “contsato” Supreme Court precedent
if (1) “the state court arrivest a conclusion opposite to that
reached by [the Supreme] Court oguestion of law[,]” or (2) “the
state court confronts facts thate materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a
different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an
“unreasonable application” und8 U.S.C. § 2254(d) (1) if it
“identifies the correct governing dal rule from [the Supreme]
Court’s cases but unreasonablypkgs it to the facts of the
particular . . . case” or iteer unreasonably extends or
unreasonably refuses to extendegal principle from Supreme
Court precedent to a new contekt. at 407, 529 U.S. 362, 120
S.Ct. 1495, 146 L.Ed.2d 389.
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Coley, 706 F.3d at 748-49. The burdensatisfying the standards detth in 8§ 2254 rests with
the petitionerCullen v. Pinholster563 U.S.170, 181 (2011).

“In order for a federal court to find aasé court’s application of [Supreme Court
precedent] unreasonable, . . . [tlhe state ttowpplication must have been objectively
unreasonable,” not merely “incorrect or erroneoWiggins v. Smith539 U.S. 510, 520-21,
(2003) (internal quotation marks omitted) (citivgilliams v. Tayloy 529. U.S. at 409 and
Lockyer v. Andrade538 U.S. 63, 76 (2003)¥ee also Harrington v. Richtet31 S.Ct. at 786
(“A state court’s determination that a claim lacks merit precludier & habeas relief so long as
“fairminded jurists could disagree’ on the cormess of the state court’s decision.” (quoting
Yarborough v. Alvarado541 U.S. 652, 664 (2004)). In consiohg a claim of “unreasonable
application” under § 2254(d) (1¢purts must focus on the reasblemess of the result, not on
the reasonableness of the state court's analifder v. Palmer 588 F.3d 328, 341 (6th
Cir.2009) (*“[O]ur focus on the ‘unreasonable apation’ test under Section 2254(d) should be
on the ultimate legal conclusion that the stedeirt reached and not wther the state court
considered and discussed evemngla of the evidence.” (quotingeal v. Pucket286 F.3d 230,
246 (5th Cir. 2002) (en banc)gee also Nicely v. Milj$521 F. App’x 398, 403 (6th Cir. 2013)
(considering evidence in the state court record that was “not expressly considered by the state
court in its opinion” to evaluate the reasomaigss of state court’s decision). Relatedly, in
evaluating the reasonableness of a state coultimate legal conclusion under § 2254(d) (1), a
court must review the state cogrtdecision based soletyn the record that was before it at the
time it rendered its decisioRinholster 563 U.S. at 181. Put simply, “review under § 2254(d)

(1) focuses on what a statourt knew and did.1d. at 182.
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In claim one, Petitioner asserts that he waseatdkthe right to a speedy trial. Respondent
argues, preliminarily, that Petitioner failed toepent this issue to the state courts as one of
federal constitutional magnitude and that he therefore has waived his federal claim for review in
these proceedings.

In order to satisfy the exhaimn requirement in habeas pois, a petitioner must fairly
present the substance of each constitutional daithe state courts as a federal constitutional
claim. Anderson v. Harles#159 U.S. 4, 6 (1982pPicard v. Connor404 U.S. 270, 275 (1971).
Although the fair presentment requirement is a rule of comity, not jurisdictemn Castille v.
Peoples 489 U.S. 346, 349 (1989)'Sullivan v. Boerckel526 U.S. 838, 844—-45 (1999), it is
rooted in principles of fedellam designed to allow state courts the opportunity to correct the
State’s alleged violation of a deral constitutional right that threatens to invalidate a state
criminal judgment. In the Sixth Circuit, a getner can satisfy the fair presentment requirement
in any one of four ways: (1) reliance uponldeal cases employing constitutional analysis; (2)
reliance upon state cases employing federal constitutional analysis; (3) phrasing the claim in
terms of constitutional law or in terms sufficiently particular to allege a denial of a specific
constitutional right; or (4) alleging facts wehlithin the mainstream of constitutional law.
McMeans v. Brigano228 F.3d 674, 681 (6th Cir. 2000). Gehetegations of the denial of a
constitutional right, such as the right to a fairltaato due procss, are insufficient to satisfy the
“fair presentment” requirementd.

Petitioner asserted on direct appeal thahheé been denied hisght to a speedy trial
under the Sixth Amendment to the Unit8thates Constitution. He referred Wmited States v.
Ewell, 383 U.S. 116, 120 (1968)nited States v. Marigrd04 U.S. 307 (1971), arBlarker v.

Wingo, 407 U.S. 514, 523 (1972) in support of hiaiml. These are United States Supreme
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Court cases addressing the consbtnal right to a speedy trialHe did not, however, make any
arguments regarding the application of federal speedy trial law to his case or refer to state law
cases employing federal constitutal analysis in support of his claim. Instead, he raised the
claim in terms of the allegeviolation of state law.SeeBrief on Behalf of Defendant-Appellant

(ECF No. 7-1, PagelD# 139-146); jpte Brief on Behalf of Appellant, Tad Hyde (ECF No. 7-1,
PagelD# 160-164.) The state appelleourt likewise addressed the claim in terms of the alleged
violation of state law only:

Hyde appeals from his convioh in Case No. 12-CR-443. His
sole assignment of error states that “trial court committed plain
error by not dismissing both indictments against Mr. Hyde, due to
violation of his spedy trial rights.”

The right to a speedy trial is guaranteed by the United States and
Ohio Constitutions.State v. Adams43 Ohio St.3d 67, 68, 538
N.E.2d 1025 (1989). Ohio’s speedsal statute, R.C. 2945.71,
“was implemented to incorporatbe constitutional protection of

the right to a speedy trial” provided in the United States and Ohio
Constitutions.Brecksville v. Coagk75 Ohio St.3d 53, 55, 661
N.E.2d 706 (1996). Accordingly, thattatute must be strictly
construed against the Stalte.

A defendant can establishpima facie case for a speedy trial
violation by demonstrating that the trial was held past the time
limit set by statute for the crime with which the defendant is
charged.State v. Gray2d Dist. Montgomery No. 20980, 2007-
Ohio—4549, § 15. “If the defendant can make this showing, the
burden shifts to the State to establish that some exception[s]
applied to toll the time and to make the trial timely. If the State
does not meet its burden, the defendant must be discharged. R.C.
2945.73.” Id.

Under R.C. 2945.71(C) (2), th&tate must bring a felony
defendant to trial within 270 gia of arrest. “Each day during
which the accused is held in jail in lieu of bail on the pending
charge is counted as three, purduarthe triple-count provision of
R.C. 2945.71(E). This ‘tripleemint’ provision would reduce to 90
days the time for bringing to trial an accused who is incarcerated
the entire time preceding trial.” (Citation omittedState v.
Dankworth 172 Ohio App.3d 159, 2007—-0Ohio—2588, 873 N.E .2d
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902, 1 31 (2d Dist.). However, an accused is only entitled to the
triple-count provision when he orehs held in jail solely on the
pending chargeState v. Kaiser56 Ohio St.2d 29, 381 N.E.2d 633
(1978), paragraph two of the syllabus.

In addition, the time within which a defendant must be brought to
trial may be extended for the reasons specifically enumerated in
R.C. 2945.72.State v. Brewer2d Dist. Montgmery Nos. 22159,
22160, 2008-0Ohio-2715, | 37, citi®jate v. Palmer84 Ohio
St.3d 103, 702 N.E.2d 72 (1998). riéssible reasons for
extending the trial date includg]ny period of delay necessitated
by reason of a plea in bar or abatement, motion, proceeding, or
action made or instituted by the accused,” R.C. 2945 .72(E), and
“[tlhe period of any continuzce granted on the accused’s own
motion, and the period of any reasble continuance granted other
than upon the accused’s own motion,” R.C. 2945.72(H).

Hyde argues that the triple-coyprovision applied throughout his
case, because the State knew of the June 11, 2012 robbery at the
time he was charged with the June 14, 2012 robbery.

The Supreme Court of Ohio has held: “When new and additional
charges arise from the same factsligsthe original charge and the
state knew of such facts at thené of the initial indictment, the
time within which trial is to begin on the additional charge is
subject to the same statutory limitations period that is applied to
the original charge.” State v. Adams43 Ohio St.3d 67, 68, 538
N.E.2d 1025, 1027 (1989). Howevéin issuing a subsequent
indictment, the state is not subject to the speedy trial timetable of
the initial indictment, when additional criminal charges arise from
facts different from the originalharges, or the state did not know
of these facts at the time ofethnitial indictment.” (Emphasis
added.)State v. Baker78 Ohio St.3d 108, 111, 676 N.E.2d 883
(1997).

We have interpreted this authority to mean that “[a]dditional
crimes based on different facts shibnot be considered as arising
from the same sequence of evefaisthe purpose of speedy trial
computation.” State v. Matthews2d Dist. Montgomery No.
23953, 2011-0Ohio—-2067, | 14, citidgker “[I]f the facts of the
offenses in multiple indictments are truly different—i.e, they arise
from different circumstances, regeidifferent evidence, and are
otherwise distinguishable in aignificant way—the State is
permitted to charge them separately even if all of the facts are
known to the [S]tate when the initial indictment is filedState v.
Jones 2d Dist. Montgomery No. 21974, 2008-Ohio-1603, 1 10.
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In this case, Hyde was chargeith committing robberies at two
different Rite Aid locations on different days in June 2012.
According to the record, at agximately 9:30 a.m. on June 11,
2012, an individual entered a Rited on South Limestone Street

in Springfield and demanded cash and drugs from the pharmacists.
The man was given the cash and drugsd he left the store; the
police had no suspects at that time. On June 14, 2012, an
individual entered a R Aid on West North Street in Springfield
and committed a similar crime. loth robberies, the perpetrator
wore a “hoodie” to cover his face, put his hand inside the pocket of
his sweatshirt, acted as though he had a gun as he approached the
clerks, and demanded cash and di@aar medication (Percocet)
from them. Hyde was apprehended shortly after committing the
June 14 robbery.

Several days after Hyde was aregktthe detective assigned to the
case reviewed the surveillance video from the June 11 robbery.
The detective concluded thatyéte had committed both robberies
and, on June 20, 2012, Hyde wekarged with the June 11
robbery. As stated above, Hyde was indicted on the June 14
robbery on June 25, 2012, and on fume 11 robbery on July 2,
2012.

When Hyde was indicted on theng 14 robbery, the State knew of
Hyde’s alleged involvement imoth the June 11 and June 14
robberies and Hyde had been charged with both robberies.
However, the robberies were contied at sepata locations on
different dates. Hyde's methodology was the same, but the
witnesses and evidence at the two locations were likely to be
different. In our view, the tw robberies were distinct in
significant ways and did not cortsiie a single “pending charge”
for purposes of the speedy triahtstte. Accordingly, after Hyde
was detained for both the June did June 14 robberies, he was
not entitled to the tripleaunt provision of R.C. 2945.71(E).

Hyde was arrested on June 14, 2012. From June 15 to June 20,
2012, he was being held solely for the June 14 robbery.
Accordingly, he was entitled to the triple-count provision for those
six days of confinement. However, from June 21, 2012 until he
pled no contest, he was being held on multiple charges—the June
11 and the June 14 robberies. Aalingly, those days (minus the
days that his speedy trial time was tolled due to motions he filed)
were counted on a one-to-one basis. Counted in this manner, and
considering periods of delay cessitated by Hyde's motions,
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Hyde’s speedy trial time for the June 14 robbery had not expired
when he entered his no contest plea on April 9, 2013.

Hyde’s assignment adrror is overruled.
State v. Hyde2014 WL 1338790, at *2-4.
It does not appear that Petitioner fairhegented a federal constitutional claim regarding
the denial of the right to a spdy trial to the state court&ee, e.g., Foster v. Warden, Lebanon
Corr. Inst.,, No. 1:10-cv-425, 2011 WL 7552411, at *6.0S Ohio Sept. 6, 2011) (general
references tcKlopfer v. North Carolina,386 U.S. 213 (1967), whicheld that the Sixth
Amendment right to a speedy trial applies to 8tates, as well as references to the Sixth and
Fourteenth Amendments did not adequately alertstate courts to the constitutional nature of
claim); Kerby v. BrunsmanNo. 3:08cv287, 2011 WL 3566121 (S.D. Ohio April 28, 2011)
(where appellate brief restricted its scope, leading the state appellate court to address the claim
solely in terms of state law, the petitioner did fairly present a federal speedy trial claim to the
state courts):
Despite recognizing that states édree to prescribe a reasonable
period consistent with constitutial standards” for commencing
criminal trials, the United &tes Supreme Court has found
explicitly that there is “no comisutional basis for holding that the
speedy trial right can be quantifiedo a specified number of days
or months.” Barker, 407 U.S. at 523. écordingly, by pursuing
his claims under the “State SplgeTrial right” provided by Ohio
Rev.Code § 2945.71 rather than netyon the enumerated factors
relevant to the federal constitutional speedy trial guarantee—i.e.,
length of delay, reason for delagefendant’s assertion of right,
and prejudice to defendanBarker, 407 U.S. at 530—{the
petitioner] failed to advance arsybstantive federal constitutional
issue on speedy trial grounds.

Kerby, 2011 WL 3566121 at *10. “A petitioner has rfairly presented his claim merely

because the facts necessary to support a federal constitutional claim are present or because the

constitutional claim appearto be self-evident.”Kelly v. Wilson No. 1:07CVv2856, 2009 WL
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185947, at *9 (N.D. Ohio Jan. 26, 2009) (citiHgggins v. Warden715 F.2d 1050, 1054 (6th
Cir. 1983) (speedy trial claim rootadlely in Ohio’s spedy trial statute does not fairly present a
federal claim to the state courts)eft v. Warden, Madison Corr. InsiNo. 2:11-CV-103, 2012
WL 1902467, at *12 (S.D. Ohio May 25, 2012) (a deoniaDhio’s speedy trial statute does not
necessarily implicate the denial of the federal tr®nal right to a speedy trial). Further, as
previously discussed, to the extent that Pet#roargues that the State violated Ohio’s speedy
trial law, such claim fails to presenbasis for relief. 28 U.S.C. § 2254(a).

Even assuming, however, that Petitionerdei@l claim may be properly addressed in
these proceedings, the record nonetheless reflemtsuch claim does natarrant relief. The
Sixth Amendment guarantees that “[ijn all cma prosecutions, the accused shall enjoy the
right to a speedy triaand public trial.” U.S. Const. amd. VI. “The Supreme Court has stated
that the Sixth Amendment’s speedy trial guagant ‘an important safeguard to prevent undue
and oppressive incarceration prio trial, to minimize anxigtand concern accompanying public
accusation and to limit the possib#isi that long delay will impaithe ability of an accused to
defend himself.”” Bennett v. Wialen, MarionCorrectional Inst, 782 F. Supp. 2d 466, 479 (S.D.
Ohio 2011) (citingUnited States v. Marignd04 U.S. 307, 320 (1971))The protection of the
Sixth Amendment is activated “only when a criminal prosecution has begun and extends only to
those persons who have been ‘accusedhéncourse of that prosecutionMarion, 404 U.S. at
313. The Supreme Court has recognized thatdmstitutional right to a speedy trial permits
some delays depending on the circumstancesach case, and cannot “be quantified into a
specified number of days or month®8ennett,782 F. Supp. 2d at 480 (quotiBagrker v. Wingo
407 U.S. 514, 521-23 (1972)). Barker, the Supreme Court held that a review court should

conduct a “balancing test” to det@ne whether a criminal defermtahas been denied the right
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to a speedy trial, considering tfalowing four factors: the “[ikngth of the delay, the reason for
the delay, the defendant’s assertion ofrfght, and prejudice to the defendanBarker, at 530
(footnote omitted). The length of the delay is “a triggering mechanidish.” “Until there is
some delay which is presumptively prejudiciakrénis no necessity for inquiry into the other
factors that go into the balanceld. “The length of the delay imeasured from the date of the
indictment or the date of tharrest, whichever is earlier’Maples v. Stegall427 F.3d 1020,
1026 (6th Cir. 2005) (citations omitted). “A ldg approaching one year is presumptively
prejudicial and triggers application of the remaining three factdds.{citing Doggett v. United
States505 U.S. 647, 652 n. 1 (1992)).

Here, Petitioner was arrested on June 14, 2@hroximately ten months later, on April
9, 2013, he entered his no contest plea. ThistQualirtherefore consider the remaining factors
of theBarkerbalancing test.

The factual findings of the ate appellate court indicatbat, although on October 11,
2012, Petitioner filed a motion to dismiss ttiearges against him on speedy trial grounds, on
October 22, 2012, he thereaftequested a competency evaloa. On November 6, 2012, the
trial court granted the request. The compefyehearing was schedulet take place on
December 13, 2012, but the trial court grantetitiBeer's request for a continuance of the
hearing, until February 25, 2013n March 4, 2013, Petitioner mal/éor a second evaluation.
On March 7, 2013, he withdrew that requestor8i thereafter, on April 9, 2013, he pleaded no
contest. Se8tate v. Hyde2014 WL 1338790, at *1.

“Not all delays are susceptible to equal blamédriited States v. Schregri#31 F.3d 548,
553 (6th Cir. 2003) (citin@arker, 407 U.S. at 531).

Governmental delays motivatelly bad faith, harassment or
attempts to seek a tactical advantage weigh heavily against the
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government. See id.; see also Ueill States v. Marigrd04 U.S.

307, 325, 92 S.Ct. 455, 30 L.Ed.2d 468 (1971) (harassment is an
improper reason for delay}Jnited States v. Whit®85 F.2d 271,

275 (6th Cir.1993) (“Delays intended to secure a tactical advantage
weigh heavily against the governmént “A more neutral reason
such as negligence or overcrowdmmlrts should be weighted less
heavily but nevertheless should bensidered since the ultimate
responsibility for such circustances must rest with the
government rather than with the defendanBarker, 407 U.S. at
531, 92 S.Ct. 218%ee also Strunk v. United Statdd2 U.S. 434,
436, 93 S.Ct. 2260, 37 L.Ed.2&6 (1973) (understaffed
prosecutor’s office is a neutralason for delay). A “valid reason”

for a delay, such as an unavailable witness, weighs in favor of the
governmentSee Barker407 U.S. at 531, 92 S.Ct. 2182; see also
United States v. Grimmond37 F.3d 823, 828 (4th Cir.) (“Valid
reasons for delaying a trial earweighted in favor of the
Government.”), cert. denied, 525 U.S. 850, 119 S.Ct. 124, 142
L.Ed.2d 100 (1998)Takacs v. Engle768 F.2d 122, 128 (6th
Cir.1985) (explaining that a validelay “weighs in favor of the
government”). Finally, it should be noted that the seddarker
factor “is not a search for a blameless parW/lson v. Mitchell

250 F.3d 388, 395 (6th Cir.2001);stead, the concern is with
“whether the government or the criminal defendant is more to
blame for [the] delay.Doggett 505 U.S. at 651, 112 S.Ct. 2686.

Id. at 553-54.

The record fails to reflect that the delay in bringing Petitioner to trial was motivated
either by bad faith on the part of the governmenherdesire to seek a tactical advantage. To
the contrary, the delay in bringing the Petitiorte trial appears tdave been caused by
Petitioner’'s own request for a doruance in order to obtain aropetency evaluation so as to
assist him in the preparation of a defenSee United States v. Marchbang&81 F. App’x 386,
2015 WL 7787453, at *3 (6th Cir. Dec. 4, 2015) (ehefent’s filing of a motion to continue and
request for competency examination after mgvior dismissal on speedy trial grounds did not
reflect “actions of a defendadiligently asserting his right to a speedy trial.”) (citidgrker, at

532). Accordingly, the reasons for the dedimynot support a Sixth Amendment violation.
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The last factor of thBarkertest likewise does not supporfiading of a violation of the
Sixth Amendment. Under the |&Barkerfactor, the Court reviews peedy-trial claims for three
types of prejudice to a defentda oppressive pretrial confment, excessive anxiety and
concern, and the possibility of an impaired defense—the last being the most important.”
Marchbanks 2015 WL 778453, at *3 (citingnited States v. Bas460 F.3d 830, 837 (6th Cir.
2006)). The record does not beart these concerns. Petitioner slomt allege that his defense
was impaired by the delay in bringing him to ltriaTo the contrary, the record reflects that
Petitioner’s request for a competency evaluatishich assisted him in the preparation of a
defense, necessarily delayed the State’s walbdibring him to trial more promptly.

In sum, upon consideration of the factors set forth urBkker, the Court is not
persuaded that Petitioner has established the defnilaé right to a speedy trial under the Sixth
Amendment.

Claim one fails to provigl a basis for relief.

V.

For the foregoing reasons, the petitifor writ of habeas corpusEENIED. This action

is herebyDI SMISSED.

IT ISSO ORDERED.

/s’ _GREGORY L.FROST
GREGORY L. FROST
UnitedState<District Judge
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