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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ECLIPSE RESOURCES —
OHIOQO, LLC, et al.,

Plaintiffs,
CaseNo. 2:15-cv-177
V. JUDGE GREGORY L. FROST
MagistrateJudge TerenceP. Kemp
SCOTT A. MADZIA,

Defendant.

OPINION AND ORDER

This matter is before the Court for coresigtion of the following filings: (1) Eclipse
Resources |, LP and Eclipse Resources — Ohio, 4. [¢dllectively, “Eclipse”) motion to dismiss
amended counterclaims (ECF No. 26), ScotMadzia’s response in opposition (ECF No. 32),
and Eclipse’s reply memorandum (ECF No. 33); (2) Madzia’s motion for partial summary
judgment (ECF No. 37), Eclipse’s responsepposition (ECF No. 41), and Madzia’s reply
memorandum (ECF Nos. 51); (3) Eclipse’s motionléave to file sur-reply or motion for oral
argument (ECF No. 52) and Madzia’s responsapiposition (ECF No. 54); (4) Eclipse’s motion
for partial summary judgment (ECF No. 58), Madz response in opposition (ECF No. 59), and
Eclipse’s reply memorandum (ECF No. 65).

For the reasons that follow, the CoGRANTS Eclipse’s motion to dismisRENIES
Madzia’s motion for partial summary judgmeDBENIES AS MOOT Eclipse’s motion for leave

to file a sur-reply, an@ENIES AS MOOT Eclipse’s motion for partial summary judgment.
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l. BACKGROUND
A. The Madzia Unit and Madzia Wells

Plaintiff Eclipse is in the business of acqugiand developing oil and gas. Eclipse is the
successor-in-interest to the Oxford Oil Compar@xford”), which is a signatory to the written
agreements at issue in this case. For ease oénefe and because it is undisputed that Eclipse
assumed all of Oxford’s rights in the agreementssate, the Court refers to Oxford as Eclipse in
this Opinion and Order.

Defendant and counterclaimant Madzia & itindividual owner of three parcels of real
property in Harrison County, Ohithe “Madzia Property”). TéaMadzia Property consists of
approximately 128 acres of land.

On April 10, 2006, Madzia and Eclipse entered into an OilGaslLease covering the
Madzia Property (the “Lease”). The Lease’s granting clause states:

GRANT OF RIGHTS AND TERM; WITNESSETH, Thet Lbe said Lesror, in consideration of the sum of Ore Dollar, the receipt of which is hereby
acknowledged, and of the muical covenants and agreements herein contained, does haceby grant unto tbe Lesses all of the oil @nd nataral gas from any source,
which includes methane producsd or gathered from coal seams or other sources generally described as coalbed methane, und iheir constilucnts, in and eeder The
lands hereimafier described, together with the exclusive rights to dril) for, produce, collect, store and market oil and gas and their consistuents znd o inject air, gas,
brine, and any other substance fram any source inlo sny subsarface strsta ofher than patble waier and minable eozi straps, Lessee shall have the exclusive zight
lo conduct geophysieal, seismic and ¢lher methods of explerstion for il or gas by pactics efher tham Lessor without the express prior wrillen pemmission of the
Lessee, Lessee shall have (he right o franspori from, across and shrough Jands hereinafier described oll and gases and their constingents from the subjeci lands and
olher lands which righl to transpon shall survive the term of this lesse so long s the iransportation ig contimued, Lessee shull have the right 1o possess, use and
occupy 50 much of said premises es is necessery end convenient to conduct ifs oil and gas and relsted aclivilies, including bat wot Nmited to (he right 1o instal],

maintain ind replace pipelines, meters, tanks, power stations, commuenication fzciliticg and of her structures, required 1o prodace, siare and Iransport ol and gases
and thelr constinwents. All of the sbave described rights shall axtend fos a 1erm of 5 EE yeers ond so much longer as ofl, gas or their

constituents are produced or are capable of being produced wn paying quaedilies (in 1he sole opirlca of Lessee) of as long as gas is sioted or gas, air, brine or any
olher substance is injecled &s provided hereln or operatioes andfor tzansporlation is meintaiecd on oll or any part of (het certain rec? of land siteated in:

(ECF No. 69-1, at PAGEID # 769.) The Lease therefore grants Eclipse the oil and gas “in and
under” the Madzia Property, “together with the estle rights to drill fo. . . oil and gas and

their constituents.” Id.) The Lease also grants Eclipse tight to transparoil and gas “from

the subject lands and other lands” “from,assr, and through” the Madzia Propertid.X

Finally, the Lease grants Eclipgee right to “possess, use anttopy so much of said premise
2



as is necessary and convenient to conductliemndi gas and related agtigs, including . . . the
right to install . . . structuragquired to produce, store amdnsport oil and gases and their
constituents.” Id.)

In consideration for these rights, Eclipseesgl to pay Madzia “the sum of One Dollar,
the receipt of which is hereby acknowledged,adl as a royalty on the oil and gas proceeds,
free gas if certain conditions are met, and paytnfior damages to crops and fences caused by
operations under the Leased.] The term of the Lease is “8U5) years and so much longer as
oil, gas or their constituents are producedrercapable of being prodedtin paying quantities
(in the sole opinion of Lessee) . .. Id.)

On March 15, 2007, Eclipse began drillinganventional well on the Madzia Property
(the “Shallow Well”). The Shallow Well vgaplaced into production on August of 2, 2007.
Madzia has been receiving royalties from Eclipgee that date. It igndisputed that the
Shallow Well remains in production such that the Lease remains in effect.

Madzia and Eclipse amended the Leassune of 2013 (the “Amendment”). The
Amendment states that “Lessor and Lessee for theiual benefit, desire to amend and modify
the Oil and Gas Lease, as provided for hereinrdier to facilitate the fonation of drilling units
upon the Leased Premises and other lan(iSCF No. 69-2, at PAGEID # 773.) The
Amendment replaces the Leasptoling provision witha new provision that grants Eclipse the
right to pool portions of the MadzRroperty with other lands in@er to create pooling units that
exceed individual property boundarieSee idat PAGEID # 774.

At some point in late 2013, Eclipse begamstruction of a well pad site on the Madzia

Property. Eclipse paid Madzia approximat$60,000 to compensate for the surface damage to
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the Madzia Property due to thellygad’s construction. The @a to be drilled was a 630-acre
drilling unit that includes substantial portiooisthe Madzia Property, in addition to other
property (the “Madzia Unit”). Eclipse began dnlj operations on the Madzia Unit on March 1,
2014.

In April of 2014, Madzia and Eclipse ecuted a third agreemiecalled the “Subsurface
Easement.” The granting clause of the Subsurface Easement states:

NOW, THEREFORE, Grantor, for and in consideration of the sum of Ten Dollars ($10.00) and
other valuable consideration in hand paid to Grantor, receipt of which is hereby acknowledged, does by
these presents GRANT, BARGAIN, AND CONVEY unto Grantee a subsurface easement and right-of-
way to enable Grantee to drill a wellbore or wellbores across, through and under the subsurface of the
Subsurface Tract, as to all depths and formmations, and to provide Grantee ingress to and egress from, and
the right to penetrate, use and occupy, the entire subsurface of the Subsurface Tract for a wellbore or
wellbores. This subsurface easement and right-of-way is strictly limited in application and can only be
used in conjunction with drilling operations on the Madzia Unit #2H well, as permitted on February 19,
2014 and having API Well #34-067-2-128-80-00; Madzia Unit #4H well, as permitted on February 19,
2014 and having API Well #34-067-2-128-70-00; Madzia Unit #6H well, as permitted on February 19,
2014 and having API Well #34-067-2-128-50-00; Madzia Unit #8H well, as permitted on February 19,
2014 and having AP1 Well #34-067-2-128-60-00; Madzia Unit #10H well, as permitted on February 19,
2014 and having API Well #34-067-2-128-40-00 and for no other purpose or purposes whatsoever.

(ECF No. 8-5, at PAGEID # 105.) The Subsurfeesement therefore grants Eclipse the right to
“drill a wellbore or wellbores across, tdugh, and under the subsurface of the [Madzia
Property]” “in conjunction wittdrilling operations on the [Madzia Wells] . . . and for no other
purpose or purposes whatsoeverd.)( The Subsurface Easement further states: “This grant
contains all of the agreements between the antith respect to the subject matter hereof, and
no prior representations or statements, verbal @teny have been made modifying, adding to or
changing the terms of the agreementd.)( The Court refers to the wellbores drilled in

conjunction with the Madzia Unés the “Madzia Wells.”



B. The John Mills Unit and the John Mills Wells

Immediately north of the Madzia Unitamother group of drillinginits called the “John
Mills Units.” Eclipse presented evidence thatNovember of 2013, third party Chesapeake
Exploration, LLC (“Chesapeake”) was planningd@velop and operate four John Mills Units,
which potentially included portions the Madzia Property that weenot included in the Madzia
Unit. Eclipse intended at that time to assigre§dpeake an interest in Eclipse’s leaseholds in
those portions of thieladzia Property.

Eclipse’s Vice President of Land testified inaffidavit that Eclipse planned to backdrill
the Madzia Wells. This meant that Eclipse vebditill wellbores outside of the Madzia Unit in
order to capture the oil and gas inside thalkia Unit. Because Hpse planned to assign
Chesapeake portions of its interests in the MaHemperty that were outie of the Madzia Unit
but that could include the backted wellbores, it sought and obtesd the Subsurface Easement.
Eclipse’s position, therefore, is that the Submste Easement was intended to preserve Eclipse’s
right to maintain wellbores in the Madzia Propeaxtaen if it were to asgh its leasehold rights to
those portions of the Madzia Praopeto Chesapeake. Stated differently, “a subsurface easement
agreement [is] needed when portions of a property are located outsidiilbhg unit, due to
the possibility that future events [may] resul&alipse no longer beingéHessee of the oil and
gas lease covering those parcels.CHENo. 41-6, at PAGEID # 502.)

The following depiction of the property boundaries and drilling uhitstrates this
concept. According to Eclipse, the Subsurfaasement was necessary to preserve Eclipse’s
rights in the wellbores outside of the Madtait (illustrated by thestriped pattern) should it

later give up its leaseld rights to those porns of the property:
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(ECF No. 41-4, at PAGEID # 498.)

Eclipse’s Field Land Coordinator (OperatiorBjett Marlow, testified that he met with
Madzia and the other affectpdoperty owners to explain Eclipse’s need for subsurface
easements in April of 2014. Marlow stated: ‘At time did | ever state or explain that the
subsurface easement agreement was intended t&dipse the right to drill and/or that the
subsurface easement agreement would otheamsand Madzia’s [or the other affect property
owners’] oil and gas leas with Eclipse.” (ECF No. 4106, at PAGEID # 503-04.)

In May of 2014, Eclipse sought a second sutase easement for use in conjunction with
the John Mills Units (“John Mills Subsurface Eamt”). Eclipse does not explain the purpose
of the proposed John Mills Subsurface EasemEuwtipse states only that it “had begun
negotiations to enter into afirent agreement by which Eclips®uld become the operator of
wells drilled within the John Ms Unit.” (ECF No. 41, at PAGEID # 447.) At some point,
although it is unclear to the Court exactly whiealipse became the opé&waof the John Mills
Wells. Eclipse separated the unit into tbar) Mills Unit and the Johklills West Unit.

The John Mills West Unit as initially proposdul not include any portion of the Madzia
Property. Madzia refused to sign the John $/8Lbsurface Easement because he would not
receive a financial benefit from the same. Esdigubsequently changed the boundary line of the
John Mills West Unit to include a sih portion of the Madzia Property.

At some point thereafter, it became cleat tBclipse planned to drill wellbores (the
“John Mills Wells”) through the Mada Property in order to drill the John Mills West Unit from
the well pad site on the Madzia Property. Madhgected to this course of action on the ground

that he never signed the John Mills Subsurtaasement. Eclipse, however, began drilling the
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John Mills Wells on June 3, 2014.

Eclipse’s position in this dispute is thatoes not need the John Mills Subsurface
Easement to drill the John Mills Wells becatlse Lease already grants Eclipse that right.
Madzia’s position is that th8ubsurface Easement supersedes the Lease and is the operative
agreement between the parties. Because, Madgiees, that Subsurface Easement is limited to
the Madzia Unit, Eclipse’s drilling of theldn Mills Wells is a breach of the Subsurface
Easement.

C. The Affidavit

The next issue in dispute involves dfidavit that Eclipse submitted to the Ohio
Department of Natural Resourd¢®DNR”) (the “Affidavit”). Madzia executed the Affidavit
stating that he owns the caahts on the Madzia Property atitht he has no objections to the
drilling of the Madzia Wells. Eclipse submittdte Affidavit to ODNR in order to obtain a
permit to drill the Madzia Wells. Madzia alleges that, “[ijn order to obtain a drilling permit from
the [ODNRY] for the John Mills Wells, the Epfie Entities improperly, and without Madzia’s
knowledge or consent, submitted [the Affidatiat] Madzia had signed solely to allow the
Eclipse Entities to obtain permits for thadzia Wells.” (ECF No. 25 | 33.)

D. The Parties’ Claims

Eclipse filed suit against Madzia on Janu2@y 2015. In its amended complaint, Eclipse
requests a declaratory judgmerdttit can drill, complete, anatherwise operate the John Mills
Wells from the well pad on the Madzia ProperBclipse also asserts a claim for breach of
contract on the ground that Madzia breached #ase by threatening litigation to prevent

Eclipse from drilling and by breaching his dutyatct in good faith with regpect to the Lease.
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Eclipse initially alleged in its complaintdhit “learned that a me Oil and Gas Affidavit
is required [to drilthe John Mills Wells] and that landowreuthorization is needed for the
specific well that is the subjeof the Application for Permit.” (ECF No. 1 1 40.) Eclipse
asserted a claim for specific performance of imattin order to obtaia new affidavit from
Madzia regarding the John Mills Wells. Ed@subsequently dropped that claim because
“[ODNRY] is no longer requiring [it] to submit tHaffidavit].” (ECF No. 66, at PAGEID # 738.)
Eclipse’s amended breach of contract claim, énav, still alleges that Madzia breached the
Lease and Amendment “by failing to execute siecond Oil and Gas #davit required by the
ODNR.” (ECF No. 69 1 47.)

Neither party has filed a motion with respecEclipse’s claims. The Court therefore
does not address those claims in this Opinion and Order.

Madzia filed several counterclaims against Eclipse. Those claims are:

e Count I: Trespass against Eclipser entering the Madzia Property “without
authority, over the expresbjections of Madzia, andithout a valid or legal
right to do so” and using “the surfacetb& well pad site on Madzia’s Property
and the subsurface of Madzia’s Property . . . for the purpose of . . . drilling
wellbores for oil and gaskploration and extracting oigas, or other minerals
from the Property and in relation tiee John Mills Wells” (ECF No. 25 | 38)

e Count Il: Declaratory reliefhat the Lease and Amendnt do not expressly grant
Eclipse the right to drill a wellbore ass, through, or undéhe subsurface of
the Madzia property for the John Mills Wseand that Eclipsés obligated to
indemnify Madzia for the costs of f@@mding this lawsuit and pursuing his

counterclaims

e Count lll: Breach of the Lease and Anmdment by “improperly recycling the

! Madzia asserted a trespass claim against Defend@dtEtiErgy, Inc. (“XTO"), which filed a response in
opposition to Madzia’s motion for summary judgment. Madzibsequently clarified that he is not moving for
summary judgment on amjaims asserted against XTO at this tinfdne Court therefore @s not consider the
claims against XTO in this Opinion and Order.
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Coal Affidavit to obtain permits for ¢hJohn Mills Wells and thereby violating
Ohio law and/or the rules amegulations of the [ODNR]"id. 1 59)

Count VI: Breach of Subsurface Easementimproperly recycling the Coal
Affidavit to obtain permits for the JohMills Wells . . . and thereby violating
Ohio law and/or the rules amegulations of the [ODNR]"id. 165) and by
“using the rights granted [under the Subsurface Easement] for a purpose other
than drilling the Madzia Wells’id. 1 66)

Count V: Breach of the covenant of gdaith and fair dealing of the Lease,
Amendment, and Subsurface Easement by fracking wells in which Madzia does
not have an interest befoitr@acking those in which he does have an interest in
retaliation for refusing to sign the John Mills Subsurface Easement, by pooling a
portion of the Madzia Property intoellohn Mills West Unit in bad faith, by
recycling the Coal Affidan in order to obtain a peiritrto drill the John Mills
Wells, and by drilling the John Mills Wells without contractual authority to do
SO

Counts VI and VII: Promissory estopp®i the ground that Eclipse promised in
the Subsurface Easement “that the wealll site located oMadzia’s Property
would be exclusively used for the pose of exploring, drilling, and extracting
oil, gas, and other minerals from the dizéa Wells and for no other purpose or
purposes whatsoeverjd( 11 85, 88), to Madzia’'s detriment and to the unjust
benefit of Eclipse

Count VIII: Slander of title on the gund that Eclipse misleadingly filed the
Affidavit in order to obtain permits for the John Mills Wells

Count IX: Fraud on the ground that Eclipspresented that the Affidavit would
only be used to obtain permits for the d#&a Wells, when in fact Eclipse used
the Affidavit to obtain permits for the John Mills Wells

Count X: Tortious interference with@spective business relations on the ground
that Madzia could have entered intesimess relationshipsith other entities
willing to extract the oil and gas frothe Madzia Property, but was prevented
from doing so as a relswf Eclipse’s conduct

e Count XI: Injunction to prevent furtihelrilling of the John Mills Wells
Eclipse moved to dismiss each of Madziessinterclaims. Madzia then moved for

summary judgment on a portion of his claim for declaratory judgment (that Eclipse lacks the
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contractual authority to drill the John MiNgells) and on his trespass claim against Eclipse.
Eclipse moved to file a sur-reply in suppofits memorandum in opposition to Madzia’s
motion for summary judgment. Eclipse thenss-moved for summary judgment on Madzia’s
declaratory judgment clairnd moved for summary judgment on a limited portion of Madzia’'s
claim for breach of the implied covenant of good faith and dealing.Cohet will address the
parties’ arguments below.
Il. LAW AND ARGUMENT
A. Declaratory Judgment (Count Il of Counterclaim)
Pursuant to 28 U.S.C. § 2201, “[i]n a case ofialctontroversy within its jurisdiction, . .
. any court of the United States, upon the filingofappropriate pleading, may declare the rights
and other legal relations ahy interested party seeking sudtlaration . . . .” Courts in this
circuit consider five factors to determimdether declaratory relief is appropriate:
(1) whether the declaratogction would settle the caotversy; (2) whether the
declaratory action would senguseful purpose in clarifiyg the legal relations in
issue; (3) whether the declaratory reméxiipeing used merely for the purpose of
“procedural fencing” or “to provide an arena for a race for res judicata;” (4)
whether the use of a declaratory aotiwould increase friction between our
federal and state courts and impropeshcroach upon staterjsdiction; and (5)
whether there is an alternative remedy which is better or more effective.
Grand Trunk W.R. Co. v. Consolidated Rail Coif#6 F.2d 323, 326 (6th Cir. 1984).
Here, as stated above, Codhbf Madzia's cainterclaim seeks a daratory judgment
that: (1) the Lease and Amendment do not expressly grant Eclipse the right to drill the John Mills
Wells across, through, or under the subsurface of the Madzia Property, and (2) Eclipse must

indemnify Madzia for the costs of participatingthis lawsuit. Eclipse moves to dismiss this

claim. Madzia seeks summary judgmentlos first aspect of this claim.
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The Court agrees with the parties that dextbry relief is necessary to settle this
controversy. The Court will address each aspéCount Il of thecounterclaim in turn.

1. Eclipse’s contractual right to drill the John Mills Wells through the Madzia Property

It is axiomatic that the rights and remedieshs parties to an oil and gas lease must be
determined by the terms of the written instrumetérris v. Ohio Oil Co, 57 Ohio St. 118, 128,
48 N.E. 502 (1897). Standard rules of caat interpretation apply. That is:

Under Ohio law, the interpretation ofritten contract terms, including the
determination of whether those terms angbiguous, is a matter of law for initial
determination by the couRarrett v. Am. Ship Bldg. C0990 F.2d 854, 858 (6th
Cir.1993) (applying Ohio law)Potti v. Duramed Pharmaceuticals, In®38 F.2d

641, 647 (6th Cir. 1991) (applying Ohio lawge also Inland Refuse Transfer Co.
v. Browning—Ferris Indus. of Ohio, Incl15 Ohio St.3d 321, 474 N.E.2d 271,
272-73 (1984) (“If a contracs$ clear and unambiguous, thesinterpréation is a
matter of law and there is no issue of fact to be determined. However, if a term
cannot be determined from the four comef a contract, factual determination of
intent or reasonableness may be necgswasupply the missing term.”). “The
role of courts in examining contracts is to ascertain the intent of the pa@igs.”

of St. Marys v. Auglaize Cty. Bd. of Commdsl5 Ohio St.3d 387, 875 N.E.2d
561, 566 (2007). “The intent of the partiepresumed to reside in the language
they choose to use in their agreeme@raham v. Drydock Coal Cp76 Ohio
St.3d 311, 667 N.E.2d 949, 952 (199@gcord State ex. rel Petro v. R.J.
Reynolds Tobacco Cal04 Ohio St.3d 559, 820 N.E.2d 910, 915 (2004). “Where
the terms in a contract are not ambiguous, courts are constrained to apply the
plain language of the contractCity of St. Marys 875 N.E.2d at 566accord
Alexander v. Buckeye Pipe Line .C63 Ohio St.2d 241, 374 N.E.2d 146, 150
(2978) (“[W]here the terms in an ekigy contract are elar and unambiguous,
this court cannot in effect create a nemtract by finding an intent not expressed

in the clear language employed by the part)e However, “[e]xtrinsic evidence

is admissible to ascertain tirgent of the parties whethe contract is unclear or
ambiguous, or when circumstances sunding the agreement give the plain
language special meaning3raham 667 N.E.2d at 952accord R.J. Reynolds
820 N.E.2d at 915. Nevertheless, a court “is not permitted to alter a lawful
contract by imputing an intent contrary ttat expressed by the parties” in the
terms of their written contracWestfield Ins. Co. v. Galafi¢00 Ohio St.3d 216,
797 N.E.2d 1256, 126162 (2003).

Contractual language is ambiguous “onlyamdnits meaning cannot be determined
12



from the four corners of the agreement or where the language is susceptible of
two or more reasonable interpretation€d8vington v. Lucial51 Ohio App.3d
409, 784 N.E.2d 186, 190 (2003) (quoting Potti, 938 F.2d at 64&)also King v.
Nationwide Ins. Cg 35 Ohio St.3d 20819 N.E.2d 1380, 1383 (1988)nited
States Fid. & Guar. Co. v. St. Elizabeth Med..C129 Ohio App.3d 45, 716
N.E.2d 1201, 1208 (1998). “[Clourts may noewxtrinsic evidence create an
ambiguity; rather, the ambiguity must be patent, i.e., apparent on the face of the
contract.” Covington 784 N.E.2d at 190. In determining whether contractual
language is ambiguous, the controiust be construed as a whol&i—State
Group, Inc. v. Ohio Edison Co0151 Ohio App.3d 1, 782 N.E.2d 1240, 1246
(2002) (quotingequitable Life Ins. Co. of lowa v. GerwjckO Ohio App. 277,
197 N.E. 923, 926 (1934)), so as “to gieasonable effect to every provision in
the agreement.Stone v. Nat'| City Banki06 Ohio App.3d 212, 665 N.E.2d 746,
752 (1995)see also Burris v. Grange Mut. Cd6 Ohio St.3d 84, 545 N.E.2d 83,
88 (1989) (“The meaning of a contract iskte gathered from a consideration of
all its parts, and no provision is to olly disregarded as inconsistent with
other provisions unless no other reas@aconstruction is possible.” (quoting
Karabin v. State Auto. Mut. Ins. CdlO Ohio St.3d 163, 462 N.E.2d 403, 406
(1984))). “[Clommon words appearing inethwvritten instrument are to be given
their plain and ordinary meaning unlessnifest absurdity results or unless some
other meaning is clearly intended frothe face or overall contents of the
instrument.”Alexandey 374 N.E.2d at 150.

If the language in the camict is ambiguous, the cowthould generally construe it
against the drafteiSee Central Realty Co. v. Clutté2 Ohio St.2d 411, 406
N.E.2d 515, 517 (1980Mead Corp. v. ABB Power Generation, In819 F.3d

790, 798 (6th Cir. 2003) (applying Ohio lawih particular, “vihere the written
contract is standardizeand between parties of unequal bargaining power, an
ambiguity in the writing will be interpreted strictly against the drafter and in favor
of the non-drafting party.Westfield 797 N.E.2d at 1261. However, this contra
proferentem rule does not allow a court to adopt an unreasonable interpretation of
the contractld. (citing Morfoot v. Stakel74 Ohio St. 506, 190 N.E.2d 573, 574
(1963)). Indeed, the purposetbie contra proferentem rule is to provide a means

of determining which of two reasonablentractual interpretations should control.
SeeRestatement (Second) of Contra8t206 (1981) (“In choosing among the
reasonable meanings of a promise or agreement or a term thereof, that meaning is
generally preferred which operates against the party whdissighe words or

from whom a writing otherwisproceeds.” (emphasis added)).

Savedoff v. Access Grp., In624 F.3d 754, 763—-764 (6th Cir. 2008).

The analogous case Gblumbia Gas Transmission Corp. v. Ogleorms the Court’s
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analysis on this issue. 51 F. Supp. 2d 866 (S.D. Ohio 1990olimbia Gasa company

entered into an oil and gas leagéh individual property owners #t enabled it (the company) to
drill for and store oil on thindividuals’ property.ld. at 868. When the company attempted to
drill its first well, the indviduals requested a pipeline from the well to their holdeat 869.

The company agreed, and the parties entered into a “right-of-way” agreement for purposes of
laying the pipeline.ld. A notation on the right-of-way egement suggested that the company
would be limited to building only one well, whidwontradicted its rights in the original lease
(which did not limit the number of wells)d. at 870. The individualster argued tat the right-
of-way agreement superseded thase with respect to thésue and that the company was
precluded from building more than one well on the propddy.

The court began its analydig stating that the originéase granted the company the
right to build multiple wells on the individuals’ propertid. at 871. The question, therefore,
was whether the subsequent right-of-way agreement modified the &aséd Noting that
“[m]odification cannot be presumed, it must be digaranifested by the action of both parties to
the contract,’id. (quotingCounty Savings Bank v. Salt992 WL 82794, 1992 Ohio App.
LEXIS 2179 (Franklin Co. Ohio App. 1992)), thewt found that “the right-of-way agreement
does not clearly manifest artémt to modify the lease[;rifleed, the right-of-way agreement
contains no reference whatsoever to the leakk. The court concluded that the notation about
building only one well “can only refer to thights granted by the right-of-way, which are
limited to the right to lay a pipelinever and through the premisedd.

The Sixth Circuit affirmed the district court’s decision. 172 F.3d 47 (6th Cir. 1998).

Like the district court, the Sixth Circuit begas analysis by noting thathe original lease
14



clearly and unambiguousbtontains no limitation on ¢hnumber of wells.”ld. at *3. The court
went on to state that “[aubsequent agreement does not modify unambiguous terms in a
preceding contract unless the subsequent agreapecifically evidences an intent to do so.”
Id. (citing Trinova Corp. v. Pilkington Bros70 Ohio St. 3d 271, 638 N.E.2d 572, 576 (Ohio
1994)). Because the court agreed with the distaatt that the right-efvay contract did not
specifically evidence an intent to modify the keas affirmed the district court’s judgment in
favor of the companySee id at *4.

Turning to the facts of the present case,@lourt begins its angalis by analyzing the
Lease and Amendment. The Lease unambiguouslysgeatfipse the right to “transport . . . oil
and gas and their constituents from . . . othieds” “from, across, and through” the Madzia
Property and to “possess, use and occupy so much of [the Madzia Property] as is necessary and
convenient to conduct its oil andgyeelated activities. . including . . . theight to install . . .
structures required to . . . tigport oil and gaseghereinafter referred to as the “Transport
Provisions”). (ECF No. 69-1, at PAGEID # 769 he Amendment does not modify or affect
this right.

Eclipse argues that the Transport Provisigmast it the right to transport oil and gas from
other lands (such as the lands constitutirgdibhn Mills West Unit) across and through the
Madzia Property and to drill Mlbores through the subsurfacetbé Madzia Property for that
purpose. Eclipse asserts that the Leaseis phnguage is unambiguous on this point.

Madzia offers only one counterargument regay the Lease’s plain language. Madzia
states that the Lease gives Eclipse the rigtttamsport” oil and gas aoss the Madzia Property,

but “[does] not grant the Eclipse tires the right to drill wellborethrough the subsurface of the
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Property in connection with wellecated on other property.” (ECF No. 32, at PAGEID # 323.)
Although not clearly stated, Madzia’s argument appé&abe that the Lease sets forth Eclipse’s
rights with respect to the surface of thed?ia Property and not the subsurface.

Madzia’s argument fails. The Lease un&qually applies to Eclipse’s rights “in and
under” the Madzia Property. (ECF No. 691P&AGEID # 769.) The Lease then sets forth
Eclipse’s right to drill for oil and gas locatedder the surface ofé¢hMadzia Property.1d.)
Indeed, it would be illogical for an oil and dgagase to grant only surface rights to a lesee,
e.g., Chesapeake Exploration, L.L.C. v. Bub4 Ohio St. 3d 490, --N.E.3d--, 2015-Ohio-4551,
at 1 21 (“Through a lease, the owner of the minestate, whether or natso the owner of the
surface estate, may convey to another the rights to the minerals that lie beneath the surface.”).
Madzia does not cite any authority impport of his position on this issue.

Because the Lease defines Eclipse’s righitis mespect to the stace and subsurface of
the Madzia Property, it follows that the Transgamvisions grant Eclipsiae rights it claims.

The plain language of these prowiss allows Eclipse to transpait and gas from lands outside
the Madzia Property (includinfpdse encompassed in the John Mills West Unit) through the
subsurface of the Madzia PropertyeeECF No. 69-1, at PAGEIB 769. The plain language
further grants Eclipse the broad right to take action necessary to achieve this purpsse,id,
which includes the right to drill wellboresrtugh the subsurface of the Madzia Property.
Madzia's argument that tHeease is ambiguous on this issg unsupported and ignores the
broad rights that the plalanguage of the Lease conveys.

Having found that the Lease is unambiguoush@spoint, the Court is constrained to

apply the Lease’s plain languaggee Savedof524 F.3d at 763. The Court may not use
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extrinsic evidence, such astfacts that Eclipse sought the Subsurface Easement and the John
Mills Subsurface Easement, or thlaé Subsurface Easement states that it “enables” Eclipse to
drill a wellbore through the Madzia Property e in drilling the Mada Wells, to create an
ambiguity. Id.

The crux of Madzia’s argument—that fxde would not have sought the Subsurface
Easement or the John Mills Subsurface Easerh#érgllready had the ght to drill wellbores
through the subsurface of the Madzia Property—etftoee fails. Eclipse’s motivation in seeking
the Subsurface Easement and John Mills Subsurface Easement cannot alter the unambiguous
language of the Lease.

Having found that the Lease authorizes EBdifo transport oil and gas from the John
Mills Wells through the well phon the Madzia Property, tiesue becomes whether the
Subsurface Easement modifies that right. Nedrgues that the Court should ignore the Lease
and focus only on the Subsurface Easement, whaiotording to Madzia) is a fully-integrated
contract that represents theiemagreement between the parties regarding Eclipse’s “rights in
the subsurface of the [Madzia] Property.” (ER®&. 37, at PAGEID # 410.) Stated differently,
Madzia argues that the Subsurface Easemenintexsled to modify the Lease with respect to
Eclipse’s subsurface rights.

The issue for the Court is whether the Suface Easement “specifically evidences an
intent” to modify the LeaseColumbia Gas172 F.3d at *3. The Court finds no such intent
within the four corners of the document. A<Galumbia Gashere, the Subsurface Easement
does not reference the Lease and does not expressly state that it is modifying theesahé-.

Supp. 2d at 871. There “is no reasonable ingtagion of [the] language [in the Subsurface
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Easement] that can clearly establibat the parties shared a mutual intent to modify the original
lease.” Id.

Moreover, the rights granted by thelfSurface Easement, like the right-of-way
agreement ilColumbia Gasare fundamentally different thaime rights granted by an oil and gas
lease.Cf. id. (“The right-of-way says nothing aboutthight to drill g& wells or conduct
geological tests or surveps defendants’ property.”see also Easemerlack’s Law
Dictionary (10th ed. 2014) (“Unl&k a lease or a license, an easgime. does not give the holder
the right to possess, take from, improve, orthalland.”). Unlike the Lease, the Subsurface
Easement says nothing about Eclipseght to collectoil and gas from the subsurface of the
Madzia Property. In fact, the Subsurface Ezesat makes clear that “this agreement is a
subsurface easement and right-of-way only antbimvay grants or conveys any part of the
underlying fee simple estate of any lands owimggrantor.” (ECF No. 8-5, at PAGEID # 106.)

Madzia’s argument that “[tlhe subject matbé the Subsurface Easement is the Eclipse
Entities’ rights in the subsurface of the Pndpg (ECF No. 37, at PAGEID # 410), cannot stand
in light of this limitation. If the Subsurfadeasement modified the Lease with respect to
Eclipse’s subsurface rights in the Madzia Property, but did not grant or convey the oil and gas
rights in the same, then Eclipse would be pretlfrom producing oil and gas from the Madzia
Unit. But Madzia acknowledges that Eclipsd $tds the right to drill the Madzia Unit pursuant
to the Lease. It would be illogical to conclude that the Subsurface Easement was intended to
modify the Lease with respect to Eclipse’s sufas rights in the Madzia Property while at the
same time concluding that the Lease remainsricefwith respect to Eglse’s right to drill for

and produce oil and gas from thébsurface of the Madzia Property.
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In his reply in support of his motion formumary judgment, Madzieoncedes that the
Subsurface Easement cannot supersede the beasAmendment with respect to Eclipse’s
subsurface rights in the Madzia Proper8eeECF No. 51, at PAGEID # 594 n.5. Instead,
Madzia argues, the Subsurface Easement modifeeskease by limiting Eclipse’s right to drill
wellbores through the subsacde of the Madzia Property.

This argument similarly fails. Regardlefshow Madzia attempts to define the
Subsurface Easement’s subject matter, the fact remains that the Subsurface Easement does not
reference the Lease oat that it is modifying the sam@ladzia’s argument also ignores the
exchange of rights set forth in the plain langiaf the Subsurface Easement. The document
states that it grants Eclipaa easement in exchange for “gwem of Ten Dollars ($10.00) and
other valuable considerationtand paid to Grantor, receiptwhich is hereby acknowledged.”
(ECF No. 8-5, at PAGEID # 105.) Nothing inglkanguage suggests thhe parties bargained
in the Subsurface Easement to limit rightst thclipse receivednder the Lease.

Madzia attempts to force this limitatiortanthe document by pointing to the following
language: “This subsurface easement and right-gfigvatrictly limited in application and can
only be used in conjunction with drilling ogions on the [Madzia Wells] and for no other
purpose or purposes whatsoever.” (ECF Nb, 8 PAGEID # 105.) Mizia asserts that his
attorney added this “for no other purpose omppges whatsoever” language into the agreement
in order to limit Eclipse’s right to drill wellboraa conjunction with driing units other than the
Madzia Unit. Madzia suggedisat, unless the Couatccepts his interpretation of the quoted
language, the Subsurface Easement does not repregsgdt@@o quo

The plain language of the document does nppst this argumentTo the contrary, as
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stated above, the Subsurface Easement statasithatipported by “consideration of the sum of
Ten Dollars ($10.00) and other valuable considenaiti hand paid to Graor, receipt of which

is hereby acknowledged.” (ECF No. 8-5, at PAGE 105.) Nothing about the “for no other
purpose or purposes whatsoever” language sugtpestthe real considdran for the Subsurface
Easement is a mutual intent to modify the leelyg restricting Eclipse’sght to drill wellbores
through the Madzia Property. Indeed, the vawot that Madzia’s attorney added that language
during the parties’ negotiations is extrinsicd®nce that the Court oaot consider given the
unambiguous nature of the contraBee Savedofs24 F.3d at 763.

Within the four corners of the docunethe “for no other purpose or purposes
whatsoever” language serves only to limit the ette which Eclipse can rely on the Subsurface
Easement as authorizationdoll wellbores. Eclipse does natgue that the Subsurface
Easement grants it the right to drill the wellbores at issue in this cAsesuch, the “for no other
purpose or purposes” language relevant to the Court’s analysis.

Madzia further argues that the Subsurface Easement states that it “covers” all of the
Madzia Property such that it must modify thealse. (ECF No. 8-5, at PAGEID # 105.) But this
argument does not address any of the above-statets pdihe fact that the Subsurface Easement
“covers” the Madzia Property does not, itseliedfically evidence an intent to modify the
Lease.

Because the Subsurface Easement does immtecan intent to modify the Lease, its

2 In Count IV of his counterclaim, Madzia allegeatttEclipse LP has breached the Subsurface Easement
by, among other things, using the rights granted thereunder for a purpose other than drilling the Madzia Wells.”
(ECF No. 25 1 66.) But Eclipse has never relied orsthesurface Easement as tharse of its authority to drill
the John Mills Wells. To the contrary, Eclipse’s position has consistently been that its right to drill the John Mills
Wells through the well pad on the Madzia Property stieoms the Lease. Madziaalegation therefore cannot
form the basis of a claim for breachthe Subsurface Easement.
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application must be limited to the specific subject matter to which it re@frColumbia Gas
51 F. Supp. at 871 (limiting the language in the roftvay agreement to the specific pipeline at
issue in that agreement). By tesms, the subject matter of tBabsurface Easement is Eclipse’s
right to drill wellbores in conjunction with édrilling operations on the Madzia Unit. The
Subsurface Easement is fully integrated with eespo this limited subject matter. This means
that the parties cannot rely on extrinsic evidencautggest that they intended to reach a different
agreement regarding Eclipse’s right to drill welles in conjunction with the Madzia Unit. The
fact that the Subsurface Easement is fullygraéed does not, as Madzia claims, place any
restrictions on Eclipse’s rightsnder the Lease that are outside scope of the Subsurface
Easement.

The subject matter at issue in this caseigiels right to drill wébores in conjunction
with drilling operations on thdohn Mills West Unit) is outside the scope of the Subsurface
Easement. The Lease therefore is the operativentiaat on this issue. The Court has already
concluded that the Lease grants Eclipse the t@Htill wellbores though the Madzia Property
in order to use and transfet and gas from other lands suaé those constituting the John Mills
West Unit. As such, the Court agrees with sdi that it is entitled to a declaratory judgment
regarding its right to drill the John Mills We from the well pad on the Madzia property.

The Court accordinglERANTS Eclipse’s motion to dismiss am@ENIES Madzia’s
motion for summary judgment on this aspof Count Il of the counterclaim.

2. Indemnification

The remaining aspect of Count Il okthounterclaim relates to the Subsurface

Easement’s indemnification provisi. That provision states:
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Grantee, its successors and assigns, shall and hereby does indemnify and hold harmless Grantor from and
against all liability, damages, suits, actions, costs and expenses of whatsoever nature (including
reasonable attorneys’ fees) to persons or property caused by or arising out of any of Grantee’s operations
hereunder or otherwise relating to the subsurface easement and right-of-way, except where such claims
result from the acts, omissions and negligence of Grantor.

(ECF No. 8-5, at PAGEID # 106.)

Having found that the Leasetharizes Eclipse to drill ¢#¢John Mills Wells from the
well pad on the Madzia Property, any damagedNéasuffered in attempting to prevent the
same (including pursuing Count Il of his countaim) are damages of his own making. Stated
differently, any such damages result fromddia’s acts. The pin language of the
indemnification provision therefore does not apply to the facts of this case.

The Court accordinglE8RANTS Eclipse’s motion to dismiss Count Il of the
counterclaim in its entirety.

B. Trespass Claim(Count | of Counterclaim)

Madzia alleges that Eclipse trespassedhis property by using the well pad on the
Madzia Property and the subfage of the Madzia Property to drill the John Mills Wells.
Specifically, Madzia argues that Eclipse tresggal on his property by exceeding the authority set
forth in the parties’ agreements. Thiaioh is entirely dependent on Madzia’s proposed
interpretation of the Subsurface Easatrtbat the Court rejected above.

Because the Lease authorizes Eclipsdritbthe John Mills Wés through the Madzia
Property, the Court necessartdgncludes that Eclipse did nexceed its authority by doing so.
Madzia’'s trespass claim therefore fails. The CAQRANTS Eclipse’s motion to dismiss this
claim andDENIES Madzia’s motion for summary judgment on this claim. Madzia’s motion for

partial summary judgment, thereforeDENIED in its entirety. (ECF No. 37.) Because the
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Court need not address Madzia’'gwament that Eclipse lacked &otity to drill haizontal Utica
wells pursuant to the Lease and Amendment, the QatiRHES AS MOOT Eclipse’s motion
for leave to file a sur-reply to Madzia’s motitor summary judgment iarder to address this
argument. (ECF No. 53.)

C. The Affidavit and Related Claims

The Court next addresses Madzia’s claingarding the Affidavit. A brief background
of the statute at issue is necesgargut these claims in context.

The process of drilling an oil and gas well ¢axpact coal mines located in the area in
which the well is drilled. For that reason,i®@Revised Code § 1509.08 sets forth a procedure
for obtaining a permit to drill aail and gas well if the same is be@ located in a coal bearing
township. Section 1509.08as¢s, in relevant part:

Upon receipt of an applicationrfa permit required by section 1509.05 of
the Revised Code, or upon receipt of gpplication for a permit to plug and
abandon under section 1509.13 of the ReviSede, the chief of the division of
oil and gas resources management shalraéte whether the well is or is to be
located in a coal bearing township.

Whether or not the well is or is te located in a coal bearing township,
the chief, by order, may refuse to issue a permit required by section 1509.05 of
the Revised Code to any applicant whohattime of applying for the permit is in
material or substantial violation of ththapter or rules adopteor orders issued
under it. The chief shall refuse to issupeamit to any applicant who at the time
of applying for the permit l®been found liable by a fihaonappealable order of
a court of competent jurisdiction for damatgestreets, road$ighways, bridges,
culverts, or drainways pursuant section 4513.34 or 5577.12 of the Revised
Code until the applicant provides the chief with evidence of compliance with the
order. No applicant shall attempt taazimvent this provision by applying for a
permit under a different name or busgeorganization name, by transferring
responsibility to another person or epitiby abandoning the well or lease, or by
any other similar act.

If the well is not or is not to be located in a coal bearing township, or if it
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is to be located ia coal bearing township, butethandowner submits an affidavit

attesting to ownership oféhproperty in fee simple, inaing the coaland has no

objection to the well, the ¢&f shall issue the permit.
O.R.C. 8 1509.08. The process therefore allowghi¢y seeking to build a well to go through a
permit process that provides an ogpaity for the affected coawner to object to the proposed
well. If the coal owner objectsand if in the opinion of thehief the objection is well founded,
the chief shall disapprove the dipption and immediately returnto [ODNR] together with the
reasons for disapproval and a suggediora new location for the well.l1d. The entity seeking
to build the oil and gas well can bypass thrigcess by submitting an affidavit from the
landowner stating that he or she hasobjections to the proposed weliee id The language
and structure of the statute sugigethat the coal owner’s objam must relate to the well’s
impact on his or her coal rights such tBddNR would find the objection “well founded” and
suggest a new location for the well. Nothing alibe statute suggests that it is intended to
resolve contractual disputbstween a landowner and an oil and gas company regarding the
latter’s contractuaright to drill.

Importantly for purposes of this case, thetgie does not require an oil and gas company
to submit an affidavit from the landowner @sposed to going through the permit process). The
statute similarly does not create a violation for submitting an affidavit expressing the
landowner’s consent to drill a difient oil and gas well. To tt@ntrary, the statute allows an
entity to submit an affidavit from the landowrstating that he or she does not object to the
proposed well. If, as in thisase, the entity submits an dtivit expressing the landowner’s

consent to build a different well, then thatste has not been sdigsl and the language

requiring ODNR to issue the permit does not appiyloes not logically follow that an entity
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that submits such an affidavit has affatively violated the statute.

The Affidavit at issue in this case is attached to Eclipse’s initial complaihe
Affidavit states that Madzia owrtke property at issue, includitige coal rights, and that he has
“no objections to the drilling of the [Madzia W4gllsy [Eclipse] on said premises.” (ECF No. 1-
4, at PAGEID # 40.) Madzia alleges that Esipvrongfully submitted this Affidavit to ODNR
in an attempt to obtain a permit for the John Mills Wells.

Madzia does not allege that the Affidasgiused ODNR to issue the permit for the John
Mills Wells. Madzia does not allege that, had Eclipse applied for a permit instead of submitting
the Affidavit, he would have had any objectidnghe applicationthat ODNR would have
considered “well founded” enough to suggesak@rnative location for the John Mills Wells.
Madzia does not allege that Eclipse attempoealter the plain language of the Affidavit to
include a reference to the John Mills Wells, @tt®DNR was otherwise misled as to the nature
of the Affidavit. In short, Madzia does ndlege that the Affidavit hé any impact on the permit
process whatsoever.

Madzia’s counterclaims involng the Affidavit fail to state alaim for relief. The basis
of Counts Il and 1V is that Eclipse agreedfie Lease and the Subsurface Easement to comply
with all applicable laws and gelations relative tits operations on the Property and that, by
submitting the Affidavit to ODNR in an atternim obtain a permit for the John Mills Wells,

Eclipse failed to comply with state law and therefore breached the contracts. But as stated

3 Although Eclipse subsequently amended its complaint to drop the specific performance claim as well as
the attached Affidavit, both the amended complaint and Madzounterclaim assert clairbased on the Affidavit.
The Court therefore will consider the sameadjudicating Eclipse’s motion to dismisSeeBasset v. Nat'l
Collegiate Athletic Ass 528 F.3d 426, 430 (6th Cir. 2008) (holding that a court analyzing a Rule 12(b)(6) motion
may consider the complaint, public records, and documents centinal claim that are referenciedthe complaint).
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above, Madzia has not alleged any way in wikichpse failed to comply with state law.

Madzia therefore fails to allege a plausibledor breach of the Lease, the Amendment, and/or
the Subsurface Easement. The Court accord@&IRNTS Eclipse’s motion to dismiss these
claims.

Madzia asserts in Count VIII that Hasie slandered the title to his property by
“fraudulently using the Coal Affidavit to obtathe John Mills Wells.” (ECF No. 32, at
PAGEID # 334.) As stated above, however, Madioes not allege that Eclipse was successful
in obtaining a permit on the basis of the Affidathiat Eclipse misrepresented the nature of the
Affidavit to the ODNR, or that Hipse's “implicit statement” thaladzia did not object to the
John Mills Wells constitutes the “publicationaftlanderous statememt&cessary to state a
slander of title claim. (ECF No. 32, at PAGE#334.) Count VIl therefore has no legal basis.
The CourtGRANTS Eclipse’s motion to dismiss this claim.

Madzia alleges a fraud claim in Count IXladzia argues that Eclipse committed fraud
by representing to him at the time he sigtie@ Affidavit that it would only be used in
conjunction with the Madzia WellsMadzia does not, however, akethat Eclipse knew at the
time it made this representation that it would attempt to use the Affidavit to secure a permit for
the John Mills Wells in addition to the Madzia fge Madzia therefore fails to allege facts
suggesting that Eclipse knew itpresentation was false. Madzialaim fails for the additional
reason that he does not allege a plausible link between Eclipse’s conduct in submitting the
Affidavit to ODNR, the fact that Eclipse ultirtey drilled the John Mills Wells, and any alleged
damage to coal on the MadziaoPerty. The Court accordinglgRANTS Eclipse’s motion to

dismiss this claim.
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Madzia’s claim for an injunction (Count Xlkkwise fails to state a claim. Madzia’'s
asserted basis for injunctive relief is that gs# lacks the contractualithority to drill the John
Mills Wells and that the drillingperations on the John Mills Welse illegal because they were
“performed under authority of a permit thatsnasued with an unauthorized and invalid
affidavit.” (ECF No. 25 1 117.) The Court rejectad first portion of this allegation in Section
[I(A) above.

The remaining portion of this allegation fdilscause Madzia does not allege facts to
suggest that the Affidavit véd'unauthorized” or “invalid.”Madzia acknowledges that the
document itself is a valid affidavit that hgised. Although Madzia takassue with Eclipse’s
conduct in submitting the Affidavit to ODNfer a second time, such conduct does not
“invalidate” the Affidavit. The crux of Madzia'slaim is that Eclipse falsely suggested to
ODNR that he (Madzia) consented to the Jbhits Wells by submitting the Affidavit to ODNR
for the second time. But there is no allegathat ODNR acceptetthis suggestion and
wrongfully issued the permit on this basis. lotfé&clipse alleged in its initial complaint that
ODNR rejected the Affidavit and informed Eclipat it must submit a new affidavit specific to
the John Mills Wells in order to bypass the pemnitcess. Madzia does not allege or explain
how the permit came to be issued, the biasithe same, and how it was “unauthorized” or
“invalid.” The Court accordinglfsRANTS Eclipse’s motion to disres Count XI of Madzia’s
counterclaim.

D. Counts VI and VI, and Count X

Counts VI (promisorry estoppel) and Vlinjust enrichment) fatio state a claim for

relief. The unjust enrichment claim is premigegdthe notion that Eclge obtained a benefit by
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drilling the John Mills Wells from the well paah the Madzia Propertipr which Madzia was

not compensated. This claim cannot stand, howavdight of the Cours determination that
the Lease authorizes Eclipse to take such acfitve consideration set forth in the Lease is the
benefit Madzia received in exchange for the biémgfanted to Eclipse. The benefit to Eclipse
was not “unjust” within the meanirgf an unjust enrichment claim.

The theme underlying Madzia’s argument appears to be that, because Madzia would
receive minimal to no royalties from the aitd gas produced from the John Mills Wells, it
would be unjust to allow Eclipse to drill wetites through his property to use in conjunction
with the John Mills Wells. But that is the agment that Madzia made. In exchange for “the
sum of One Dollar,” royalties arertain oil and gas proceedsdrgas if certain conditions are
met, and compensation for damage to his ptgp®ladzia granted Egise a broad range of
benefits that include the right taansport oil and gas from othiands via subsurface wellbores.
Madzia cannot use an unjust enrichment claim to rewrite the terms of that agreSeerg.g.,
Aultman Hosp. Ass’n v. Community Mut. Ins.,@® Ohio St. 3d 51, 55, 544 N.E.2d 920 (1989).

The promissory estoppel claim fails for simitaasons. Madzia alleges that this claim is
based on a promise purportedly set forth in thiesBrface Easement. Stated differently, Madzia
argues that his interpretation of the SubsurfageBant contains a “promise,” on which Madzia
relied, that Eclipse would notidiwellbores through the Madziroperty in conjunction with
any unit other than the Madzia Unit. To the cany, it is black-letter k& that a plaintiff cannot
state a promissory estoppel claim when the subjetter of the alleged pmise is the subject of
a written agreementSee, e.g., O’'Neill v. Kemper Ins. Co¥97 F.3d 578, 583 (6th Cir. 2007).

Because the subject matter of thlleged promise stems from the Subsurface Easement itself,
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Madzia again cannot use an dgble claim to rewrite the terms of that agreement.

Madzia’s argument that the Federal Rubé¢ Civil Procedure allow him to plead
alternative claims does not applyttee facts of this case. Thsoposition of law applies only
when the existence of an express contract is in dispered Barnes v. First American Title Ins.
Co,, No. 1:06CV574, 2006 WL 2265553, at *10 (N@hio Aug. 8, 2006), and no such dispute
exists in this case. Because fhourt rejected MadZmargument that Eclipse promised in the
Subsurface Easement to limit its drilling of weltbs to those drilled in conjunction with the
Madzia Wells, it necessarily rejects Madzia'guanent that Eclipse made such a promise on
which Madzia justifiably relied.

Madzia’s final argument in support of these claims is that an express contract does not
preclude recovery in equity when the defencantéd in bad faith. Unfortunately for Madzia,
“[t]he bad-faith exception is limited to bad faitih‘inducing the partynto entering into the
contract, or . . . in termating the contract.” "White v. Wells Fargo Bank, NA04 F. Supp. 2d
756, 767 (N.D. Ohio 2012) (quotirRgndolph v. New England Mut. Life Ins. Ca6 F.2d
1383, 1387 (6th Cir.1975)). Madzia makes no suclgatiens in this case. His allegations that
Eclipse acted in bad faith by exercising its rights under the Lease, therefore, do not save his
unjust enrichment claim. The Court accordinGIRANTS Eclipse’s motion to dismiss Counts
VI and VII of the counterclaim.

The Court reaches the sanmnclusion with respect to Maia’s tortious interference
with prospective business relatis claim (Count X). Madziaargument with respect to this
claim relies on the premise that Eclipse lifd] the John Mills Wells without Madzia’s

consent, [thereby preventing] Madzia from coctireg with other oil and gas companies to drill
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the John Mills Wells and other Wells througle froperty.” (ECF N. 32, at PAGEID # 336—
37.) Because Eclipse was contractually entitledriibthe John Mills Wells, however, this claim
necessarily fails. The Court accordin@RANTS Eclipse’s motion to dismiss Count X of
Madzia’s counterclaim.

E. Bad Faith Claims

In Count V of the counterclaim, Madzia asserts a claim for brefiti®e covenant of
good faith and fair dealing of the Lease, theehaiment, and the Subsurface Easement. Madzia
alleges that Eclipse breached this duty lagking the John Mills Wells before fracking the
Madzia Wells, by including portions of the MadHeoperty in the John Mills West Unit in bad
faith (“bad-faith pooling”), by improperly recyclg the Affidavit, and blrilling the John Mills
Wells without contractual authority to do so.

The Court already rejected the lattentention. Because Madzia fails to link the
Affidavit to any agreement, the Court likewisgeds Madzia’s contentiothat he can pursue a
claim for breach of the implied contractual dofygood faith and fair dealing on the ground that
Eclipse presented the Affidavit to ODNR.

Eclipse moves to dismiss only the portion ofddia’s remaining allegations that relate to
bad-faith pooling. The allegatis regarding Eclipse’s condustfracking the John Mills Wells
before fracking the Madzia Wells are the sub@a subsequent motion for partial summary
judgment. SeeECF No. 76, at PAGEID # 816.

The Court agrees with Eclipse that Madzallegations of bad-faitpooling fail to state
a claim for relief. Outside of the insurance et Ohio does not recognize a standalone claim

for breach of the implied duty of good faith andt fiealing absent a \id breach of contract
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claim. Wendy’s Int'l, Inc. v. Savenji837 F. App’x 471, 476 (6th Cir. 2009). According to the
Sixth Circuit:
Ohio law, which both parties agreecisntrolling, imposes an implied duty
of good faith on parties to any contraéd Schory & Sons, Inc. v. Frangcigb
Ohio St.3d 433, 662 N.E.2d 1074, 1082-83 (1996). This duty requires
“faithfulness to an agreed common pumand consistency with the justified
expectations of the other partyLittiejohn v. Parrish 163 Ohio App.3d 456, 839
N.E.2d 49, 54 (2005) (quoting Restatemergc@d) of Contracts, § 205 cmt. a
(1981)). But the duty does not create adependent basis for a cause of action.
Thomasville Furniture Indus., Inc. v. JGR In8 F. App’x 467, 472 (6th Cir.
2001) (referring to the covengof good faith and faidealing under Ohio law as a

“ ‘salutary rule of constrction,” not a basis for @ause of action”) (quoting
Bolling v. Clevepak Corp20 Ohio App. 3d 113, 484 N.E.2d 1367, 1376 (1984)).

[T]he implied duty of good faith cannot be breached by acting as allowed
by the specific terms of the contract.
Id. at 476—77.See also Ed Schory & Sons, Inc. v. Soc. Nat'l B&alOhio St. 3d 433, 443-44,
662 N.E.2d 1074 (1996) (holding that the impliedydoftgood faith “is a compact reference to
an implied undertaking not to take opportunisiitvantage in a way that could not have been
contemplated at the time of drafting and whichrefore was not resad explicitly by the
parties”).

MadziacitesSavedoff v. Access Group, IN624 F.3d 754, 764—69 (6th Cir. 2008), in
arguing that Ohio does recognize a stand-alaaiendior breach of the duty of good faith. The
Savedoftourt did nottontradict theNendy’scourt on this issue. THeavedoftourt echoed the
Ohio Supreme Court’s statementdid Schory & Sonwhen it stated: “If the contract is silent,
as opposed to ambiguous, with respect to a partimadter . . . [the parts} are required to use

good faith to fill the gap of a si contract.” 524 F.3d at 764Vhere a contract authorized a
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party to collect interest on a loan, for examplet, was silent as to how and when the party could
do so, the party was required tdleot the interest in good faitiSee id at 764—66.

This issues presented in this case damadlve a matter on which the agreements at
issue are silent. To the comraMadzia argues that Eclipseted in bad faith by pooling his
property as the Lease and Amendment expliellowed it to do. Although Madzia cites
authority in which another jurisdiction has ogoized a claim for bad-faith pooling, it does not
cite any persuasive authorgyggesting that Ohio counsuld do the same. The Court
accordingly finds that the general rule set forthMendy’sapplies such that Madzia fails to state
a claim for breach of the implied covenahgood faith and fair dealing. The Co@RANTS
Eclipse’s motion to dismiss this portion of Cowhof the counterclaim. Because Eclipse’s first
motion for partial summary judgment is directgdhe same portion @ount V, the Court
DENIES AS MOOT that motion.

That leaves Madzia’s alletian that Eclipse acted in bdaith by fracking the John Mills
Wells before fracking the Madz&ells in retaliation for Madzia’'sefusal to sign the John Mills
Subsurface Easement. Eclipse addresses lbgatbn in a recently-filed motion for summary
judgment. (ECF No. 76.) The Court will addsdke parties’ arguments this point once the
motion is fully briefed.

[ll.  CONCLUSION

For the foregoing reasons, the C@BRANTS Eclipse’s motion to dismiss (ECF No.
26), DENIES Madzia’s motion for partial summary judgment (ECF No. BBNIES AS
MOOT Eclipse’s motion for leave to file sur-reply (ECF No. 53), BENIES AS MOOT

Eclipse’s motion for partial summary judgment (ECF No. 58). Only Eclipse’s claims, the
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portion of Count V of Madzia’sounterclaim involving the order in which Eclipse drilled the
John Mills Wells and the Madzia Wells, and diz&’s counterclaimagainst the non-Eclipse
defendants remain pending in this litigation.
ITIS SO ORDERED.
/sl Gregory L. Frost

GREGORM.. FROST
WNITED STATESDISTRICT JUDGE
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