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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Mark A. Aldrich,
Case N02:15¢v-404
Plaintiff,
Judge Graham
V.
Magistrate Judge Kemp
The City of Columbuset al.,

Defendant.

OPINION & ORDER

This matter is before the Court on Defendants’ motion for summary judgment.i&oc
Defendants are the City of Columbus and one of its police officers, Kevin Sindletbe.main,
Plaintiff Mark Aldrich claims that Officer Singleton used excessived@gainst him whenfO
ficer Singleton took him to the ground using an arm-bar takedown technique whilehAldrs
only passively refusing Officer Singleton’s commarAldrich brings a claim for excessive
force under 42 U.S.C. 8§ 1983 and a claim for battery under Ohio law. Aldrich also briags a cl
against the City of Columbus for failure to train its officé@$#icer Singleton argues he is ent
tled to qualified immunity because his use of force was reasonable under thestarmes. Ru
thermore, if Officer Singleton is entitled to qualified immunityen the City of Columbus na

not be liable on Aldrich’€laim that the city failed to train its officers.

Background

There is a video of the incider@olumbus Police DepartmenQPD’) Officer Chance
Knox arrived at 1440NestRich Streetand reported over the radio that he hesdolen vehicle
with two male suspects nearliie requested back up.f@er Knoxexited his cruiser and de-
tained onef the men near the van. The second CPD carrieeon the sceneontained Officer
Singleton and his partnédfficer Andrew Starner. Officer Starner went to inspectréportedly

stolen van; Officer Singleton approached the oslspectMark Aldrich.
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Aldrich stood near the repassenger side of the vand leaned against the hood of an-
other vehicle. He was smoking a aigie and drinking a bedbfficer Singletonapproached A
drich, telling him to put the cigarette down and come with fficer Singletorrepeated the
command but Aldrich refused to comply. Aldrich repodsslightly different commanéthat
Officer Singletonordered him to get on the grour@fficer Singletorsays that Aldrichhespond-
ed to his command by saying “l don’t fucking think so.” Aldrich says that he only adked, “
what?” After thiseight to nine second exchange, Officer Singleton moved towards Aldakh.
ing the few steps towards AldricOBfficer Singletongrabbed Aldrich and knocked hagjarette
away, either from his hand or his modttCompareAnswer at § 22 (knocked from Plaintiff);
with Singleton Dep. at 26 (possibly knocked out of his hand)). Regardless of preciselyhehere t
cigarette came from, the video depicts it flying away from the two men. ©8iogletonthen
put his other hand on Aldrich’s upper back and took him to the ground.

At this stage, it's useful to highlight where the parties’ versions of eveffes. dif

Aldrich claims that in a few second3fficer Singletonapproached him, commanded him
to get on the ground, Aldrich asked hifor‘what?”, Officer Singletorsmacked his cigarette
away, grabbed his arm behind his back, and with his other hand forced hifindicege the
ground.

Officer Singletorclaims thathe commanded Aldrich several times to put his cigarette
down and come with hinOfficer Singletorrecalls Aldrich refusing his commands with profani-
ty: “I think he said, ‘I don’t fucking think so.” (Singleton Dep. at 197§-After this, Officer
Singletm stepped towards Aldrich and attempted to put him in the escort position—a position
where the officer grabs the subjearm above the elbow and at the wr@fficer Singleton
cites this as a Level One use of force. In his After Action Re@diiter Sngletonreported he
attempted to place him in the escort position to take him to the cruiser, but Aldriclatthen
tempted to jerk away from me.” (Singleton Dep. Ex. A, Doc. 16-4 at 14). The video shows A
drich made no attempt to jerk away fr@fficer Sirgleton if he did so, it was a movememt-i
perceptible to the admittedly leresolution camerafficer Singletorslightly revised his stat
ment from the After Action Report, saying in his deposition that when he gréiiiech, he

! Aldrich argueshat Officer Singleton “punch[ed] the cigarette out of Mr. Aldriaiisuth.” (Pl.’s Resp. at 6, Doc.
18). For proof, Aldich cites Defendants’ Answer, in which they admit only that Officer 8togl “knocked the
cigarette from Plaintiff.” (Answer at 1 22, Doc. 3his isn’'t the admission Aldrich says it is, and it's consistent
with Defendants’ argument that Officer Singleton knocked the cigdretteAldrich’s hand.
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“immediately tensed upna | felt like he was trying to jerk away.” (Singleton Dep. at 26). O

ficer Singletorfelt Aldrich’s muscles tense up, which signaled to him that Aldrich mighbe g

ing to jerk away from himOfficer Singletortestified that in his experience, when you putsom
one in the escort position, they sometimes tense up, but he didn’t think it happened frequently.
He further testified that starting in this position, it's easiest to transition to abhartakedown,

and he could think of no other position he might transition to.

Aldrich suffered aut to his face that medical technicians examined at the scene. He was
told he should get stitches, but was not taken to a hospital. Altactla swollen eye the next
morning and said he wasore as all get out.” (Alrich Dep at 55). Aldrich was unable to work
as a “seHemployed mechanic” as he recuperated for the next few days. Aldrich ultiroately
sulted a chiropractor to treat his injuries, and he is now in the process of apphySurial &-
curity Disability benefits.

Il. Legal Standard

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BéthvR.
Civ. P. 5&a).

Courts consider the evidencethe light most favorable to the nonmoving party

and draw all reasonable inferences in that party's faka.ultimate question is

‘whether the evidence presents a sufficient disagreement to require submission to

a jury or whether it is so one-sided tbae party must prevail as a matter of law.
Quigley v. Tuong Vinh Thar07 F.3d 675, 679 (6th Cir. 201@)ternal citation omitted) (quot-
ing Anderson v. Liberty Lobby, Inet77 U.S. 242, 251-52 (1986)). So while the Court draws all
reasonable inferensen favor of the non-moving party, testimony that contradicts an unambigu-
ous video recording @snot create a triable issue of faBhreve v. Franklin Cty743 F.3d 126,
132 (6th Cir. 2014). Under either of the two prongs of the qualifredunity anaysis, “courts
may not resolve genuine disputes of fact in favor of the party seeking sumngmejuitl Tolan
v. Cotton 134 S. Ct. 1861, 1866, 188 L. Ed. 2d 895 (2014).



1. Discussion

A. Qualified Immunity

“A defendant enjoys qualified immunity on summargigment unless the facts alleged
and the evidence produced, when viewed in the light most favorable to the plaintiff, weuld pe
mit a reasonable juror to find that: (1) the defendant violated a constitutionalngh{?) the
right was clearly establisdé Morrison v. Bd. 6 Trs. d Green Twp.583 F.3d 394, 400 (6th Cir.
2009).But “the first step in the qualified immunity analysis reqsiy¢he court to determine the
relevant facts.Chappell v. City Of Clevelan&85 F.3d 901, 909 (6th Cir. 2009). Whée
plaintiff’'s and the defendants’ versions of events diffeouftts are required to view the facts and
draw reasonable inferencesthe light most favorable to the party opposing the [summary judg-
ment] motion. In qualified immunity cases, this usually means adoptirtge plaintiff's version
of the facts."Scott v. Harrig 550 U.S. 372, 378 (2007) (internal citations and quotation marks
omitted).The Court is not required to credit the plaintiff's version of the facts to the atx$ent
contradcted by unambiguous video evidenSee idat 380-81.

Here, a grainy video depicts the entire interaction between Aldrich and CBfragieton.

It does not, however, contain audio. The video depicts the following:

11:20:50 PM — Officer Singleton first appears, walking towards Aldrich who is learning
against a vehicle facing the stolen van.

11:20:57 PM — Officer Singleton stops in front of Aldrich, shining his flashlightlen A
drich, including shining it towards Aldrich’s empty right haAddrich raises his cigarette to his
mouth.

11:20:57 PM -11:21:05 PM- Officer Singleton appears to be speaking to Aldridh; A
drich, unmoved, continues to lean against the front of a vehicle and smoke his cigarette.

11:21:05 PM -Officer Sirgleton moves towards Aldrich rapidly.

11:21:06-07 PM -Officer Singleton grabs Aldrich by the left arm and with his other
hand smacks Aldrich’s cigarette away.

11:21:08—-09 PM ©Officer Singleton places hfsee hand on the back of Aldrich’s neck
or shoulders and drives him into the grouexecuting the arrbar takedown

2 The video bears these timestamps, but Defendants argukettiick is ondour off. (Defs.’ Rept at 3 n.1, Doc.
22).



Officer Singleton spent eight to nine seconds standing in front of Aldrich. At eodiitn
Aldrich make any move towards or away from Officer Singleton.

But the video doesn't tell the whole story. It doesn’t contain audio, and it can’t show the
muscle tensing that Officer Singleton says led to him executing the takedtlsich and @
ficer Singleton agrethey had some verbal exchange, tair accountsliverge on some of the
specifics.Officer Singletonsays that Aldrich tensed up when he hit a cigarette out of his hand
and grabbed his arm; Aldrich doesn’t remember what happened, saying he only resribatber
after he asked Officer Singleton, “for what?”, “the next thing | know,itirthe back of the
cruiser and | come to consciousness, but honestly | don’t remember anythingiogt et
ground and then being put into the back ofdhaser” (Aldrich Dep. at 32:6-12).

To summarize, within eight seconds, Officer Singleton asked Aldrich to get on the
ground, Aldrich said, “for what?”, Officer Singleton attempted to put him in thertggasition,
and then he took him to the ground face first. The parties differ on some facts that thewideo ca
provide; the Court has to view thosetfin the light most favorable to Aldrich. With the facts in
order but with some in dispute, the Court moves to the qualified immunity analysis.

Qualified immuniy requires a twestep analysfs “we ask two questions: (1) whether the
officer violated theplaintiff's constitutional rights under the Fourth Amendment; and (2) whether
that constitutional right was clearly established at the time of the incidkarit v. Oakland Cty.

810 F.3d 384, 390 (6th Cir. 2016). The Court “may conduct this analysiy iorder.”ld.
1. Did the officer violate the plaintiff's constitutional rights under the
Fourth Amendment?

Whether an officer's use of force in effecting an arrest violates the Fourth

Amendment turns on “whether the officer['s] actions are ‘objectivelyoredse’

in light of the facts and circumstances confronting [him], without regard tp [his

underlying intent or motivation.Graham v. Connqr490 U.S. 386, 397, 109

S.Ct. 1865, 104 L.Ed.2d 443 (1989). In this analysis, we pay “careful attention to

the facts and circumstances of ... [the] case, including the severity afrtfeeat

issue, whether the suspect poses an immediate threat to the safety of the officer
or others, and whether he is actively resisting arrest or attempting to exeste ar

% Sometimes, the Sixth Circuit uses a thstap analysisQuigley, 707 F.3cat 680 n.2. “The third step iswhether
the plaintiff offered sufficient evidence to indicate that what the affiiegedly did was objectively unreasonable
in light of the clearly established constitutional righit&state of Carter v. City of Detroi#08 F3d 305, 30-11

(6th Cir. 2005)quotingChampion v. Outlook Nashville, In@80 F.3d 893, 905 (6th Ci2004) (internal quotation
omitted).



by flight.” Id. at 396, 109 S.Ct. 1865 (citations omitted). The ultimate question,
however, is * ‘whether the totality of the circumstances justifiparéicular sort
of seizure.” "St. John v. Hickeyl11l F.3d 762, 768 (6th Ci2005) (quotinglen-
nessee v. Garneid71 U.S. 1, 89, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985)).
Throughout the inquiry, we must carefully balance “the nature and quality of the
intrusion on the individual's Fourth Amendment interests against the couhtervai
ing governmental interests at stak&taham 490 U.S. at 396, 109 S.Ct. 1865.
We are to consider “ ‘reasonableness at the moment’ of the use of force, as
‘judged from the perspegk of a reasonable officer on the scene, rather than with
the 20/20 vision of hindsight,” Goodwin 781 F.3d at 321 (quotingraham 490
U.S. at 396, 109 S.Ct. 1865), and we must take into account the fact that police
officers “are often forced to makelg-second judgmentsin circumstances that
are tense, uncertain, and rapidly evolwingbout the amount of force that ische
essary in a particular situatiorGraham 490 U.S. at 396-97, 109 S.Ct. 1865.

Id. The Court uses the thr&ahamfactors to guidéts analysis.

I.  Severity of the crime

Defendants remind the Court thaé tbfficers were investigatingaar theftthat was a
felony. That's true. Dovetailing with the seco@adahamfactor, courts assess the severity of the
crime becaus# could change a reasonable offiteperspective on the amount of force reece
saryto detain a suspecpecifically, a crime that “carries no connotation of violence” justifies a
lower amount of forceSeeShreve v. Jessamine Cty. Fiscal Cpdf3 F.3d 681, 687 (6th Cir.
2006) (no officer safety component implicated by arrestiged crime)see alsdrhacker v.
Lawrence Cty.182 F. App'x 464, 472 (6th Cir. 2008)'he crime of disorderly conduct is not a
violent or serious crime, and this fact weighs in favor ofgiess forcen arresting [the plai-
tiff].”).

Here, wherOfficer Singletonapproached Aldrich, he suspected hinfieddny theft of a
motor vehicle. The Ohio Revised Code makes grand theft of a motor vehicle a felbay of t
fourth degree. Ohio Rev. Code § 2913.02(B)(5). Thime is more severe than the disorderly
conduct inThackerand the bail-jumping charge Bhreve Buteven felonymotor vehicle theft
does not carry any caotation of violence. &while Aldrich’s suspected crime was a felony, the
first Grahamfactor weighs in favor of less force.

ii.  Whether the suspect posed an immediate threat to the safety of the

officers or others

Aldrich posed almost no threat to anyone. Whs leaning against a truck with a cigarette

in one hand and nothing in his other hand. He never moved towards or away from Officer Sin-
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gleton as he approached. He made no thredtweatening gestures towards Officer Singleton.
He did not brandish any weapons, nor did he change his posture in a way to indicate he would
fight or flee.In short, Aldrich cut a relaxed figure leaning against the hood of a truck.

Officer Singletormakes two points about the threats Aldrich posed: one alspat#ic,
known threat and the other about general, unknown threats. The knowmwtseadit cigarette
in Aldrich’s handThis first point is almost irrelevant. Aldrich alleges that Officer Singletsed
excessive force with the arbrar takedownThis ocurred aftelOfficer Singletorhad already
disabused Aldrich of his lit cigarette, so the cigarette no longer posed arty Torba sure, a
reasonable officer would want to ensure his own safety by removing ateaisés cigarette
before moving theno the cruiserJones v. MontgomeriNo. 15-1142, 2016 WL 5947347, at *6
(W.D. Tenn. Oct. 13, 201§)[A] reasonable officer in Montgomery's position would not know
that slapping a cigarette out of an arrestee's hand prior to handcuffing cedsxaésse
force.”). But this isn't the issue hereOfficer Singletondid this, and then, after the cigarette was
no longer a threat, executed the dvar takedown.

The Court is sympathetic to Officer Singlemrsecond point: police officers encounter
rapidly evolvingsituations often with very little informatio®fficer Singletorargues that A
drich could have reached for something from his pocket or from behind him in theltrtioése
situations, officers don’t know whether a suspect has a weapon, seeks to do them beaathers
or intends to fleeBut the Court is tasked with judging Officer Singletar@actiongiven the n-
formation he had available to him at the time and say whether a reasonaklevadiitd have
done what he did. Andihile the possibility that a suspect would become violent would be in the
mind of any reasonablefafer, in this situation, Officer Singleton saw that Aldrich had a<ig
rette in his left hand and nothing in his other hand. Officer Singleton saw Aldrichrmoakeve
towards him, make no threats, make no attempt to flee, make no attempt to grab anything, and
make no attempt to assume a more aggressive or flight-ready posture.

In cases wheran officer had ahold @ suspecivho was compliant, not fleeing, and
posed no threat with his hands exposed, performing a takedown reagdssive forceSee
McCaig v. Raber515 F. App'x 551, 556 (6th Cir. 2013)A] reasonable jury could find that
McCaig posed little or no threat based on the facts allegédlijittedly, Aldrichwas not voch
ly compliant like the plaintiff ifMcCaig but the difference in the two cases is slight. Furthe

more, Officer Singleton moved on Aldrich quickly, with no indication that he would figheer f



Thisfactor weighs in favor of less force becausdrich posed little threat at any time during the

encounter.

iii.  Whether suspect is actively resisting arrest or attempting to evade
arrest by flight

Aldrich’s resistance was minimal and he made no attempt to evade arresef8utd@nts
posit two arguments to show that the amount of force used was not excessty¢hat Al-
drich’s passive resistance was enough to merit the amount of force used. Secoridrithat A
actively resisted b$tensing up” as Office6ingleton grabbed hinustifying the armbar
takedown. Neither is persuasive.

Aldrich at least passively resisted: he dagdresponded to Officer Singleton’s command
to get on the ground by asking, “for what?” He did not comply with Officer Singletonis
mands. If the Court credits Aldrich’s version of events, he doesn’t recall whetfimouthed
off” to Officer Singleton. Officer Singleton argues that Aldrich admits that ldethe officer, “I
don’t fucking think so,” in response to the officer's command to get on the grounthi8
comes fom Aldrich’s speculation about his general demeanor in that type of situation, not from
any specific recollection of the evehtere’s the quote from Aldrich’s deposition:

Q[uestion].It says here: Plaintiff then made an oral response to Officer Singleton
likely mouthing off to him that he did not feel he had an obligation to come with
Officer Singleton. Do you -- as you sit here today, do you recall that?

A[nswer]. No. But with me, | probably would have an attitude if 'm on my own
property and | havendone noting.

(Aldrich Dep. at 35:23-36:7). The Court cannot adopt Aldrich’s speculation, particulaety wh
construing the facts in the light most favorable to.hiime Court must consider the video plus
Aldrich’s recollection. This version of the factsosvs that Aldrich at least did not immediat
ly—within eightto nine seconds—comply with Officer Singleton’s command to get on the
ground, but that Aldrich only questioned the commars is passive resistance.

“[T]he right of a suspect to be free from the use of physical force when he esisting
police efforts to apprehend him” is a clearly established rigdtidge v. City of Warrens33 F.
App’x 529, 535 (6th Cir. 2013) (plaintiff “played no role in escalating the aggressiBnt’ythe
right to make an arrest or investigatory stop necessarily carries with ighihéoruse someed
gree of physical coercion or threat thereof to effecGtaham v. Connqr490 U.S. 386, 396

(1989). A smple refusaby an unthreatening suspéatcomply with an officer's commands does



not warrant the use of significant for&eeGriffith v. Coburn 473 F.3d 650, 659 (6th Cir. 2007)
(excessive force where officer choked to death a suspect who ignored officeacdsiand pro-
tested that the pokchad the wrong individual¥ee also McCaig v. Rahes15 F. App’x 551,
555 (6th Cir. 2013) (takedown was excessive force where arrestee made no aggestsies

or statements, attempted to cooperate, offered no resistance, anti'itgtedasily.”); Me-
irthew v. Amore417 F. App'x 494, 499 (6th Cir. 2011) (passive resistance in a policangook
room while handcuffed did not justify takedowBaker v. City of Hamiltor471 F.3d 601, 607
(6th Cir. 2006) (suspect surrendering to officer with hands up presented no signifieait thr
therefore, hits with nightstick were unreasonahlejstig v. Mondeaw211 F. App'x 364, 370
(6th Cir. 2006) (passive resistance and yelling while detained did not justityvastimg and
jerking that caused injuryj[N]Joncompliance alone does not indicate active resistance; there
must be something more. It can be a verbal showing of hostility, . .a fi@fjberate act of dief
ance using one’s own body, . . . or some other mechanismEldridge 533 F. App’x at 535
(internal citations omitted).

Here, ly the point that Officer Singleton approached Aldrich, Aldrich enjoyed ¢ to
be free from any physical force above the slight degree that it would tekeddhim to the
cruiser At this point, Officer Singleton could reasonably have ukedorce necessary to re-
move Aldrich’s cigarette and put him in the escort positidrich’s passive resistance does not
itself justify the arrbar takedown. With nothing more, a reasonable jury could find that the
takedown was objectively unreasonable.

And this is the nub of the case: the arm-bar taked®#ficer Singleton alleges that-A
drich tensed up like he was going to jerk away w@éicer Singletonput his hands on him to
put him in the escort positioit.was Aldrich’s “tensing up” that justifiedn Officer Singletors
mind, the escalation of forceom the armbar escort position to the arm-bar takedo@riginal-
ly, Officer Singletorsaid that Adirich “jerked away,” and iAldrich had done sd)fficer Singke-
ton's take down would be permitted as an attempt to restrain a fleeing siggebie video tells
a different story—the video shows that the only movements Aldrich made were those tlaat a re
sonable jury could beliewserecaused by Officer Singleton’s application of forbaybe G-
ficer Singleton did feel Aldrich flinch in a way that indicated he would flee,Haitst not appa

ent from the video.



But even if Aldrich did tense up when Officer Singleton grabbed him, this cannot lead to
an automatic escalation of force to a fficgt armbar takedownlt would be the odd case in-
deed if a person did not tense up when an officer smacked a cigarette out of their hand and
quickly grabbed their arnfprcing it into an uncomfortable positioBeeMcCaig v. RaberNo.
1:10-CV-1298, 2012 WL 1032699, at *3 (W.D. Mich. Mar. 27, 20E2jd, 515 F. App'x 551
(6th Cir. 2013)“T here is a question of fact as to whether an officer in Defendant's position
would have reasonably perceived Plaintiff's action as resistance as opposatut@laeaction
to a sudden loud noisg. Here’s theproblem: if the Court adopts Officer Singleton’s position—
that a suspect’s “tensing up” after being unexpectedly grabbed justiferthdrar takedown—
any officer could induce an involuntary reaction that in turn would justify the offiase of in-
creased forceThis cannot be the rule. The Court finds that a reasonable jury could findthat O
ficer Singleton’s actions were unreasonable, and there exist a genuine dispater@l fact on
this issue.

None of this is to say théaw-enforcement officialgannotuse the arabar takedown
technique on passively resisting suspeseeBozung v. Rawsod39 F. App'x 513, 520 (61ir.
2011) (affirming grant of qualified immunity to officer who used arm-bar takedown orvelssi
resising suspect when suspect did not comply with officer’'s ordeepeated for two to three
minutes—to put his hands behind Hisick) But Bozungdoes nomake an arnbar takedown
maneuver appropriate in every arré&teMcCaig v. RaberNo. 1:10€V-1298, 2012 WL
1032699, at *3 (W.D. Mich. Mar. 27, 2012)ff'd, 515 F. App'x 551 (6th Cir. 2013)s always,
the question is whether the totality of tiecumstances justifies the use of an dran takedown

Here, he totality of thecircumstances dictated the use of adedsgree of force thanfoO
ficer Singleton used. The peakAlfirich’s resistance was aski@fficer Singleton, “for what?”
The only coicrete threaOfficer Singletorperceived was Aldrich’s cigarette, which he removed
from Aldrich easily. And the possibility of other, unknown threats was minimizeddrycA’'s
posture and hand position, especially si@éicer Singletorhad seen both of his hands. And
since the video contradicts Officer Singleton’s statement that Aldrickefleway,” and the
video shows Aldrich made no effort to move away from Officer Singleton, the Counbtcsay
that any of the factors to weigh in favor of the ®rsed byOfficer Singleton

In short, the Court finds that a reasonable jury could find Officer Singleton‘parm

takedown to be objectively unreasonable. In any eteat;redibility of Officer Singleton’sa

10



count is not for the Court to decide, but is the province of the Adgms v. Metiva3l F.3d
375, 387 (6th Cir. 1994).
2. Was the constitutional rightclearly established at the time of the ine
dent?

“In order for a constitutional right to be clearly established, there need aatdse with
the exact same fact pattern, or eviemdamentally simildror ‘materially similar facts; rather,
the question is whether the defendants lfad Wwarning that their actions were unconstitutio
al.” Cummings v. City of Akrod18 F.3d 676, 687 (6th Cir. 2005) (quotidgpe v. Pelzers536
U.S. 730, 741 (2002)“When analyzing whether a constitutional right was clearly established at
the time of the events in question we ‘must look first to decisions of the Supreme Coui, the
decisions of this Court and other courts within our circuit, and finally to decisions ofcother
cuits!” Merriweather v. Zamorgb69 F.3d 307, 315 (6th Cir. 2009) (quotBgckner v. Kilgore
36 F.3d 536, 539 (6th Cir. 1994) (citation omitted)). “The relevant, dispositive inquiry i dete
mining whether a right is clearly established is whether it would be clearc@sonable officer
that his conduct was unlawful in the situation he confroht®ducier v. Katz533 U.S. 194, 202
(2001).

Generically, both the right to bé&reefrom unreasonable seizures and to be free from the
use of excessive foe under the Fourth Amendmeare clearly establishédAdams 31 F.3d t
386 (internal citations omittedMore specifically, the use of a takedown on an unrestrained,
non-fleeing, non-violent suspect has been helthaterially similar circumstances, to be abje
tively unreasonablé&seeMcCaig v. Raber515 F. App'x 551, 553 (6th Cir. February 21, 2013).
In McCaig, the officerbear huggethe suspect and “while lifting him up and executing a leg
sweep, ‘slammled] [the plaintiff] to the ground baftist.” Id. The plaintiff inMcCaigwas
slammed with such force that he broke his wtatAdmittedly, the fore inMcCaigwas more
force than in this case. But in this case, the-bamtakedown led to the plaintiff going face first
into the ground rather than bafikst. Another distinction is that the plaintiff iMcCaigsaid he
would “I'll go easily.” Id. Aldrich never offered compliance; when commanded to the ground, he
said “for what?"But in both cases, the trigger that caused the officer to escalate his use of for
was a tensing up or jerking away that was at least arguably caused bydiies dffemselvesnd
couldeasilybe construed as a natural, involuntary reaction and not an attempt td.flee.

McCaigis a materially similar case that gave Officer Singleton fair warning.
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Other similarcases involved a higher degree of force than thebamtkedown used
here,but nearly all those cases involved more resistance, either passively hi@only case
that involved arguably less forceliastig where a police officer repeatedly raised a handcuffed
suspecs hands high behind her body, which caused serious pain and possibly permanent injury.
211 F. App'xat 371. While the “armbar takedown” may be low on ti@PDforce continuum, it
could actually generate significant injury, particularly if an arrestaaable to brace themselves
with a free hand as they fddce first into the ground with an officer on their batkatap-
peared to be thease here, and Aldrictuffered cuts to his head as a resute armbar
takedown herevas a significant use of forceBecause it was clearly established that the use of
significant force in response to passive resistance may constituteiexdesse, and because
Plaintiff posed no safety threat to Defendant [Singleton] or to others, [Singietoof entitled to
summary judgment based upon qualified immuhiByrne v. BerpNo. CIV. 13-15118, 2015
WL 3476956, at *8 (E.D. Mich. June 2, 2015) (holding that pre-2013 castdawy established
that an arrbar takedown was excessive force on a suspect who failed to immediately obey an
officer's commands and asked “why am | being arrested?”)

Officer Singleton’s motion for summary judgment on the basis of qualified immignity

denied.
B. State law claim

Aldrich’s statelaw claims are timdarred by the statute of limitationldrich stated a
claim for battery. (Compl. at Y #89).UnderOhio law, an action for battery must be brought
within one year after the incident. Ohio Rev. Code § 2305.111(B). The incident occurred on
April 23, 2013. The statute of limitations ran on April 23, 2014. Aldrich filed his complaint on
January 29, 2015. Therefore, Aldrich’s state law battery claim is timeeb#@idrich makes no
attemptto argue this point.

C. Municipal liability

Aldrich alleges that the “City of Columbus was deliberately indifferent in geimg,
adoption and dissemination of policies, supervision, and discipline of its officers.” (Catrfipl
70, 73).Specifically, Aldich alleges that the City didn’t train its officers adequately in twe ar
as.One:on the “use of excessive force in situations where its officers got caughthepea t

citement of the moment, believed they had been treated disrespectfully, veacaptie the
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subject’s full attention and cooperation during an investigation, and viewed thet sishgee-
peat offender or lowetlass member of society who needed to be taught a leskbrat { 69.
Two: on the “fabrication of inculpatory facts in theolige reports and/or omission of material
exculpatory facts in order to overcharge and entice suspects to enter plesstzrgarecute a
release or waiver of argfaims for excessive force . . . ld(at § 73.

Municipalities aregenerallynotvicariously liableunder § 1983or the action®f their
employeesD'Ambrosio v. Marinp747 F.3d 378, 386 (6th Cir. 2014). A municipality is only
liable under § 1983 f the challenged conduct occurs pursuant to a municipality's ‘official pol
cy, such that the municipality's promulgation or adoption of the policy can be said to have
“cause[d]” one of its employees to violate the plaintiff's constitutional rigldsat 386 (citing
Monell v. Dep't of Soc. Servs. of N.Y 36 U.S. 658, 692 (1978)

A plaintiff can make a showing of an illegal policy or custom by demonstrating
one of the following: (1) the existence of an illegal official policy or legislative
enactment; (2) that an official with final decision making authority ratified illegal
actions;(3) the existence of a policy of inadequate training or supervision; or (4)
the existence of a custom of tolerance or acquiescence of federal rightenlati

Burgess v. Fischef735 F.3d 462, 478 (6th Cir. 2013). To succeed on a fditdirain claim
Aldrich needs to show that the City of Columbus’s failure to train demonstratbsliaérate
indifference’ to the rights of its inhabitantShamaeizadeh v. Cuniga3B8 F.3d 535, 557 (6th
Cir. 2003) (quotingCity of Canton v. Harris489 U.S. 378, 389 (1989)

Here, neither of Aldrich’s two categories of training failures can paissnary judgment.
Broadly, Aldrich points to two areas where CBR&Ining is deficient: (1) training officers te+
spond in a measured way given a heightened emostatgland(2) training officershow to not
lie when filling out police reports. Aldrich points to no evidence to indicate that thely-
lumbus failed to train its officers in either of thea® areas. On the contrary, there is evidence
in the recordhat the City of Columbus does train its police officers on the use-of-foraawont
um, the technique used heréie armbar takedown— and that the goal for any officer is to use
the least amount of force necessary to achieve a satisfactory Additth presents no evidence
that CPD fails to train its officers to not lie in their policpads or of the broader alleged meth-
od of overcharging criminal defendants to prodiaieility releasesn exchange for plea agre
ments Aldrich’s claims fall woefullyshort ofa genuine issue of material fabhat should go to
the jury.
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Aldrich’s best argument is this: if CPD trained its officers to use arbamtakedown in
this type of situation, and that is unconstitutional, then CPD’s training wassiitgtonally
inadequate. Thus, the City of Columbuast have been deliberately indifferéathe rights of
Columbus’sresidentsThe bespiece of evidence on this point is that the “arm bar take down” is
on the buffet of force optiorat level one oCPD’s force continuumSo, per CPD policythe
armbar takedowris one of the options withithe next level of force after level zero, whidh i
cludes officer presence, verbal and non-verbal commands, search and hand&iffgieton
Action-Response Report at 1, Doc. 16-5). To be sure, level zero didn’t work here—Aldrich
failed to comply with Officer Singleton’s commandit there is no evidence that CPise-
of-force continuunrequiredOfficer Singleton (or any other officery perform an arntar
takedavn immediately after level zero use of force proves ineffectations in the same gen-
eral useof-force category could result in materially different uses of fakseOfficer Knox put
it, the training provided by the City of Columbus taught him to respond to a suspectaflevel
resistance appropriately, working up the use-of-force continuum as thesitiatates. (Knox
Dep. at 26:5-22)This is far from the deliberate indifference that Aldrich needs to sb®u-
vive summary judgmeni heefore, lacking any dispute of material fact on the issudafell
liability, Defendants’ motion for summary judgment is granted on Aldrich’s clg@amat the

City of Columbus.

V. Conclusion

Defendantsmotion for summary judgment GRANTED IN PART AND DENIED IN
PART. (Doc. 16).The Court grants Defendants summary judgment on Plaintiff's state law bat-
tery claim and Plaintiff'$Monell claim. The Court denies Defendants summary judgment on
Plaintiff's excessivdorce claim.

IT IS SO ORDERED.
s/ James L. Graham

JAMES L. GRAHAM
United States District Judge

DATE: October 18, 2016
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