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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JUSTIN D. COHEN,
Plaintiff,
Civil Action 2:15-cv-431
V. JudgeJamesL. Graham

MagistrateJudge Elizabeth P. Deavers

GARY C. MOHR, et al.,

Defendants.

ORDER AND REPORT AND RECOMMENDATION

This matter is before the Court for coresigtion of Defendantotions for Summary
Judgment (ECF Nos. 52 & 69), PlaintifResponse in Opposition (ECF No. 91), and
Defendants’ Reply (ECF No. 102). For the reasons that followRE(SOMMENDED that
Defendants’ Motion foSBummary Judgment B8RANTED and that judgment be entered in
favor of Defendants.

. BACKGROUND

Plaintiff, a former prison inmate under the @ast and control of the Ohio Department of
Rehabilitation and Correctionh@g “ODRC”), was incarcerateat the Belmont Correctional
Institution (“BCI”) at the time othe filing of his Verified Cmplaint. Plaintiff brought his
claims pursuant to 42 U.S.C. § 1983 allegingations of the Eighth Amendment against
Defendants Gary C. Mohr, the Directortbé Ohio Department of Rehabilitation and
Corrections (“ODRC"); Dr. Andrew Eddy, thea®¢ Medical Directofor ODRC; Mick Oppy,
the former warden of the Correctional Receptamnter (the “CRC”); Lsa Entler, the former

Healthcare Administrator for the CRC; Mich&Mdler, the Warden at BCI; Brad Eller, the
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former Healthcare Administrator at BCI; Di&saron Samuels and Blaweidman, physicians
employed by ODRC who treat inmates at BOhd aViichelle McNally, a nurse at BCIl. (ECF
No. 8.)

According to Plaintiff's Verified Complain he first received medical care from
Defendants for his preexisting Crohn’s diseasé/arch 15, 2014, the day he arrived at CRC
from Montgomery County, Ohio. (ECF No. 8 at PJaintiff states that he requested treatment
with Entocort, but instead reged Azacort on March 17, 2014ld(at 6.) Plaintiff also states
that on March 18, 2014 he began receivingttneat with Mesalamine and passed a kidney
stone. [d.) According to Plaintiffhe signed a second set of medical release forms on March 20,
2014 in order for prison officials to receivestprior medical records detailing his treatment
history for Crohn’s Disease and kidney stoned.) (Plaintiff stateshat on March 21, 2014 he
unilaterally lowered his daily dage of Mesalamine due to stomach pain and incontineiig. (
Plaintiff claims that for the next six dake suffered “severe cramps and frequent bowel
movements from the Crohn’s Disedsas well as kidney pain.ld.)

Plaintiff further states thain March 28, 2014 he met with an unnamed doctor who told
him that his x-rays were negatiyor additional kidney stonesld(at 7.) According to Plaintiff,
he again signed medical releases for his prior medical recddds. P(aintiff claims that for the
next two days he “was stilh extreme pain, having frequestbmach upset and cramps, and
frequent bowel movements.ld() On March 31, 2014 Plaintiff again saw the doctor, who
informed Plaintiff that he would not be tredteith Entocort and that he should purchase over
the counter pain relievers to help manage his path) According to Plaintiff, he signed a

fourth set of medical release forfias his prior medical records.ld()



Plaintiff claims that from April 1-7, 2014 tsuffered “constant nausea, constant pain and
irritable bowels, depression, fatigue and exhaustion from loss of significant sleep” and filed a
complaint with the warden.Id.) According to Plainff on April 9, 2014 doctors began
treatment with Prednizone andd2ecol in place of Mezalamineld(at 8.) Plaintiff states that
on April 16, 2014 he saw another doctor, vanescribed a potassium supplemendl.) ( Plaintiff
further states that on April 17, 2014 he begareiving Hytrin and was told by an unnamed
nurse that his medical release fonvere faxed to the wrong numbeid.]

According to Plaintiff, on April 18, 2014 hmet with a mental health official for
depression prior to his transfer to BCId.(at 9.) Plaintf alleges that on April 21, 2014, an
attorney sent a letter to CRC that included dosuot® from his previoulealthcare providers,
including a recommendation that Plaintéiceive “Entocort 9 mg by mouth daily.1d( at 9, 27.)
Plaintiff states that he ctinued to suffer abdominal paand incontinence and on April 23,
2014 saw a dietary technician, whalered an adjustment in his diet to six small meals daily.
(1d.)

Plaintiff states that he met with Defdant Oppy on April 25, 2014 and explained his
various complaints.Iq. at 10.) Plaintiff also statesahon April 26, 2014 he saw a nurse and
again requested Entocortd.) On April 28, 2014 Plaintiff aajn saw the nurse and filed an
informal complaint claiming inadequate medical treatmelat) (Plaintiff stateghat he saw the
doctor on May 1, 2014 and learned that CRC still hat received his medical recordsd.)

Plaintiff claims that on an unstated datemet with Defendant Entler regarding his
complaint. According to Plaintiff, Defendant tar told him that she would speak to the doctor
and that Vitamin D supplements and pain relisweere available in the CRC commissarid. (

at12.)



Plaintiff further statesn his Complaint that CRC stafid bloodwork and other lab work
on May 8, 2014. 1(l.) According to Plaintiff he was “dttifeeling ill with no relief, nausea and
upset stomach throughout day and night . . . losieight and still unable to eat, have a normal
bowel movement or sleep for any length of timdd.)( Plaintiff stateghat on May 9, 2014 he
learned that at least some of his medieabrds had reached BCI medical staffl.)( Plaintiff
claims that from May 10-20, 2014 Hytrin wasawailable and he filed a grievance on May 14,
2014. (d.) According to his Complaint, Plaifithad more bloodwork done the next dajd.X

Plaintiff states that when he was tséerred to BCl on May 21, 2014 he “was still
experiencing discomfort and abdominal painid.) According to Plaintiff, he saw health
services at BCl on May 23, 2014 and explainedeslical history and his complaints about the
care he received at CRCld(at 13.) Plaintiff states that kaw a mental health official on May
27, 2014 and again reiterated his complaints aatédthat his treatment was causing “additional
anxiety and depression.’ld()

Plaintiff states that on June 4, 2014 he saw aenfar a sinus infean that he attributes
to “his allergies and weakened immune systend” gt 13-14.) According to Plaintiff, he
received a prescription for Benedryl on June 6, 201dl.af 14.) Plaintiff sites that he saw the
doctor on June 17, 2014 and received a prdasmipf antibiotics for his sinus infection,
although he refused to take it aftmmsulting his family physician.ld.) Plaintiff claims that his
Crohn’s Disease had then gone uateel for almost 90 daysld() On June 24, 2014 Plaintiff
again saw a doctor. Plaintiffaes that he signed an Agaiistdical Advice form regarding his
refusal to take his antibioticld() Plaintiff also states thatdldoctor informed him that “there

are no kidney stone issues.td.j



Plaintiff further states thdte received potassium, Hytrin, and Vitamin D on June 27,
2014. (d.) According to Plaintifthe continued to suffer abdomirgain and incontinence and
saw Defendant Dr. Weidman on July 10, 2014.) (According to Plaintiff, Defendant Dr.
Weidman terminated the appointmevitien Plaintiff continued to fese to take his antibiotics.
(Id. at 14-15.) According to Plaintiff, he domued to suffer his previous symptoms and had
more bloodwork done on August 20, 2014d. &t 15.) Plaintiff stas that he had another
doctor’s appointment on August 30, 2014, x-rays taken on September 8, 2014, and additional
bloodwork done on September 12, 201Kl.)( Plaintiff claims that on September 17, 2014
Defendant Dr. Samuels informed him of the pree of additional kidney stones but said that
“there was nothing the doctor was able to do for hinhd?) (

Plaintiff states that he reegd a response to his complairom Defendant Eller that
recommended he “continue to follow your plarcafe” and “report any changes to Nurse Sick
Call.” (Id. at 16.) Plaintiff also stas that the continued inclosi of peanut butter and whole
grain bread in his meal plan exacerbated his symptolalg. Flaintiff claims that on November
4, 2014 he again saw Defendant Dr. Samuels,‘wégfased to offer any remedy or relief from
the constant suffering.”ld. at 16.)

On February 2, 2015 Plaintiff filed his @plaint alleging Defendants’ deliberate
indifference in violation of his Eighth Amendntaights against cruelnd unusual punishment.
(Id. at 18.)

[I. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 58]H¢ court shall grant summary judgment if

the movant shows that there is no genuine déspstto any material fact and the movant is

entitled to judgment as a matterlafv.” Fed. R. Civ. P. 56(a). “The moving party has the initial
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burden of proving that no genuine issue of matdact exists, and the court must draw all
reasonable inferences in the lightshéavorable to the nonmoving partyStansberry v. Air
Wisconsin Airlines Corp651 F.3d 482, 486 (6th Cir. 2011) (internal quotations omittéd);
Fed. R. Civ. P. 56(e)(2) (providing that if a pydffails to properly address another party’s
assertion of fact” thethe Court may “consider the fact undispd for purposes of the motion”).

“Once the moving party meets its initial barg the nonmovant must ‘designate specific
facts showing that there asgenuine issue for trial.”"Kimble v. WasylyshyiNo. 10-3110, 2011
WL 4469612 at *3 (6th CirSept. 28, 2011) (quotin@elotex Corp. v. Catretd77 U.S. 317, 324
(1986));see alsd-ed. R. Civ. P. 56(c) (requiring a partyimtaining that a fact is genuinely
disputed to “cit[e] to particalr parts of materials in thegord”). “The nonmovant must,
however, do more than simply show that thesoime metaphysical douds to the material
facts, . . . there must be evidence upon whiclasamable jury could return a verdict in favor of
the non-moving party to create a genuine disputeé v. Metro. Gov't of Nashville & Davidson
Cnty, 432 F. App’x 435, 441 (6th Cir. 2011) (intermpiotation marks and citations omitted). In
considering the factual allegatis and evidence presentediimotion for summary judgment,
the Court must “afford all reasonable inferenees] construe the evidence in the light most
favorable to the nonmoving partyCox v. Kentucky Dep’t of Trans3 F.3d 146, 150 (6th Cir.
1995). “When a motion for summary judgmenproperly made and supported and the
nonmoving party fails to respond with a showin§fisient to establish aessential element of
its case, summary judgmieis appropriate.”Stansberry651 F.3d at 486 (citinGelotex 477
U.S. at 322-23).

Further, the Court holdso sefilings “to less stringent standards than formal pleadings

drafted by lawyers.”Garrett v. Belmont Cnty. Sheriff's Dep’No. 08-3978, 2010 WL
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1252923, at *2 (6th Cir. April 1, 2010) (quotiktaines v. Kerner404 U.S. 519, 520 (1972)).
This lenient treatment, however, has limits; “cowtt®uld not have to guess at the nature of the
claim asserted.”Frengler v. Gen. MotorsA82 F. App’'x 975, 976-77 (6th Cir. 2012) (quoting
Wells v. Brown891 F.2d 591, 594 (6th Cir. 1989)). this context, the Court has thoroughly
reviewed the pleadings and otltecuments presented by Plaintiff as it proceeds to rule on
Defendants’ Motion foBummary Judgment.
[ll. ANALYSIS
A. Defendants’ Supervisory Liability under 42 U.S.C. § 1983
Plaintiff brings his claims against Defgants under 42 U.S.C. 8§ 1983, which provides as
follows:
Every person who, under color of any gtat ordinance, regulation, custom, or
usage, of any State or Territory or the Degtof Columbia, sulgcts, or causes to
be subjected, any citizen of the UuitéStates or other person within the
jurisdiction thereof to the deprivation @ny rights, privileges, or immunities
secured by the Constituticand laws, shall be liable to the party injured in an
action at law, suit in equity, orlwer proper proceedings for redress.
In order to proceed under § 1983, a plaintiff nprsive both that (1) the perpetrator acted under
color of state law; and (2) ¢hconduct deprived the complait of rights, privileges, or
immunities secured by the Constitution or laws of the United StR&satt v. Taylor 451 U.S.
527, 535 (1981)Brandon v. Allen719 F.2d 151, 153 (6th Cir.1988¢yv’'d and remanded sub
nom Brandon v. Holt469 U.S. 464 (1985). As a general ral@laintiff proceeding under
8 1983 must allege that the deprigatof his rights was intentional at least the result of gross

negligence.Davidson v. Canngt74 U.S. 344, 348 (1986). Meregtigence is not actionable

under 8§ 1983.Chesney v. Hill813 F.2d 754, 755 (6th Cir. 1987).



Prison officials, whose only roles involve ttienial of administrate grievances or the
exercise of supervisory authgritare not liable under § 198%hehee v. Luttrelll99 F.3d 295,
300 (6th Cir.1999). To establishbility under 8§ 1983, a plaintifinust plead and prove that a
defendant is personally responsible for dineonstitutional actions which injured hirMlonell v.
New York City Dept. of Soc. Serv36 U.S. 658, 694 (1978)Respondeat superids not a
basis for liability. Polk Co. v. DodsgmM54 U.S. 313, 325 (1981Rizzo v. Goodet23 U.S. 362,
371 (1976). Under 42 U.S.C. § 1983, a supervssaot liable for “mere failure to act.Sheheg
199 F.3d at 300. Plaintiff's Vergd Complaint contains no factuslegations that defendants
Gary C. Mohr, Andrew Eddy, Michele Miller, Bd Eller, Michelle McNally, Micky Oppy, or
Lisa Entler were directly involvkin the alleged denial of mediezare. Instead, Plaintiff faults
them in their roles as supervisors only.

With respect to Defendant Mohr, Plaintifastd in his deposition testimony that he sued
him because “[h]e’s the head of the ODRCjahmeans his job would have him oversee all
medical care that his employee prescribesb&ically he’s the big boss in charge of
everything.” (ECF No. 49 at 8. Concerning Defendant Eddy, Plaffitestified that he sued him
because “I have filed grievances and lw/serheard the griewaes, | believe.” I(l. at 9.) With
respect to Defendant Miller, Piiff testified that she was natvolved in any of his medical
care. [d.) Plaintiff stated that heued her because “her job isawersee the healthre services
at [BCI].” (Id.) Regarding Defendant Eller, Plaintifstdied that he sued him because he “was
involved in the grievance processid.(at 10.) Concerning Deafdant McNally, Plaintiff
testified that he had no specific information to indicate she treated hdmat ((5.) Plaintiff
testified that he sued her for her rofeé'being a nurse dhis facility.” (Id.) With respect to

Defendant Oppy, Plaintiff does ndtesye in his Verified Complairthat he had any role in his
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treatment. (ECF No. 8 at 3.) In his deposition testimony, Plaintiff stiaé¢dhe “had meetings”
with Defendant Oppy in which Platff explained his objections tais medical care and that his
attorney sent Defendant Oppy a letter documegrfiilaintiff's medical conditions. (ECF No. 49
at 9-10.) With respect to Defendant Entler, Rifitestified that he suetler because “[she] was
directly involved with my care in terms of BKCA she . . . coordinates and supervises nursing
staff of the institution.” Igd. at 10.)

Concerning these Defendants, Pldiritas provided no countervailing evidence
regarding personal liability for the alleged d®rof medical careThe Undersigned finds,
therefore, that with respetti Defendants Mohr, Eddy, MilleEller, McNally, Oppy, and Entler
there is no genuine questionrmaterial fact regarding thgersonal liability for the alleged
constitutional violations.

B. Claims Arising From Defendans’ Alleged Denial of Medical Care

Defendants contend that no geamaiissue of material faekists as to whether their
medical care constitutes deliberate indiffeem violation of te Eighth Amendment and
maintain that their actions do nige to the level of a constttanal violation. The Undersigned
agrees.

It is well established that “[the EigihtAmendment forbids prison officials from
unnecessarily and wantonly inflieg pain on an inmate by acting with deliberate indifference
toward [his] serious medical needsldnes v. Muskegon Cntg25 F.3d 935, 941 (6th Cir.
2010) (internal quotations and citations omitteé)claim for deliberatendifference “has both
objective and subjective component#lspaugh v. McConnel643 F.3d 162, 169 (6th Cir.

2011). The United States Court of Appetr the Sixth Circuit has explained:



The objective component mandates safficiently serious medical need.
[Blackmore v. Kalamazoo Cnty390 F.3d 890, 895 (6th Cir.2004).] The
subjective component regards pnsofficials’ state of mind. Id. Deliberate
indifference “entails something more than mere negligence, but can be satisfied
by something less than acts or omissiftmighe very purpose of causing harm or
with knowledge that harm will resultid. at 895-96 (internal quotation marks
and citations omitted). The prison official must “be aware of facts from which the
inference could be drawn that substantial risk of seus harm exists, and he
must also draw the inferencdd. at 896 (internal quotation marks and citation
omitted).

Barnett v. Luttrell 414 F. App’x 784, 787-88 (6th Cir. 201I)he Sixth Circuit has also noted
that in the context of ddlerate indifference claims:

[W]e distinguish between cases where ¢benplaint alleges a complete denial of

medical care and those cases where the claim is that a prisoner received

inadequate medical treatmenWhere a prisoner alleges only that the medical
care he received was inadequate, fedevalts are generally reluctant to second
guess medical judgments. However, it is possible for medical treatment to be so
woefully inadequate as to amount to no treatment at all.
Alspaugh 643 F.3d at 169 (internal quotations andtmns omitted). Similarly, “[o]rdinary
medical malpractice does not sfifithe subjective componentGrose v. Corr. Med. Servs.,
Inc., 400 F. App’x 986, 988 (6th Cir. 2010). Moreer, “a difference of opinion between [a
prisoner] and the prison health egroviders and a dispute ouke adequacy of [a prisoner’s]
treatment . . . does not amount to an Eighth Amendment claipahovitch v. Wilkinsqr82 F.
App’x 704, 707 (6th Cir. 2002).

Here, Defendants contend that no genuine issugaterial fact exists with respect to
either of the two elements of a deliberatefiledence claim. With respect to the objective
component, Defendants deny thaiRliff was suffering from a suffiently serious medical need
with respect to his Crohn’s diseasDefendants point to the fabat Plaintiff himself “has not

been compliant with the use lois current medications.” (EQW¥o. 52 at 13.) With respect to

Plaintiff's kidney stones, Defendants argue that, because Plaintiff’'s kidney stones are in his
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kidney and not in his ureter, “[Plaintiff] presgntias kidney stones that are not symptomatic.”
(Id. at 17.) Consequently, they miim that Plaintiff never wasibjected to an objective risk of
harm as required to establisketlirst element of a claim of deliberate indifference. Likewise,
with respect to the subjective component, Defetgldeny that they everithheld appropriate
medical care from Plaintiff.ld. at 12.) Rather, according Befendants, “Plaintiff simply
disagrees with the medication prebed by the [BCI] physicians.1d. at 14.

In support of their position, Defendants pdmDefendant DrWeidman'’s affidavit
describing his treatment of Plaififis Crohn’s Disease. In hisfiidavit, Defendant Dr. Weidman
declares as follows:

Mr. Cohen suffers from Crohn’s diseasvhich is a relapsing transmural
inflammatory disease of the gastrointestinal tract. | have been treating Mr.
Cohen’s condition with Mesalamine, airtitlevel anti-inflammatory drug. On
several occasions, Mr. Cohéas requested that | prescribe him Entocort rather
than Mesalamine for his Crohn’s disease.

Entocort is a cortico-steroid that acts on gastrointenstinal areas. It is more
effective than prednisone but corticeustids are not apprapte for long-term
maintenance of Crohn’s disease except iny\v@&vere cases. Side effects of
Entocort include early cataract fortiman, hyperglycemia, adrenal failure, and
avascular necrosis. It is my professiomeedical opinion that the severity of Mr.
Cohen’s disease does notlicate a need for Entocat this time. . ..

When one of my Crohn’s diseasetipats has a flare-up or a severe
episode relative to the disease, | trea patient with an jectable steroid and
then follow-up with Prednisone, an ostéroid, and a pain management drug.

(ECF No. 52-1 at 2-3.)
Defendants also point to Badant Dr. Weidman’s declaramh describing his treatment
of Plaintiff's kidney stonesDefendant Dr. Weidman declaneshis affidavit as follows:

[P]rior to his incarceration he undesmt surgical proatures relative to
the kidney stones and related calcificatewents. Since his incarceration, there
has been no indication for kidney stone suygor other aggressive procedures.
Mr. Cohen presently has kidney stones #ratnot symptomatic. He has stones in
his kidney, not in I8 ureter. Stones in a patts kidneys donot generally

11



become problematic until they drop into the ureter. It is my medical opinion that
Mr. Cohen is being properlyeated for his kidney stones.

(Id. at 3.) Defendant Dr. Weidmaontinues, “With respect tdr. Cohen’s Crohn’s disease and
kidney stones, he is regularly examined, mondpeand treated as a patient at the Institution’s
Chronic Care Clinic. He is also regularly seswl treated by the medicsdrvices staff as a
result of his requests for adidnal medical appointments.1d()

Indeed, Plaintiff's own statements corroborate Defendant Dr. Weidrdaclaration. As
summarized above, Plaintiff’'s Verified Complaintstorth Plaintiff's freqjuent treatment visits
to doctors as well as nurses at both CRC and B@&intiff also lists ateast four different
occasions in a six-month period that Defenddidsbloodwork to help in their evaluation and
treatment. (ECF No. 8 at 12, 15.) Plaintiff atsts forth in his Vefied Complaint numerous
examples of Defendants’ adjustmettshis prescribed medicationdd.(at 6, 8, 14.) Plaintiff
offers no evidence contradicting either thigdewce or Defendants’ argument regarding the
subjective component of his Eighth Amendment Claim.

Even construing the facts in the light mostdiable to Plaintiff, no reasonable jury could
conclude that Defendants acteih deliberate indifference itmeating his medical conditions.
Contrary to Plaintiff’'s claimshat he was denied medical treatment, the evidence presented
establishes that Defendants actively addresssdt®f's conditions andegularly adjusted his
treatment plans. The evidence is clear thatonly person who failed to treat Plaintiff’s
conditions was Plaintiffiimself, who failed to comply witbefendant Dr. Weidman’s treatment
plan. (ECF No. 52-1 at 2.) &htiff had numerous clinical vits, and Defendants took x-rays,
did blood work on multiple occasions, and adjusted Plaintiff’s medications in an effort to treat

Plaintiff's Crohn’s Disease arlddney stones. At most, &htiff has demonstrated a
12



disagreement regarding his preferred treatrpént. As explained above, however, “a
difference of opinion between [a prisoner] and phison health care providers . . . does not
amount to an Eighth Amendment claimApanovitch 32 F. App’x at 707.

Similarly, Defendants are entitled to qualifi@admunity with respect ttheir treatment of
Plaintiff. “Qualified immunity balances two important interests—the need to hold public
officials accountable when they exercise powssponsibly and the need to shield officials
from harassment, distraction, and liability evhthey perform their duties reasonablf?&arson
v. Callahan 555 U.S. 223, 231 (2009). “Under the doerof qualified immunity, ‘government
officials performing discretionary functions generally are shielded from liability for civil
damages insofar as their conduct does not viclataly established statutory or constitutional
rights of which a reasonable person would have knowRlifllips v. Roane Countyp34 F.3d
531, 538 (6th Cir. 2008) (quotirtdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “[Q]ualified
immunity applies regardless of eftier the government officialeror is a mistake of law, a
mistake of fact, or a mistake basedmixed questions of law and factld. (internal quotation
marks and citations omitted). The determinatiowbéther a government official is entitled to
gualified immunity is a two-part inquiryMiller v. Sanilac County606 F.3d 240, 247 (6th Cir.
2010). “First, viewing the facts e light most favorable to ¢hplaintiff, has the plaintiff
shown that a constitutional vation has occurred? Second, wasrilght clearly established at
the time of the violation?’ld. (internal quotation marks and d¢itans omitted). The Court need
not consider these questions sequentiallynes v. Byrne$85 F.3d 971, 975 (6th Cir. 2009)
(citation omitted). “One it is determined that the right is clearly established, the [Clourt must

determine ‘whether the plaintiff has allegedfisient facts supported bsufficient evidence to
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indicate what [the defendantegedly did was objectively unreasdia in light of [the] clearly
established constitiwnal rights.” Dickerson v. McClellan101 F.3d 1151, 1158 (6th Cir. 1996)
(quotingAdams v. Metiva3l F.3d 375, 387 (6th Cir. 1994)).

Here, Plaintiff has not adduced sufficient ende to create a genuirssue of material
fact as to whether Defendants acted objectivelgaswnably in light of clely established law.
As set forth above, Defendants actively treatedn@ff's conditions. There is no established
constitution right to the presctipn medication of one’s choicéApanovitch 32 F. App’x at
707. The Undersigned finds, therefore, thafteddants are entitled tpualified immunity.

C. Defendants’ Failure to Timely Proare Plaintiff’'s Prior Medical Records

In his Complaint, Plaintiff alleges that f2mdants failed to procure his prior medical
records for almost two months after hisiadiprocessing at CRC on March 15, 2014. (ECF No.
8 at 12.) According to Plairitj Defendants’ failure to timelprocure his records caused him
additional and unnecessary suffering in violatad his Eighth Amendment rights against cruel
and unusual punishmentld(at 18.) Defendants argue tidaintiff has failed to produce
evidence showing that a seriousdioal injury resulted from the alleged delays. (ECF No. 10.)
The Court notes that Plaintiff identifies gribefendant Entler and Defendant McNally as
personally responsible for the alleged failtodimely procure his medical records.

In determining whether a prison’s failuretbmely treat a condition adequately, “medical
proof is necessary to assess whether theydmused a serious medical injuryBlackmore 390
F.3d at 898. In the instant case, even aéteeiving Plaintiff's pior medical records,

Defendants did not adopt Plaifig prior treatment regime. Adiscussed above, Defendant Dr.
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Weidman'’s testimony indicates tHaéfendants chose not to treahiptiff with Entocort due to
their concerns about potential side effects.

Defendant Dr. Weidman testified thatthalugh Plaintiff requestegrescriptions of
Entocort, he treated with Mesalamine. (B 52-1 at 2.) According to Defendant Dr.
Weidman, Entocort “is more effective than presdme but cortico-sterd$ are not appropriate
for long-term maintenance of Crohrilsease except in very casesld.Y Defendant Dr.
Weidman indicated that Entocorsgle effects include “earlyataract formation, hyperglycemia,
adrenal failure, and avagdlar necrosis.” I(l.) In Defendant DAWeidman’s medical opinion,
“Mr. Cohen’s disease does not indie a need for Entocort.’ld() Defendant Dr. Weidman
further testified that when his Crohn’s diseaskepds have “severe” episodes, he then treats
them with steroids and pain management drudiserahan his usual course of treatmenmd. &t
3)

Furthermore, Plaintiff's primary allegationtwirespect to his prior medical records is
that Defendants would have treatethtdifferently, and more efficaciousligut fortheir
ignorance of his treatment history. Plditdiown Complaint, asvell as Defendant Dr.
Weidman’s testimony, however, makes it clear affiendants already considered Plaintiff's
repeated demands for Entocort and chose an alternative method of treatment. (ECF No. 8 at 6,
10.) Plaintiff has provided no evidence that vabigind to suggest Defendants did not consider
treating him with Entocort.

Moreover, after Defendants receiveaiBtiff's prior records in May 2014, they
continued to treat him with rdécations other than EntocorRlaintiff hasnot adduced any

evidence that would tend to show that Defenslardguld have treated him differently had they
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received his medical recordarlier. The uncontrovertedidence shows that Defendants’
treatment plan would not have changed had teegived Plaintiff’'s medical records at some
unspecified, earlier time. The Und@ned finds, therefore, thatdttiff has failed to present the
required “medical proof . . . to assess whetherdelay caused a sersomedical injury.”
Blackmore 390 F.3d at 898. Rather, Plaintiff’'s glégions respecting his medical records
represent, in another form, tafference of opinion between faisoner] and the prison health
care providers and a dispute over #dequacy of [a prisoner'sgatment . . . [which] does not
amount to an Eighth Amendment claimApanovitch 32 F. App’x at 707.

Accordingly, the Undersigned concludes that Plaintiff has not adduced sufficient
evidence to create a genuine ssd material fact as to whedr Defendants violated his Eighth
Amendment rights against crueldaunusual punishment in procuring prior medical records.

V. CONCLUSION

For the reasons set forth above, the Unidaesl finds that sumary judgment is
appropriate on Plaintiff's delibate indifference claim arisinfgom Defendants treatment of
Plaintiff's Crohn’s Disease and kidney stones. The Undersigned further finds that Defendants
are entitled to qudied immunity.

Accordingly, the UndersighedRECOMMENDS that Defendants’ Motion for Summary
Judgment b6&6RANTED and that judgment be entered in favor of Defendants. (ECF Nos. 52 &
69.) The Undersigned furthR’RECOMMENDS that Plaintiff's Motion for Default Judgment
(ECF No. 100) and Supplemental Motion for Default Judgment (ECF No. 1TBKRED as

moot.
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The Undersigned has reviewed the varidisgsovery motions pending in this matter and
finds that any eventual production of the infotima would not affect the findings in this Report
and Recommendation. Accordingly, DefendaMstion to Stay Discovery (ECF No. 107) and
Plaintiff's Request to Instrud@efendants (ECF No. 82), Motions for Extension of Time (ECF
Nos. 85, 90, & 99), and Motion to Compel (ECF No. 86)RENIED without prejudice and are
subject to renewal pending the District Judge&pdsition of this Report and Recommendation.

PROCEDURE ON OBJECTIONS

If any party seeks review by the Distrietdge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomnendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.

Fed. R. Civ. P. 72(b).

The parties are specifically advised ttiad failure to object to the Report and
Recommendation will result in a waiver of the rightitonovareview by the District Judge and
waiver of the right to appeal tligdgment of the District CourEee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed, appellate

review of issues not raised tinose objections is waiveRobert v. Tesso®b07 F.3d 981, 994
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(6th Cir. 2007) (“[A] general objection to a matyate judge’s report, vich fails to specify the
issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).

IT 1S SO ORDERED.

Date: July18, 2016 /s[Elizabeth A. Preston Deavers
Elizabeth A. Preston Deavers
United StatesMagistrateJudge
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