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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Ohio Coal Association, et al.,

and
Case No. 2:14cv-2646
Murray Energy Corporation, et al.,
Related Case2:15-cv-448

Plaintiffs,
V. Judge Graham

Thomas E. Perez, Secretary of Labor, Magistrate Judge Deavers
and the Mine Safety and Health
Administration,

Defendants.

Opinion & Order

Regulated entities are suing their regulabortwo related casesumerousmining can-
paniesand industry associatiorfsollectively, ‘Plaintiffs’), bring claimsagainst Thomas E.eP
rez in his official capacity as the Secretary of Labor (the “Secretary”) and the S4iiety and
Health Administration (the “MSHA”"Ycollectively, “Defendants”)(Compl.,Doc. 1)} Plaintiffs
complain that a rule promulgated by the i8&ary violates the Administrative Procedure Act (the
“APA”) as well as the Due Process Clause of theted StatesConstitution.More on the rule
later, but for nowit is sufficient to say that the rule changes the regulatory environmentebr co
mine opeators.

Defendantsnove to dismisshe daimsfor (1) lack of subjectatter jurisdiction, and (2)
failure to state a claim upon which relief can be grarBeeFed. R. Civ. P 12(b)(1)6); (Defs.’
Mem. in Support oMot. to Dismissat 1-2, Doc. 26-1). Defendants argue thatdmhtiffs cannot
challenge the new rulm federal district court becauske relevant statutereates a separate,
comprehensive review scheme that precludes district courts from exgrgigsdiction. De-
fendants also argue thaten if the Court has jurisdiction, Plaintiffs have adequately pleaded

their claims Defendants also challenge Plaintiffs’ standiBgcause th Court does have jg

! For ease of reference, the Coreters to theédhio Coaldocket unless otherwisedicated (Case No. 2:1-4v-
2646).
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diction, Plaintiffs have standingnd Plaintiffs have statesiost oftheir claims with sufficient

particularity, Defendants’ Motiorgregranted in part and denied in part.

Background
A. Statutory and regulatory background
1. History of the Mine Act

In 1977, Congrespassedhe Federal Mine Safety and Health Attte “Mine Act”). 30
U.S.C. § 80%t seq“Underthe Mine Act,Congress adopted a ‘splgnforcementregime where
issues of policy and enforcement are delegated to the Secretary ofdrabisisues of adjudie
tion are addressed by an independent review body known &edleeal Mine Safety and Health
Review Commission [(“the Commissionind the federal court of appeal&irmstrong Coal
Co. v. U.S. Dep't of LabpB27 F. Supp. 2d 457, 461 (W.D. Ky. 201Bhe MSHA is an admi-
istrative agency within the United States Dypeent of Laboyacting on behalf of the Secretary
of Labor,the MSHA implemens and enforesthe Mine Act.The Secretaryestablishes health
and safety standards for minesg30 U.S.C. § 811linspects mineat least annually80 U.S.C. §
813(a), and issuastationsto mine operatorthatviolate “any mandatory health or safety stan
ard, rule, order, or regulatién30 U.S.C. § 814(a).

The Secretaryloes issue citationd18,619 in 2013 alone. (Compl. at § 3Rut not all
citations are created equaiS&S” violations—those “of such nature as could have significantly
and substantially contributed to the cause and effect of coal or other mine heaftétyohza
ards—can lead to severe consequences. 30 U.S.C. 8§ 8Eéfegxamplejf an operator has a
pattern ofS&S violations the Secretargives the operator “written notice that such pattern e
ists—a “POV Notice.”30 U.S.C.§ 814e)(1). In the next 90 daysf a mine inspector citethe
operatorfor any S&S violation, the mine inspector must then issue a withdrawal order: an order
that requires all persons in the affected area of the mine to be removed andniet tetil the
Secretary determines that the violation has been al%0dd.S.C. § 814(e)lhe POV Notie is
deemed terminated if, after inspecting the entire mine, an inspectombn8&S violations 30
U.S.C.8 814(e)(3). Sincéhe phrasépattern of violations” is not defined by the Mine ACion-
gressrequired the Secretary to “make such rules as he deems necessary to estabiisfocriter

determining when a pattern of violations . . . exists.” 30 U.S.C. § 814(e)(4).



The Secretary promulgatéhe first POV ruldn 1990 SeePattern of Violations Ruleb5
Fed. Reg. 311281 July 31, 1990)Underthe 1990 POV Rule, the MSHA would useiaitial
screening process to identify mines “with a potential PQ¥YPOV”). 1990 POV Rule30
C.F.R. 88 104.2(a)(1); 104.3(b) (199This screening process allowedrmmioperators to either
appeal theunderlyingcitation(s) or remediate the problem before receiving a POV Notice and
risk the shutdown othe mine Because of this preemptory mechani@mnd other reasons}he
MSHA never used its authority under th@90 POVRule to sanction a single mine for a pattern
of violations. Pattern of Violations Rule, 78 Fed. Reg. 5056, 5058 (Jan. 23,(20d#gd at 30
C.F.R § 104.1104.4 (2013)(citing Office of the InspectoGeneral’'sAudit Report: In 32 Years
MSHAHas Never Successfully Exercised its Pattern of Violations Attt{®eport No. 0510-
005-06-001). Plaintiffs assert that while rarely invoketthe 1990 POV Rle dramatically m-
proved safety in the mining industry by helping reduce fatalities and injuries p{Cai[ 49
56).

The OIG report identified limitations th@990 POV Rule placed “on MSHA'’s authority,
specifically, [requiringthe use of final citations and orders in determining a PPOV.” Pattern of
Violations Rule 78 Fed. Reg. at 5058 (citing OIG Report)Ultimately, theMSHA incorporated
many ofthe report’'s recommendations into its revised POV rule, which becaméiveffea
March 25, 2013 (the “201BOV Rule”). The 2013POV Rule, according to MSHA, “simplifies
the existing PO\kriteria, improves consistency in applying the POV criteria, and increlases t
efficiency and effectiveness in issuance of a POV notice.” Pattern of VioldRioles 78 Fed.
Reg.at 5056. According to Plaintiffsjt “eliminates the PPOV notice system, eleadMSHA to
issue a POWotice based solely on nefinal citations, and, critically, fails to submit the actual
POV criteria for notice and comment.” (Compl. at 1 67).

2. The Mine Act’s review g/stem

The Mine Act vests jurisdictiowith the Commissionto hear disputes over Mine Ad-r
qguirements. Typically, disputes arise after mine inspectors issue citadores.operators may
contest tlbse citations, and th€ommissionmay affirm, modify, or vacate those citatiorg
U.S.C.8 815(d).Typically, theCommissioradjudicates these disputeg appointing arAdmin-
istrative Law Judge (“ALJ"Jo conductthe proceedings ancendera decision “which constitutes
his final disposition of the proceedings.” 30 U.S.C. § 823(d)(1). The losing partydramista-
tively appeal the ALJ’s decision, filing white Mine Act alls a “petition for discretionarye-



view,” but the Commission has unfettered discretion to hear or ignore the petition. 30 .S.C.
823(d)(2)(A)(i). After 40 days without review, the ALJ’s decision becomes the final decision of
the Commission. 30 U.S.C. § 823(d)(Ejnal Commission decisions are subject to appeal in
“any United States court of appeals for the circuit in which the violati@iegedto have -
curred orin the United States Court ofpfaeals for the District of Colombia Circuit30 U.S.C. 8§
816(a)(1).

The Mine Act only explicitly vests jurisdion with the district courts in twocircum-
stances, both of whictequire the Secretary taitiate the lawsuit against an uncooperative mine
operator (1) if the Secretary seeks injunctive relief for an operator’s fattu@mply withhis
orders or interference with his inspection duties, 30 U.8.818(a)(1); or (2) if the Secretary
seeks taecover unpaid civil penia¢s,30 U.S.C. § 820()).

3. The 1990 POV Rule

The 1990 POV Ruleequiredthe MSHA to conduct an annual review of “the compliance
records of mines.Pattern of Violations Rule, 55 Fed. Reg. at 31(R&6/ 31, 1990).Thecritical
piece of the compliance record wihe “mine’s history of . . . significant and substantial &iol
tions.” Id. S&S violations were one of the 1990 POV Rukesen criteridused to identify those
mines with a potential pattern of violationsd’ The 1990 PV Rulecreateda warning for mine
operatorghatexhibiteda “potential pattern of violations” by requiring the MSHA to notify them
in writing of the potential patterrgive them “a reasonable opportunity” to take steps to review
the basis for the POV warning, meet wile MSHA, and take corrective measurd6.C.F.R.8
104.4(a)(1)4) (1990) Only after this potential pattern of violation notice (or “PPOMid&))
could theMSHA initiate the procesthat could culminatein the MSHA issuinga POV Notice
30 C.F.R. § 104.4(b) (1990).

4. The 2013 POV Rule

In 2013,the Secretary made significant changes toRO¥ rule. First, the 2013 POV
Rule allowsthe MSHA to consider a mine’s history &&S “citations” rather than violations.
Pattern of Violations Rule, 30 C.F.R. § 104.2(a)(1). Second, the 2013 POV Rule esthieat
PPOV systemSee30 C.F.R. § 104.3 (Issuance of Notice). Third, the 2013 POV Rule expand
the criteriathe MSHA may use to identify mines with a patternS#&S violations.See30 C.F.R.

§ 104.2(a) (Pattern Criteria). Fourth, the 2013 POV Rule eliminates the option io¢ apeirator
to “[ijnstitute a program to avoid repeated . . . violatiomsfhpare30 C.F.R. § 104-4 (2013)



with 30 C.F.R. § 104.4(a)(4) (1990), but tSHA issuedinformal guidance that it wouldca
cept what it called “CorrectivAction Programs,” the adoption of which could delay a PGy N
tice, 78 Fed. Reg. 5063; (Compl. at  @8jth, the 2013 POV Rule announced that “MSHA
would post specific pattern criteria on its Web site.” 30 C.F.R. 104.2(b) (2013).

B. Related Cases

The2013POV Rule spawned a number of lawsuits. Two were filed here, in the Southern
District of Ohio; both present the same questi@ee Ohio Coal Assv. Sec’y of Labor2:14
cv-2648 Murray EnergyCorp. v. Sec'y of Labqr2:15cv-4487 Other partieschallenged the
2013 POV Ruldirectly in the United StateCourt of Appealdor the Sixth Circuit raisingthe
same issues; their claims weatsmissed for lack of subjeatatter jurisdiction Nat'l Mining
Ass'n v. Sec'y of Labor63 F.3d 627 (6th Cir. 2014). The Sixth Circuit held that the 2013 POV
Rule was not a “mandatory health or safety staridattde only tyge of standard immediately
reviewable in the courts of appeatand thereforghe courtlacked subjeetnatter jurisdiction.
Id. at 633. The Sixth Circuit declined to transfer the casany district court because the pet
tioners failed to‘explain]] why doing so would béin the interest of justiceé or “identify the
district court where the action or appeal could have been brought at the time itediaw fib-
ticed.” Id. at 635 (quoting 28 U.S.C. 8§ 168Transfer to cure want of jurisdiction)Since the
Sixth Circuitdeclined to transfer the cabecause of these threshold issuedid not explicitly
“reach the question of whether the district court’s jurisdiction over [¢the]lenge [was]re-
cluded by the Mine A&t administrative review schenidd. Even so, the court condad ‘that
jurisdiction over initial review of regulations is proper in the district courtnathe statute does
not explicitly vest jurisdiction in the court of appealld” at 632.When analyzing Congress’s
chosen method of judicial review, especially of challenges undeXRAe the court focused on
the “general federal question jurisdiction” of district courts and stated thahdheal default
rule is that persons seeking review of agency action go first to district athet than to a court
of appeals.d. (quoting 28 U.S.C. 8§ 133Watts v.SEC 482 F.3d 501, 505 (D.Cir. 2007)
(quotation marks omitted).

Two similar cases challenging the 2013 POV Rule were brought b#fer€ommission.
The first began wheBrody Mining, LLC (“Brody Mining”) received a POV Notice on October
24, 2013. Brody Mining contested the POV Noiiself, its supporting S&S citationgnd chk

2 Murray Energywas reassigned to this Court under a Related Case Memorandum Ordef.1(Doc.
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lenged the validity of the 2013 POV Ruken ALJ dismissed Brody Mining’s challenge to the
POV Notice itself, holding that the Commission (ahé ALJs it appoints) could only adjudicate
“contests’ and the Mine Act did not give him the authority to adjudicate the POV Notice itself.
Brody Mining, LLC v. Sec’y of Labor Mine Safety and Health Ad(Mi$HA) 36 FMSHRC
284, 287 (Jan. 30, 2014). The ALJ upheld the 2013 POV, Rejerting many of theameargu-
ments Plaintiffs makdere Id. at 30:316.Brody Mining appealed the ALJ’s decision to the
Commission, and the Commission affirmed, remanding for further procee@iragly; Mining,

LLC v. Sec’y of Labor Mine Safety and Health Admin. (MSBB8)FMSHRC 2027, 20228
(August 28, 2014§4-1 decision)(finding the 2013 POV Rul® be valid under theome of the
same criticisma Plairtiffs allege here).Brody Mining appealed the Commission decision to the
D.C. Circuit on September 8, 2014 but withdrew the appeal on November 2, 2015. (PIs.’ Notice,
Doc. 23.

In a related docket, a different Adismissed the POV dlice, holding that the Secretary
had violatedhe petitioners’ right to nmcedural de process by failing to identifin advancehe
criteria on which the POV Notice was basBdody Mining, LLC v. Sec'y of Labor Mine Safety
and Health Admin. (MSHAB6 FMSHRC 2941, 295%9 (November 3, 2014). Shortly thefea
ter, the ALJ granted the Secretary’s Motion for Certification for lotetory Review.Brody
Mining, LLC v. Sec’y of Labor Mine Safety and Health Admin. (MSB8)FMSHRC 3355,
3362(December 30, 2014Dn interlocutory review, the Commission held that the ALJ erred in
dismissing the POV Noticand thathe Secretary’s definition of a POV was rezole and emnt
tled to deference, remanditige case for further proceedin@ody Mining, LLC v. Sec'’y ofd-
bor Mine Safety and Health Admin. (MSHA) FMSHRC 1914, 191416 (September 29,
2015).

Pocahontas Coal Company has raised similar challenges to the 2013 POV RiilenPoca
tas Coal receive@d POV Notice on October 24, 2013, and shortly thereafter began receiving
withdrawal orders(Notice Ex. 1, Doc. 24.). It challenged the withdrawal orders, and it settled
all but one of the citationwith the MSHA Pocahontas Coal aride MSHA filed Motions for
Summary Decision on the issue of whether the POV Notice was (ldlidt 1).The ALJ denied
Pocahontas Coal’'s Motion and granted the Secretary’s Motion, upholding the POV {aiice.
Pocahontas Coal appealed in January of 2016, and that cidlepisnding before the Comsai
sion. Cases Currently on Review Before the Commisstederal Mine Safety and HealtreR



view Commission (last updated May 9, 2016p://www.fmshrc.gov/content/casesHrently

review-commission2.

The Commission, in aepaate but closely related docketvolving Pocahontas Coal,
held thatthe Commission lacked jurisdiction to hear a direct challenge to a POV Notice twithou
a contested withdrawal orde3ec’y of Labor, Mine Safety and Health Admin. (MSHA) vaPoc
hontas Coal Co., LLC38 FMSHRC 176, 1478 (February 16, 2016).here, the Comimsion
considered whether the issue before it was moot because of the parallel casgvdthbefore
the Commission just a month before; the Commission foundhkatsue was still justiciable.

Id. at 179 n.6It was a situation that was capable gfatition but evading review because of the
likelihood of mine operators receiving withdrawal orders after receigi®@OV Notice, thus
making it unlikely thatan operatocould everchallenge the POV Notiogithout first incurring a
withdrawal orderld. The Commission held that it could decide the challenge to the 2013 POV
Rule, but only in the context of a POV Notice followed by a section 104(e) withdrawal lokde

at 184-85.

C. Plaintiffs’ claims

The pending motions turn on how Plaintiffs’ claims aharacterizedtherefore,a de-
tailed discussion of those claims is warranfélde Ohio Coal Plaintiffs are trade associations
that represent the interest of mining companies all over the coudtrip CoalCompl. at 71 12—
16). TheMurray EnergyPlaintiffs are underground coal mine operatokdusray EnergyCompl.
at  4).Plaintiffs allege three claims under the APA ame under thdue Process Clause.
Plaintiffs also allege, in slightly different terms, a claim under the Deolgrdudgment ActSee
28 U.S.C. 88 220402. All Plaintiffs seek declaratory judgments under their APA and Doe Pr
cess Clauselaims (Ohio CoalCompl. at 27Murray EnergyCompl. at 27), buthe Ohio Coal
Plaintiffs allege a separate claim for declaratory judgmedhid CoalComgd. at 1 12627).

The following are descriptions of the five claims.

First the 2013 POV Rule exceeds the statutory authority granted to M&HA by the
Mine Act; therefore, the rule violates the AP@®hio CoalCompl. at 11 95100;Murray Energy
Compl at 11 8691). Plaintiffs assert that the Mine Act requires the Secretary to use finalized
violationsto determire whether a pattern of violations exis{®hio CoalCompl. at § 97-98
(citing 30 U.S.C. § 814(&)But instead of using patterns wblations the2013 POV Rule la
lows the MSHA touse patterns dfitationsto issue Btterrrof-ViolationsNotices.Plaintiffs also


http://www.fmshrc.gov/content/cases-currently-review-commission-2
http://www.fmshrc.gov/content/cases-currently-review-commission-2

allege Defendantexceededheir statutory authority whetheyannounced new POV criteria on
MSHA's website without subjecting the new criteria to formal neinédcomment rulemaking
as required by the APAMurray EnergyCompl.at 1 87, 90).

Second the APA requires administrative agencies to subject proposkes to notice
andcomment rulemaking procedures, BISHA did not subject the POV and CARriteria to
noticeandcomment rulemakingnd insteadsimply posted the criteria on its websit@hio
Coal Compl. at 11 8%94; Murray EnergyCompl. at]92-101).While the MSHA did subject
the 2013 POV Rule to general notiedcomment procedures, neither the POV nor the CAP
criteria were part of the rule submitted for commgxiurray EnergyCompl. at § 96).

Third: the 2013 POV Rile violatesthe Due Process Claus€Ohio Coal Compl. at 11
111-19;Murray EnergyCompl. at 1fL02—11).Plaintiffs asserthat the 2013 POV Rule violates
their proceduratlue processights because it eliminates the procedural safeguards that were in
place under the 1990 POV Rule. With those safeguards removed, the new rule Rialatéts’
proceduraldue pocess rights by failing to provide notice and a hearing before depriving them of
their property rights when a withdrawal order is issued based ofinabmitations.

Fourth:the 2013 POV Ruls promulgation was arbitrary and capricious, whioblates
the APA (Ohio CoalCompl. at 11 10410; Murray EnergyCompl. at 11 11:22). Specifically,
the Murray EnergyPlaintiffs allege that MSHA'’s rulemaking was arbitrary and capriciogs b
cause “the Agency’s decision to [change the rule] ran countletevidence before it, an@é-b
cause it announced no sound reason for the complete reversal of the rationale underlying the e
isting rule.” Murray EnergyCompl. at § 115).

Fifth: The Ohio CoalPlaintiffs assert aeparatelaim for ceclaratoryjudgmentunder 28
U.S.C. 8§ 2201. They se@kdeclaratiorby the @urt invalidating the 2013 POV Rule because of
the abovedescribed deficienciesOpio CoalCompl. at 1 12e27). The Murray EnergyPlain-
tiffs make nodiscrete declaratorjudgmentclaim, but all their claims seekleclaratory jugd-

ments.

Il. Legal Standards
The legal standards governing dismissal under Rule 12(b)(1) and 12(b)(6) difier som
what. See RMI Titanium Co. v. Westinghouse Elec. Ca1.F.3d 1125, 1134 (6th Cir. 1996).

% Mine operators may undertake Corrective Action Programs (or, “CAR’slelay the issuance of a POV notice.
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Any challenge to subgtmatter jurisdiction must be resolved before moving to the 12(b)§g) m
tion, which amounts to a ruling on the meri@gll v. Hood 327 U.S. 678, 682 (1946).

A. Federal Rule of Civil Procedurel2(b)(1)

There are two types of challenges to subjeatterjurisdiction under Rule 12(b)(1): fac
al attacks and factual attackdnited States v. Ritchid5 F.3d 592, 598 (6th Cir. 1994). Facial
attacks challenge “the sufficiency of the pleading itsétf.”"When presented with this type of
attack, “the court mugake the material allegations of the petition as true and construed in the
light most favorable to the nonmoving partid’ A factual attack challenges the facts supporting
the existence of subjentatter jurisdiction; therefore, courts do not presuranpff’s allega-
tions to be trueld.

Here, Defendants bring what appears to be a facial attack on the Court's-mdijec
jurisdiction; therefore, the Court must take the material allegations of the comglaroeaand
construe them in the light most favorable to Plaintiffs.

B. Federal Rule of Civil Procedurel2(b)(6)

A party may assert by motion the defense of “failure to state a claim upon rehafh
can be granted.” Fed. R. Civ. P. 12(b)(6). A claim upon which relief can be grantediisia cl
tha is facially plausibleBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim is pla
sible on its face if it contains enougtactual content that allows the court to draw the reasonable
inference that the defendant is liable for the miscondleged.” Ashcroft v. Igbal 556 U.S.
662, 678 (2009) (citingwombly 550 U.S. at 556\While the Court need not accept legah€o
clusions as true, it must do so with all factual allegatitqizal, 556 U.S. at 678The defendant
bears the burden of showitigat the plaintiff has failed to state a clai@oley v. Lucas fity.,
Ohio, 799 F.3d 530, 537 (6th Cir. 2015).

II. Discussion

Defendants present three reasons the Court should diBfaisgiffs’ claims (1) the
Court lacks subjeematter jurisdiction because the Mine Act created an exclusive review scheme
that precludes distrigtourt jurisdiction (Defs.” Mem.in Support of Mot. to Dismisat 9-16
Doc. 264); (2) Plaintiffs lack standing to bring tletaims because they lack an injury in fact,
(Id. at 16—18; and (3) Plaintiffs fail to state a claim on which relief may be grantédat( 18—
26).



A. Federal Ruleof Civil Procedure 12(b)(1)— The Mine Act does notprovide the
exclusive avenue to judicial reviewor Plaintiffs’ claims

In support of their first basis to dismiss Plaintiffs’ claiDefendants argue that (1) the
Mine Act precludes distrietourt jurisdiction, (2) othepartieshave challenged the 2013 POV
Rule through the Commission, so it has jurisdiction, and (3) Plaintiffs’ claienaa “wholly
collateral” to the Mine Act. Plaintiffsontend that the Mine Act’s review scheme is designed to
adjudicate “conteststhey do no contest any order or citation, and therefore their claims are
wholly collateral to theMine Act’s review scheme and distrcburt jurisdiction is proper.

Generally, federal trial courts have jurisdiction over generic APA and due prde@ss.
SeeJama v. Dep't of Homeland Se@60 F.3d 490, 494 (6th Cir. 201&jolding that federal
guestion statute confers jurisdiction over APA claims); 28 U.S.C. § (3B& district courts
shall have original jurisdiction of all civil actions arising under tloa<itution, laws, otreaties
of the United States.”But this does not end the inquiry. “The question, then, is not whether [the
statute] confers jurisdiction, but whether [the statute] removes the jurisdgitien to the fede
al courts . . . "Whitman v. Dep't of Transp547 U.S. 512, 514 (20063ee also Free Enter.
Fund v. Pub. Co. Accounting Oversight Beb1 U.S. 477, 489 (2010) (“[T]he text does not e
pressly limit the jurisdiction that other statutes confer on district cobetse.g, 28 U.S.C. 88
1331, 2201. Nor does it do so implicitly.”).

For the claims at issue here, the Mine Act does not expressly prohibit orugisaitfion
to the district courtsThe question, thenn the absence of axplicit grant ordenial of district
court jurisdiction, what's a district court to dét?dependsWhen a statute “intends to preclude
judicial review of constitutional claims [,] its intent to do so must be cl&deBster v. Dae486
U.S. 592, 603 (1988). But when “Congress simply channels judicial review of a constitutional
claim to a particlar court through delayed judicial revieilgin v. Dept. of Treasuryi32 S.Ct.
2126, 2132 (2012), Congress’s intent to preclude digtaatt jurisdiction need only be “fairly
discerniblein the statutory schenieThunder Basin Coal Co. v. Rejcdhil0 U.S. 200, 207 (1994)
(quoting Block v. CmtyNutrition Inst, 467 U.S. 340, 351 (1984)Since the Court finds that
such intent is nogvenfairly discernible in the statutéhe Court need nadecide whetheWeb-

stef's heightenedtandardapplies®

* Courts still worry about the availability of judicial review under the Ifaitiscernible” standard, a&hunder Basin
makes clearSee idat 212-13.
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To determine whether such intent is “fairly discernible,” the Court aesl{the statute's
language, structure, and purpose, its legislative history, and whether the cdairbe afforded
meaningful review. Thunder Basin510 U.S.at 207 (citation omitted)f a claim is “wholly cd¢-
lateral to a statute’s review provisions and outside the agency’s isgpeatticularly where a
finding of preclusion could foreclose all meaningful judiceNiew,” district cours have jurs-
diction. Id. at 212-13 (quotation mark®mitted) (internal citationsomitted)(quotingHeckler v.
Ringer, 466 U.S. 602, 618 (1984)). This preclusion requires analysis of the particular issues pr
sented, the parties invad, and the statutory schem®ee Block467 U.S.at 349 (“[W]hen a
statute provides a detailed mechanism for judicial consideration of particuasiat the behest
of particular persons, judicial review of those issues at the behest of atb@ngpmay be found
to be impliedly precluded.”)The ThunderBasinanalysisasks three question&) Will a finding
of preclusion foreclosall meaningful judicial review®2) Are these claimsutside the agency’s
expetise?(3) Are theseclaims wholly collateral tothe Mine Act’sreview provisionshunder
Basin 510 U.S. at 212-13.

Contextfor the analysisequiresa thorough discussion dhunder BasinThe Mine Act
allows both the mine operator and the minersaohselect a representative both accompany
the mine inspector during“walk-around”inspection and to meeitith the inspectobefore and
after the inspection. 30 U.S.C. § 813(f). The mine operator must post the minergm&pves’
information on the nme's bulletin board Posting at mine30 C.F.R. § 40.4ln Thunder Basin
the nonunion miners selected two nonemployee local union members to be their representat
at the walkaround inspectiond. at 204. The mine operator refused to postrépeesentatives’
information instead complaining tthe MSHA that doing so “compromised its rights under the
National Labor Relations Act (NLRA).Id. The MSHA sent the mine operator a lettadering
it to post the miners’ representatives’ informatitoh. Before it received the MSHA letter, the
mine @eratorsuedin federal district courfor “pre-enforcement injunctive reliefld. at 205.

The Court hiel “that the Mine Act precludé] district court jurisdiction over the pre
enforcement challengeld. at 207. The Court concluded that the Mine Algarly gives the
Commission jurisdiction over challenges to agency enforcement progsgelirt it was “facially
silent with respect to prenforcement claims.Id. at 208. Lacking explicit language indicajin
whether Congress intended to limit or expand the district courts’ jurisdiction ot lald that

“[t]he structure of the Mine Act, however, demonstrate[d] that Congress inteodaediude
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challenges such as tipeesent one.ld. Allowing a pre-enforcement claim would permit mine
operators to do aendrun around the statutory review framework by suing in federal .cBad
id. at 216 (“Nothing in the language and structure ofAlge or its legislative history suggests
that Congress intended allow mine operators to evade the statutemiew process by enjoi
ing the Secretary from commencing enforcement proceedings . . . .").

In summary,the Mine Actprecludes district court jurisdiction over peaforcement
claimsthat attempt to preempbe Mine Act’s review schemdd. at 207 But, Thunder Basin
allows districtcourts to exercisgurisdiction over “claims considereaholly collateral to a sta
ute’s review provisions and outside the agency’s expertise particularle atigrding ofpreclu-
sion could foreclose all meaningful judicial reviewld. at 212-13 (internal quotation marks
omitted) (citations omitted).

1. Foreclosing all meaningful judicial review

The Mine Act describesa system of delayed judicial review of administrative sieais
But without some order or citation by the MSHA, a mine operator cannot start the sicatiire
review processThe Mine Act provides a channel for judicial review that starts with a citation
and ends in the courts of appeals, generally.

The Mine Act allows mine operators ontwo avenus into federal cours plaintiffS—
only one is relevant heteif they are “adversely affected or aggrieved by an order of te-Co
mission,” they may “otain areview of such order in any United States courambeals for the
circuit in which the violation is alleged to have occurred or in the United Statesa@éypeals
for the District of Colombia Circuit.30 U.S.C. § 816(a)(1) (Judicial review of Commission o
ders). Orders of the Commission stem from tesh proceedings” where mine operators may
“contest the issuance or modification of@wder issued under section 814 . . . or citation ar-a n
tification of proposed assessment of a penalty . . . or the reasonableness of theflabge-
ment time fixedin a citation . . . .” 30 U.S.C. 8§ 815(d). Orders issued under section 814 stem
from inspectionsAnd if “upon inspection or investigation, the Secretary or his authorizegt repr
sentative believes that an operator of a coal or other mine subject to fhtesr ¢tees violated this
chapter, or any mandatory health or safety standard, rule, order, or myplamulgated pu

® There are, however, two instances where the Secretary can enforce its pegiliitsweine operators by suing in
federal district court.
® Other, similar plaintiffs attempted the other path to federal court an®estNat’| Mining Ass’r763F.3d at 627.
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suant to this chapter, he shall, with reasonable promptness, issue a citationgeréter’ 30
U.S.C. § 814(a).

The citation is the starting point for Mine Act litigatioithouta citation a mine op&-
tor has nothing to contest; with nothing to contest, it has no decision to appeal to thesCommi
sion; with no Commission decision, it has no order of which it can obtain revié¢heifederal
coutts of appealsiUnder Defendantgeasoningthe Mine Actdoes appear to foreclose all jud
cial reviewof arule that is not a mandatory health or safety stantgrdlaintiffs who have not
incurred awithdrawal order to contest.

The Commission itself has cited these Mine Act provisions and repeateeéky, stéien
defining its jurisdiction, that it is authorized to “adjudicate contested ordmsSec’y of Labor
Mine Safety and Health Admia. Brody Mining LLC, 36 FMSHRC 20272035 (August 28,
2014) and it lacks the jurisdiction tadjudicate a POV Notice because it lacks the speaific a
thority under the Mine Act to do s8ec’y of Labor, Mine Safety and Health AdmirPocahon-
tas Coal Ca.LLC, 38 FMSHRC 176, 181-82 (February 16, 2016).

The courts of appeals lack subjacatter jurisdiction to hear these clairge Nat'l Min-
ing Ass’n 763 F.3dat 633. The Commission lacks subjettatter jurisdiction to hear these
claims.See38 FMSHRC at 176. Who can hear Plaintiffiims?

Defendantssuggestthat mine operators coulsimply incur a citation; then, Plaintiffs
would be free to contest it before the Commission and raise their APA and cansditatig-
ments there(Defs.” Mem. in Supporat 12 (“[T]here is no reason why individual operatons-ca
not challenge the POV rule if the Secretary seeks to apply it te-HasnBrody Mining and &
cahontas Coal are in the process of dd)ngThe Supreme Court rejected this “solutiomold-
ing that “jw]e normally do not require plaintiffs to ‘bet the farm . . . by taking the violative a
tion’ before ‘testing the validity of the lait. Free Enter. Fund 561 U.S.at 490 (quoting
Medimmune, Inc. v. Genentech, |M849 U.S. 118, 129 (2007)n Free Enteprise Fund teg-
ing the validity of the lawvould have required petitioners to incursafiction (such assazable
fine).” 1d.

Here,Defendants’ solutionwould not onlyrequire Plaintiffs to incur a POV Noticbut
to await a withdrawal order before contesting the validity of the 2013 POV Be#eSec'’y of
Labor, Mine Safety and Health Admin. (MSHA) v. Pocahontas Coal38d-MSHRC at 185

(“[T]he Commissiondoes not have jurisdiction under section 105(deteew a direct challenge
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to a POV notice independent of a section 104(e) withdrawal ord&ndjthdrawal order is ta
tamount to"betting the farm.”The Court does “not consider this‘@meaningful’ avenue of e-
lief.” Free Enter. Fund561 U.S. a##90-91 (quoting Thunder Basin510 U.S. at 2129.In short,
to find that the Mine Act precludes this Court’s jurisdiction would foreclose alhimgfal re-
view of Plaintiffs’ claims®
2. Outside the agency’s expertise

“Generally, when Congress creates procedures ‘designed to permit agentigexpde
brought to bear on particular problems,” those procedures ‘are to be exclubnez”Enter.
Fund 561 U.Sat 489 (quoting/Vhitney Nat. Bank in Jefferson Parish v. Bank of New Orleans &
Trust Co, 379 U.S. 411, 420 (1965)) (findirgg challenge to the Sarbar@gley Act “wholly
collateral” to statutory review scherjpeThe Mine Act created the procedsréhat allow the
Commission to adjudicate contestedforcement actitzs by the MSHA. In th&e conteststhe
Commission’sexpertise is at its zenitlror examplemany contest proceedings turn on detailed
guestions of coal mining and the MSHA'’s regulatid@gims within the MSHA’s expertise
clude: “factbased, particularized disputes over mine-ventilation pl&ik,Run Coal Co., Inaov.
U.S. Dep't of Labqr804 F. Supp. 2d 8, 32 (D.D.C. 201hybrid laborlaw, Mine Act, and co-
stitutional claimssee ThundeBasin 510 U.S.at 214;and geerally, “statutory claims [that] at
root requireinterpretation of the parties’ rights and duties under . . . the Ming Wctat 214.
These are “ordinary challenges under the Mine Adt.’at 211.And while constitutional issues
are not ordinary challenges and generally outside the jurisdiction of administegemecies,
agencies may pass d@onstitutionalissues if the claismmgerminate from an issue withiime
agency’sstatutory grant of jurisdictionid. at 215(holding that rule gainst agencies adjudicating
constitutional issues “is not mandatory” and finding that the Commission had “asiticessst
tutional questions” before).

Here while Plaintiffs’ claims all germinate from th2013 POV Rulethe claims are for

violation of the APA and the Due Process Claushe Commission has mmarticular expertise

" While the Mine Act does provide for expedited review of withdrawal or@&&r4).S.C. § 815(d), and a ming-0
erator may request temporary relief from a withdrawal order, 30 U.RG§)(2), there is no automatic stay of a
withdrawal order.

8 Defendants argue that these general APA and constitutional claims ab@0t POV Rule have been brought
through the Mine Act’s review process and can be heard by the courts of appéids true. But Plaintiffs cannot
do so without a citation toontest. While adopting Defendants’ position would not foreclose allifid@view over
thetypesof claims Plaintiffs bring, it would prevent these Plaintiffs fronmging theseclaims under these cirou
stances.
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with the APA or the Due Process Clause. Plaintiffs do not present questions $swblether a
particular ventilation device is appropriate for the conditions or an individu&, baot present
“higher-level procedural questions” about the MSHA's rulemaking procedtite Run 804
F.Supp. 2dat 32 (exercising jurisdiction over higlvel questions and declining to exercige |
risdiction over particularized disputes). The ARAd castitutional claims all revolve around the
promulgation of the 2013 POV Rulethether that rulemaking wasproperis a highlevel pro-
cedural question, one not welided bythe Commission’s particular expertise

But just becausa claim’sultimate questions outside of an agency’s expertisay not
matter. If “many threshold questions . . . accompany a constitutional claim . . . to which the
[agency] can apply its expertise,” especially if “preliminary questionguento the [agency’s
area of expertise] may obviate the need to address the constitutional chdllethgefgency
may have exclusive jurisdictioklgin, 132 S. Ct. at 2140.

Here, there is little agency expertise that could be brought to bear atithate qus-
tionsat isse in this caseFurthermore, tiere are no dispositive threshold questions thatracco
pany Plaintiffs’ claims to which the MSHA could apply its expertigesolvingthis dispute does
notrequire a coalmining-safetyexpert; therefore, the Court finds tha¢ tinstant claims are 6u
side of the Commission’s expertise.

3. Wholly collateral to the statute’s review provisions

The Court now‘turn[s] to the question whether petitioner's claims are of the type Co
gress intended to be reviewed within this statustrycture.”Thunder Basin510 U.S.at 212.
The statutory structure of the Mine Act iS@mprehensive review procegbat] does not di-
tinguish between preenforcement and postenforcement challéogesplies to all violationsf
the Act and its regations’ Id. at 208-09. Thunder Basiis holding does not apply to these
Plaintiffs’ claims because their claims do not germinate from a “violation[] of ttteaAd its
regulations.”ld. A discussion of similar cases will shed some light on this conclusion.

In EIk Run coal mine operators brougbhe constitutionabnd several APA claims
againsthe MSHA for its lack of a procedure to resolve disputes over miilationplans. 804
F.Supp. 2dcat 11-12 The distict court there held that theonstitutionalclaim was “wholly ct
lateral” to the Mine Acbut held that the APA claims were nid. at 22, 32. Thé&lk Runcourt
found that it had jurisdiction over theiglprocess clainbecausgunlike the APA claimsit was

“not tied to any individual enforcemeahallenge[]” and did “not seek redress for any irdlral
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ventilationplan dispute$,id. at 22, but instead alleged the defendésystematically, and wit
out regard to the conditions and mining system of the individual mines, disapprovéddddtda
approve the Plaitiffs' ventilation plans, id. at 14. Important to thé&lk Runcourt was the allexy
tion that “the Mine Act provides no dispttesolution process when [the mine operator’s] ivent
lation-plan negotiations are at an impasse,” which could lead to an unsavory result Rihere “
tiffs will be denied all judicial review.1d. at 22. In contrast to the constitutioredim, theElk
Run court held that “Plaintiffs' APA andltra vires claims [were]not wholly collateral to the
Mine Act's administratie review regime” because the APA aunltra vires claims presented
“[gJuestions such as whetherparticular ventilation device [wasjppropriate for the conditions
of an individual mine.”ld. at 32. These “faebased disputes over individual mimentilaion
plans ‘are of the type [of claims] Congress intended to be reviewed within tafefosy stre-
ture.” 1d. at 32 (quotingrhunder Basin510 U.S. at 212alteration in original)

The EIk RunAPA claims are distinct from those presented here. Heéamtis present
administrativelaw and constitutional claims about the MSHA'’s rulemaking and statutoryrautho
ity—not factbased disputes about individual coal mirfélaintiffs’ claimsarewholly collateral
to the Mine Act’s review scheme because they challenge anaiteng procedure and the new
rule’s content, not an enforcement action taken by the MSHA.

In a similar casgformer government employsechallengedon dueprocess groundsin
adverse employment actioklgin, 132 S. Ctat 2130 In Elgin, the Court held the comprete
sive statutory review scheme of the Civil Service Reform Act of 1978 (“*CyRAvided the
exclusive path of review, even for constitutional claildsat 2132. As with the Court’s concern
in Thunder Basinan opposite holdingn Elgin would have “seriously undermined” the CSRA’s
“objective of creatinganintegrated scheme of review . . . if . . . a covered employee could cha
lenge a covered employment action first in a district court, and then again in one aiirtiseot
appeals.” Id. at 2135.In Elgin, the plaintiffs’ claims were not wholly collateral to the CSRA’s
review scheme because, regardledsroadlabels, the claims challenged the exact type of action
regulated by the CSRA, sought the exact type of relief offeretidofC SRA, andvere brought
by just the type of employee the CSRA was designed to dovat. 2139-40.

The claims inElgin are distinct from those presented hdret the statutory schemes are
similar. The CSRAprovides foradjudication ofdisputes when a federal employee is terminated

the Mine Act provides for adjudication of disputes when the MSHA takes some enforcamment a
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tion against a mine operat@ee Thunder Basi®10 U.S.at 209 bolding that review scheme
applies td'all violations of the Act and its regulations”).

In Bituminous Coal Operators' Associatidncorporatedv. Marshall plaintiff, a repe-
sentative of a “large number of coal mine operators,” brought constitutional and lAiR#s c
against the Secretary of Labor, attacking his promulgation of an ghetative Bulletin” in the
Federal RegisteB2 F.R.D. 350, 35452 (D.D.C. 1979) The court held that “Congress intended
that all legal challenges to the Act, to its enforcement and to any regulatiomglgated thes-
under be heard by the Federal Courts of Appeals, not by the Federal District’'Gduat 352.
The Court gave six reasons for its holdify) all actions by the Secretary are reviewable if a
mine operator receives a citation and contesid.igt 353; (2) the Mine Act doesn’t expressly
limit the types of issues the Commission can hidagt 35-54; (3) the Mine Act does exssly
delineate two instances in which the district courts do have jurisdiadioat, 354; (4) the Mine
Act’s legislative history indicates that Congress didn’t want district courtidiing in the e-
view of citations and orders against operatats, (5) the questions posed by the action were
“typical of the questions which Congress wished the Commission to decide in thestasce,”
id.; and(6) the issues were not sufficiently ripe for determination in federal adurt,

Bituminous Coatloes not control the Court’s decision, it is not persuasive, and it-is fa
tually distinct in key aspect$he Court will address each reason forBit@minous Coatourt’s
holding in turn.First: forcing a mine operator to first receive a PQWutice before contesting the
2013 POV Rule is a solutidoreclosed byree Enterprise Funb61 U.S. at 490 (“We norma
ly do not require plaintiffs to bet the farm . . . before testing the validity of the law). (intéf-
nal quotation marks omitted) qting Medimmung549 U.S. at 129)Second.while the Mine
Act may not expressly forbid the Commission from deciding constitutionalsjssuestitutional
claims aregenerallyoutsideof the jurisdiction of administrative agenciegen if they do o
siondly decide constitutional questions that accompany ordinary dispbéeS hunder Basin
510 U.S. at 215. Thitdhe Mine Act’'sgrantof jurisdiction overspecific actiongo the district
courtsdoes not foreclose jurisdiction ovalt other actionsFourh: correct—Congress does not
want district courts meddling in the review of the MSHA's citations, andwbald not happen
here Fifth: the questions posed here are Constitutjoadministrativelaw, and statutory
interpretation questions regarding the Mine Act's grant of regulatiaking power to the

MSHA—these are not typical of the caalining-safety questions the MSHA and the Corsmi
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sion were designed to decide. Sixtiie Cout discussesssues of justiciability in the following
section Bituminous Coals inapposite.

In another statutoryeviewscheme casesturmRuger, an entity regulated by the Qec
pational Safety and Health Administration (“OSHA”), was issuedicita byOSHA, andSturm
Ruger challenged those citations through OSH®&tutory review schem&turm, Ruger & Co.

v. Chaqg 300 F.3d 867, 874 (D.C. Cir. 2002Y¥hile doing so, isuedthe Secretary of Labor and
the Assistant Secretary responsible for OSHAenheal court Id. at 870. Sturm Ruger alleged
OSHA had violated the APA, its own enabling Act (the Occupational Safety anch Hezt
and the Fourth Amendmendl. It soughta declaratory judgment and an injunctide. The court
held that“[llike the statutory claims at issue iFhunder BasinSturm Ruger's claim that
[OHSA'’s annualdatacollection survey]violates the OSH Act because it is not authorized by
regulation is not ‘wholly collateral’ to the OSH Act's review provisiorid.”at 874 (quéng
Thunder Basirat 214).A key concern raised by the court was tt&turm Ruger sought to make
an end run around th[e] process by going directly to district cddrtdt 876.The Sturm Ruger
court also focused on thdtimateavailability of judicialreviewof a pendingCommission dee
sion.

Sturm Rugers distinct from the instant case: here, Plaintiffs are not shopping fér a di
ferent forum to adjudicate their disputes over citations, nor do they seek to doram emdund
the statutory revieyrocessAgain, there is no available forum for Plaintiffs’ claims unless they
first incur a withdrawal ordetWhile the causes of action brought $turm Rugerare nearly
idertical to those brought here, the factual predefiethe claims aréistinct.

Since here, Plaintiffs might be afforded no judicial review of their claimtisowt “be-
ting the farm” and incurring a violation, and Plaintiffs have no pending violations, thairaAB
Due Process Clause claims areolly collateral to the Mine Act and not the type of claim#1Co
gress intended to be heard exclusively through the Mine Act’'s review sclibmé/ine Act
provides the exclusive avenue for contesting citations issued to mine operatorsj@esl nb
matter if those contestare couched as cstitutional claims, APA claims, ootherwise If a
claim would preempt a citation @ffectively contest an existing citation, the Commission has
exclusive jurisdictionBut the claims hereo not contest an order of the MSHA. They contest
the Secretary’eromulgation of the 2013 POV RulBut without an adverse order by theirueg
lator, do the Plaintiffs have standing to challenge the 2013 POV Rule?

18



B. Federal Rule of Civil Procedure 12(b)(1)- Plaintiffs have sanding

Defendants argue that the Court should dismiss the complaint for lack of subjéet
jurisdiction becausélaintiffs lack standing. (Defs.Mem. in Supportat 16—-18. Specifically,
Defendants point t®laintiffs’ failure to pleadan “injury in fact” (Id.). PlaintiffS own alle@g-
tions show ley are not subjedb a POV Notice,andthey are not at risk for a POVarice? (Id.

at 18).Thus, Defendants argue, it is “merely speculative’ that Plaintiffs weut suffer any
injury.” (1d.).

The Ohio CoalPlaintiffs andthe Murray EnergyPlaintiffs present slightly different facts
on this issueThe Ohio CoalPlaintiffs are industry representatives of coal mine operators. This
requires an additional step in the standing analysis foDthe CoalPlaintiffs: representational
standing. “A voluntary membership organization has standing to sue on behalf of its members
‘when (a) its members [would] otherwise have standing to sue in their own right; (b) tresiate
it seeks to protect are germane to the organization's purpose; and (c) theitblaim asserted
nor the relief requested requires participation of individual members in the taws@LU of
Ohio Found., Inc. v. AshbropB75 F.3d 484, 489 (6th Cir. 2004) (quotidgnt v. Washington
State Apple Adver. Comm.32 U.S. 333, 343 (1977)).

Two of the three requirements are met; the othemisso clearHere, theOhio Coal
Plaintiffs, national and regional trade associaticalege they represent the interests of their
membersandseek to protect mine operators (and those who benefit from their continued oper
tion) by challenging the 2013 POV Rule. Neitlthe claims assertedAPA and die process
claims—nor the relief requesteddeclaratory judgmentsrequire the participation dheir can-
stituent members in the lawsuefendants doat dispute these allegationgherefore, thé@hio
Coal Plaintiffs have met thse twarequirement for organizational standing.

The only question is whethéne Ohio CoalPlaintiffs’ members have staling to sue in
their own right. Aud since theOhio Coal Plaintiffs represent coal mine operatefsperators
similar tothe Murray EnergyPlaintiffs—if theMurray EnergyPlaintiffs have standing, th@hio
Coal Plaintiffs do too.

Article 11l standing presents the greatest hurdle for Plaintifs@anding to sueequires an

individual to demonstrate (1) actual or threatened injury which is (2) fairlgdbde to the clia

° The Ohio CoalPlaintiffs represent multiple mine operators thavereceived withdrawal orders and POV Notices
and have contested those before the Commission. However, Plaintiffs clintest any of thosetations or orders
in this case and have pursued those contests before the Commissio
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lenged action and (3) a substantial likelihood the relief requested will redrggsevent the
plaintiff's injury.” ACLU of Ohio, 375 F.3dat 488-89 (quotingAdland v. Russ307 F.3d 471,
47748 (6th Cir. 2002))“An allegation of future injury may suffice if the threatened injury is
certainly impending, or there is a substantial risk that the harm wilirdc8usan B. Anthony
List v. Driehaus 134 S. Ct. 2334, 2341 (2014) (internal quotation marks omitted) (quoidapg
per v. Amnesty Int'l USA33 S. Ct. 1138, 1147, 1150 n. 5 (2013)).

Defendantonly contest the injurn-fact prong of Article llI's standing requirements.
Plaintiffs rely on whatould be alled “regulateeparty standing:that the improperly promu
gated 2013 POV Rule injured them “because the regulation[] shape[s] the envirammwaidh
Plaintiffs mustoperate.”Shays v. Fed. Election Comm14 F.3d 7682 (D.C. Cir. 2005)inter-
nal quotation marks omitted) (quotifigpm and agreeing wittthe district court’s conclusion)
see also Lujan v. Defs. of Wildlife04 U.S. 555, 56362 (1992) (“[T]here is ordinarily little
guestion that the [government’s] action or inaction hasea [Plaintiffs’] injury and that a
judgment preventing or requirirtge action will redress it.”Plaintiffs provide two concretexe
amples otheirinjuries (1) increased compliance costs, and (2) violation of procedural rights.

“In many cases, a pldiff's ‘standing to seek review of administrative actisrself
evident’ . . . .”Banner Health v. Sebeliug97 F. Supp. 2d 97, 108 (D.D.C. 2011) (quottigyra
Club v. Envtl. Prot. Agency92 F.3d 895, 900 (D.CCir. 2002)) It is selfevidentbecause us
ally “the complainant is ‘an object of the action (or forgone action) at issagis the case us
ally in review of a rulemaking and nearly always in review of an adjudicatSierra Cluh 292
F.3d at 900 (quotingLujan, 504 U.S. at 561 But like many thingsconsidered‘self-evident,”
when challenged, their explanatidefies easy illustration.

One way in which courts have addressed this is through the concepboafdural-
violation standing. Under this doctrine, “the violation of a procedural right canitcb@stn inju-
ry in fact‘so long as the procedures in question are designed to protect some threatenesl concret
interest of [the petitioner] that is the ultimate basis of his starftlilgyva League of Cities v.
Envtl. Prot. Ageng, 711 F.3d 844, 871 (8th Cir. 2013Jalteration in original{quotingLujan,
504 U.S. at 573 n. disaussng Article 11l standing) Regulated industries have a concrete |
terest “inavoiding regulatory obligations above and beyond those that cstath#orily imposed
upon thent. Id. at 871. And “[n]otice and comment procedures for . . . rulemaking . . . were u

doubtedly designed to protect the concrete interests of such regulated éytigasuringhat
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they are treated with fairness and transpeyeafter due consideration and industry paréeip
tion.” Id. (citing Chrysler Corp. v. Browm41 U.S. 281, 3161979). Put another way, theet
quirements of the APAike noticeeandcomment rulemakinpr example give regulated parties
theimportantopportunityto argue that the agency’s policy is wrong before the policy is edopt
Dismas Charities, Inc. v. U.S. Dep't of Justiddl F.3d 666, 677 (6th Cir. 2008)olding that
regulated party had Article Ill standing basedpamty’s interest in continuing business with the
Bureau of Prisons anaigency’sfailure to subject policy threatening that intereshoticeand
comment rulemaking).

Here, Plaintiffs’ claims arise under the APA, which protects their conantteest.Be-
causePlaintiffs allegethe 2013 POV Rule reshaped the regulatory environment in whiat- Plai
tiffs operate, they allege they have incurred “major capital expenditudegeasonnel changes”
as they anticipate POV Notices and prepare corrective action pMagay EnergyResp. in
Opp’n at 11) (Ohio CoalCompl. at T 72). These additional compliance burdens may serve as an
injury in fact. SeeAll. for Nat'l Health US v. Sebeliug75 F. Supp. 2d 114, 1201 (D.D.C.
2011)(finding increased compliance costs imposed by new regula@red as basis for injury
in fact).

Defendants counter that the risk of being issued a POV Notice is slighsuéd only
four POV noticesn the first year and nona the second yeaf the 2013 POV Rule’s existence
(Defs.” Reply at 11Doc. 3. And anyinjury due to an incorrect POV Noticepsirely specid-
tive, and thus not a proper basis for Article Il standing. Defendants also argubeh2(®13
POV Rule imposes no additional compliance burdens and does not directly regulditisRaain
all sinceit is directed at the Secretary and not the regulated ent8ass Warshak v. United
States 532 F.3d 521, 531 (6th Cir. 2008Because the Act does not purport to regulate his pr
mary conduct at all, much less impose criminal and civil pendtireeoncompliance, it does
not put Warshak in an untenable bind between undertaking an irreversible burdenngr riski
criminal indictment’).

For now, the Court has to look at the complaiRtaintiffs allege the MSHA identifiedt
least 313 mineshat would meet all or all but one of the POV screening critefhig Coal
Compl. atf] 70). This,coupled with the allegedly improper criterfagsents a substantial riek
the improper imposition of the Mine Act’'s most severe sanctions, including withdoaders

(Murray EnergyCompl. at I 110)Plaintiffs also allegéhey have and will continue to incad-
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ditional compliance and litigation cost®©Hio CoalCompl. at] 72. Plaintiffs also allega gen-

eral violated interest in dvoiding regulatory obligations above and beyond those that can be
statutorily imposed upon theimowa League of Citie11 F.3dat 870-71.And while the la-

guage of the 2013 POV Ruledgected at the Secretary and not regulated parties, regulated pa
ties that want to avoid sanction will seek to conform their behavior to avoid a PO\é Natithe

rule has a direct effect on PlaintifBlaintiffs have a concrete interest in the continuousasper

tion of their mines, something the 2013 POV Rule threatens, and they allege the 2013 POV Rule
was promulgated improperlythese allegations are sufficietet pleadan injuryin-fact, there-

fore, Plaintiffs haveestablished they havarticle Il standing.

“[Section] 100f the APA requires that the plaintiff also demonstrate that it has prudential
standing’. Dismas Charities401 F.3cat 671.The APA confersa cause of actioan any “person
suffering legal wrong because of agency action, or adversely affected r@vadgby agency
action within the meaning of a relevant stat” 5 U.S.C. § 702:Prudential standing to assert
procedural protections depends on whom the procedural protections were designed to protect.”
Dismas Charities401 F.3cat678 Broadly, the APA grants prudential standiogegulategar-
ties challenging agency actiofee Bangura v. Hansed34 F.3d 487, 4989 (6th Cir. 2006)
(holding that section 702 of APA grantadversely affected or aggrievedarpties prudential
standing).The APA thus incorporates the broad “zone of interest” test under &whiativersely
affected or aggrieved partyeed only“establish that the interest he or she seeks to protect, ‘is
arguablywithin the zone of interests to be protected [ | by the statute’ under which thefiplai
sues.”Bangurg 434 F.3d at 499 (quotinijat'l Credit Union Adminy. First Nat’l Bank 522
U.S.479, 492 (1998)).

Defendants make no attempt to address prudential standing.

Here, Plaintiffs allege they have (and will be) adversely affected by the Se'sratdign
in promulgating the 2013 POV Rule. Plaintiffs sue under the AR#&the Due Process Clause
and theprocedural protectionthose laws contain were designed to protect people (and regulated
entities) from unfair agencyactiors. This is enough to satisfy the requirements of prudential
standingPlaintiffs haveadequately pleaddabth Article Ill and prudentiadtanding.

C. Federal Rule of Civil ProcedureRule 12(b)(6)

Defendants argue that Plaintiffsud pocess claim andltra vires claim fail underFed-

eral Rule of Civil Procedur&2(b)(6) (Defs.” Reply at 17Murray EnergyDoc. 20, because
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both claims are governed by an insurmountably high standard for faciardesivhere Plan-
tiffs “must establish thaho set of circumstancegxists under which the [regulation] would be
valid.'® See Reno v. Flore$07 U.S. 292, 301 (199%jlteration in original)(quoting United
States v. Salernal81 U.S. 739, 745 (1987p5eealso Speet v. Schueité26 F.3d 867, 872 (6th
Cir. 2013) (applying nosetof-circumstances tesd First Amendment faciathallenge taanti
begging statute)Coleman v. DeWitt282 F.3d 908, 914 (6th Cir. 200@9pplying nesetof-
circumstances test talsstantive-dugrocess challeng® Ohio’s involuntary manslaughter sta
ute).

Plaintiffs argue thaSalernois no longer good lawSee Mineral Policy Ctr. Worton,
292 F. Supp. 2d 30 (D.D.C. 2003) (discussing confusion surroundirgetad-circumstances
test and holding that “neither the Supreme Court nor the D.C. Circuit has consistiéindy the
Salernostandard to review statutory challenges to administrative rul@$hg SupremeCourt
itself has appeared to back away fr@alerng see, e.g.Pub. Lands Council v. Babhi29 U.S.
728, 747 (2000fholdingin response to facial challenggithout making reference ®alernoor
Reng that Secretary of the Interior did not excéeiscope of authority under statute in prédmu
gating regulaons), and individual justices have questioned its sse, e.g.Janklow v. Planned
Parenthood Sioux Falls Clini&17 U.S. 1174, 11756 (1996) (Stevens, J., mem. opinionyen
ing cert.) (Salernds rigid and unwise dictum has been properly ignored in subsequent cases
). The Sixth Circuit does not always apply the t&steNat'l| Truck Equip. Ass'n v. Nat'l Hig
way Traffic Safety Admin711 F.3d 662 (6th Cir. 2018 pplying APA languageotfacial, APA
challenge to regulationbut see Spee?26 F.3d at 872 (applying rsetof-circumstances test to
constitutional challenge to statutdut Plaintiffs do not persuade the Court tt@slernohas
been abrogated or ovated,at least with respect facial, constitutional challenges. In boia-
tional Truck EquipmerdndPublic Lands Councilpetitioners brought facial challenges based on
specific statutory-not constitutional-violations The nesetof-circumstances test apmigo
Plaintiffs’ constitutional @ims.

But what aboutan APA challengdo a regulatior? Plaintiffs argue that the reetof-
circumstances test is based purely on dict&afernoand has never been applied to an APA
challenge. (PlIs.” Resp. in Opp’n at 8110, Doc. 32 The Court agrees with Plaintiffs, for if the

no-setof-circumstances test applied to APA challenges, it would gut the AP&gaf@sction of

19 plaintiffs do not dispute that they raise a facial challenge to the 2013 R@V R
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their power, rendering them useless. Thesetof-circumstances test does not apply to iRlai
tiffs’ ultra viresclaims brought under the APA.
1. Due processlaim

Plaintiffs allegethat the 2013 POV Rule’s application will deprive Plaintiffs of property
interests without due process of fast will cost them money without the benefit of the pec
dural protections that made the 1990 POV Rule constitutional. Those procedural protections i
cludethe PPOV noticeand the requirement of final ordersind notmerely oftoverturned c-
tions—to serve as the basis OV NoticesSpecifically, Plaintiffs allegéhey have:

constitutionallyprotectedinteress, that include the right to operate one’s ibus

ness, an operator’'s ownership interest in a mine, the property interest irefts rev

nues, and the dues and fees paid to Plaintiff associations from revenues of the

mines they represent, all of which constitute significant property rigbjeto

due process protections.

(Compl. at § 113)The nesetof-circumstances test is insurmountable here because, assuming
arguendathat Plaintiffs’ allegations are true eite is a set of circustance where he 2013 POV
Rule could be validwhen a POV Notice is basedly on finalized citations and orders.

Plaintiffs respond that this theoretical set of circumstances iseabty; realityis that the
MSHA does base POV status on fforal citations because the Rule demands MSHA to densi
er nonfinal citations. Plaintiffs cite the 2013 POV Rule’s language, which in context, says
“MSHA's review to identify mines with a pattern of S & S violations will include: (itatibns
for S & S violations . . . .Pattern Criteria30 C.F.R. 8§ 102. The rule lists seven other criteria
including “imminent danger orders” and “mitigating circumstaricés But what if there are
only finalized violationsandthe other seven factors weigh in favor of issuing a POV Notice?
Plaintiffs’ reading of the ruléeads to the conclusion that tBecretary could not issue a POV
Noticeunless he consideredl laast onenonfinal S&S citation The statute can be reaa dvoid
this absurd resulSurely the Secretary could issue a POV Notice to a mine operator even if the
operator had not received an “imminent danger order under section 107(a) of the Mime, Act”
conversely, had no “mitigating circumstancdd."This agument is unavailing. Similarlylain-
tiffs’ example of a case where MSHA based a POV Notice orfinahcitations Brody Mining
is equally unavailing-even if the rule has been applied in a way that Plaintiffs argue is illegal,

Plaintiffs must show thahe rule cannot be applied legally for their claim to survive.
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Therefore, because there is a setiocfumstances, under which the 2013 POV Rule could

be constitutionally applied, Plaintifféacial, constitutional challenge fails
2. APA claims

The APA grants “[a] person suffering legal wrong because of agency action . ialjudic
review thereof.” 5 U.S.C. § 702. The APA grants reviewing courts the power to “hold unlawful
and set aside agency action . . . found te-p&) arbitrary, capricious,rmabuse of discretion, or
otherwise not in accordance with law; (B) contrary to constitutional right, pgwigilege, or
immunity; (C) in excess of statutory . . . authority . . . ; (D) without observancecédgire e-
quired by law.” 5 U.S.C. § 706(2plaintiffs haveadequately pleaded their three APA claims.

a. UltraVires (in excess of statutory authority)

Plaintiffs allege Defendants actatira vires that is, theyacted in excess dheir statuo-
ry authoritywhen promulgating the 2013 POV Ru{€omg. at 11 95100).Specifically Plain-
tiffs claim thatthe Secretarpcted in excess dfis statutory authority to make rules to establish
POV criteria by establishing criteria for a patterrcivationsrather than a pattern efolations
The Secretargloes nothave this authoritytherefore, theSecretary’s promulgation of the 2013
POV Rule wa ultra vires

The Mine Act requireshe Secretaryo issue notices to operatdisathave a “pattern of
violations.” 30 U.S.C. 814(e)(1). The Mine Acalso requires tJhe Secretaryto] make such
rulesas he deems necessary to establish criteria for determining when a pattern iohsioifat
mandatory health or safety standards exisBf U.S.C. § 814(e)(4). The question, then, is
whether the Mine Act givethe Secretaryhe leeway to make a rule that alloti®®e MSHA to
consider noffinalized citationsas one of the POV criteri®laintiffs arguethat the Mine Act
does not provide this flexibilitypointing to the plain meaning of “violationsand its use
throughout the Mine Act

Defendants rightly observe that the Mine Act gives broad authority to thet&gcto
promulgate regulationsut Plaintiffs allege that the Secretary promulgatdt amounts t@
“Pattern of Citations” rule rathe¢han what it was statutorily authorized to promulgate: a “Ratter
of Violations” rule.The plain language of the rule makes Plaintiffs’ claims plausitiintiffs

adequately allege that thistan was in excess of Defendants’ statutory authority.
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b. No notice-and-comment

Plaintiffs claim that theSecretaryviolated the APA by failing to submthe POV and
CAP criteriato noticeandcomment rulemaking* (Compl. at § 89 Instead of promulgating the
POV and CAP criteria through the 2013 POV Ruihich wasitself subject to noticand
commentrulemaking the Secretarpublished thd?OV and CAP criteria on its websiteeferd-
ants argue that the POV and CAP criteriafaokcy statemerstnot subject to the APA’s notiee
andcomment requiremesifor agency ruleraking. Plaintiffs argue that if the 1990 POV Ruyle
which included the POV criteriayas a “rule” that went through the ARR&quired rulemaking
procedure, theif the Secretaryants to amend that criteriage mustdo so through noticand
comment rulemakig.

Under the APA, a “reviewing court shall . . . hold unlawful and set aside agenay, acti
findings, and conclusions found to be . . . without observance of procedure required by law.” 5
U.S.C. § 706The APA requires a procedure for agency rulemakingceandcomment See5
U.S.C. §8553.When agencies make rules, they are required to give notice of the proposed rule by
publishing it, along with some ancillary information,the Federal Registes. U.S.C. 8§ 553(b).

This is“notice” The agency then must “give interested persons an opportunity to participate in
the rule making through submission of written data, views, or arguments with or wofmaH

tunity for oral presentation.” 5 U.S.C. 8 553(€his is“comment. Agencies must comply with

both when promulgating ruleslowever, mticeandcomment rulemakg does not applytd
interpretative rules, general statements of policy, or rules of agency zatjamj procedure, or
practice.”5 U.S.C. § 533(b)(3)(A).

“In order to determine whether a particular statement is a binding rule or a geoeral
binding policy statement, courts must examine both the language of the statachém: pu-
pose it serves. If a pronouncement implements a statute by enacting &ivegighe rule afect-
ing individual rights and obligations, it is likely to be a substantive riger v. Sec'y of Health
& Human Servs.889 F.2d 682, 685 (6th Cir. 1989A statement is also likely to be considered
binding if it narrowly circumscribes administrative discretion in all futuresaand if it finally
and conclusively determines the issues to which it relates. A policy statereemironoune-

1 The 2013 POV Rule did include eight pattern criteria,itbaiso provided that “MSHA will post the specifictpa
tern criteria on its Web site.” 30 C.F.R. § 10D2fendants refer to the criteria on its website as the “numerical
screening criteria.” (DefsMem. in Supporat 19).
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ment that simply advises the public what the agency's prospective position on as liksleto
be.” Id. (citations omitted).

Distinguishing policy statements from legislative rules is no simple task. The fmos
portant factor” is the “actual legal effect (or lack thereof) of the ageetion in question on
regulated entities.Nat'l| Mining Ass'n v. McCahy, 758 F.3d 243, 252 (D.C. Cir. 201%hat is,
does the action “create[] new rights or impose[] new obligations on regulatessf#df Ass'n of
Flight AttendantsCWA, AFLCIO v. Huerta 785 F.3d 710, 717 (D.C. Cir. 2019his question
is best answetkby analyzing four other questions:

(1) whether in the absence of the rule there would not be an adequate legislative
basis for enforcement action or other agency action to confer benefits or ensure
the performance of duties, (2) whether the agency has published the rule in the
Code of Federal Regulations, (3) whether the agency has explicitly invoked its
general legislative authority, or (4) whether the rule effectivetgrads a prior
legislative rule.

Am. Miring Cong. v. Mine Safety & Health Admif95 F.2d 1106, 1112 (D.C. Cir. 1993).

Here, the actual legal effect of the POV screening criteria is that mine operatera hav
known safe harbor from being at risk of a POV NotW#hile Plaintiffs portray the POV scnee
ing criteria as creating a new compliance regime, the system allows neregavdo track their
screening status on the MSHA's webshAad without the POV screening criteria, there stil e
ists an adequate legislative basis for enforcement action: the POV (piibhished in the rule
See30 C.F.R. 8§ 104.2The Secretary published the new POV criteria in the Code of Federal
Regulations, but the screening criteria only receive a passing me8genid.at 8§ 104.2(b)
(“MSHA will post the specific pattern criteria on its Web siteThe agency invoked its specific
legislative authority granted by the Mine Act to make rules to determine wheteanps viol-
tions exists.See30 U.S.C. § 814(e)(4)The POV screening criteria do effectively amend the
1990 POV Rule by eliminating theP®V system, which operated as a screening process itself.
Another factor is the agency’s own characterization of the guidance is.idkai# Mining Ass’n
v. McCarthy 758 F.3d at252. Here, the agency characterized the POV screening criteria and
CAP criteria apolicy statements and not legislative rules.

This analysiss against the important backdrop of the Mine Act itself, which requires the
Secretary to make “such rules as he deems necessary to establish criteria foridgtednen a
pattern of violations of mandatory health or safety standards exists.” 30 U.S.C. §814{(ee
statuteseems to requirthe Secretary to establish POV criteria (even screening cribgrianek-

27



ing rules only. However, as Defendants observe, the Mine Act does natlgreshbat type of
rule the Secretary must make, and at least one type ef-aneterpretative rule-is expressly
exempted from thaoticeandcomment requirementsf the APA.

It is unclear whether the POV and CAP criteria are ralggect to noticendcomment
rulemaking requirement3.he POV criteria affect individual rights and obligationsdese the
criteriadelineate the threshold for POV status consideration by the M$Hé criteria also ci
cumscribe administrative discretidoy setting numerical thresholds under which the Secretary
camot consider a mine operator for a POV Notitkwever, Defendants are correct thite
screening criteria do not appearatostomatically generate a POV Notidend while Defendants
make a googboint that the cteria function torelieve a burdensome administrative task that
MSHA could complete under its regulatory authority anyways, the screeriegacappear to
limit the MSHA's discretionln another sense, the POV screening critedaally provide a safe
harbor for mine operatorthat do not meet the criteri&urthermore, lte screening criteriare
directed at the agency, which is typical of a policy statement or inteseabfrprocedure.

The Court willreserve this issuier later disposition after the benefit of focused fanig
and in light of the entire record.

c. Arbitrary and capricious

Plaintiffs allege that the 2013 POV Rule is arbitrary, capricious, anthuse af disa-
tion becausetiis not based on the reasoned analysis required by the APA. (Compl. at T 103).
Specifically, Plaintiffs point to the high rate of contested citations tiea¢aentually overturned
and theSecretarys flawed economic analysis as two pieces of evidence that the 2013 POV Rule
is arbitrary and capricious. Defendants argue that Plaintiffs fail to iglentif specific rulema
ing requirements they violated with theconomic analysishat accompanied the 2013 POV
Rule and that alent a more concrete allegation, Plaintiffs’ claim is too vague and muss-be di
missed.

Plaintiffs respond that the 2013 POV Rule failed to consider evidence or offenaxpla
tions in three ways. First: the MSHA ignored evidence that S&S citatiensvartuned at a rate
approaching one third of all contested citations. Second: the 2013 POV Rule eliminhtad wit
explanation the “potential POV” process in favor of a “sanctmmyg”’ approach when empirical
studies showed the PPOV process produced significganovements in miner safety. Third: the

economic analysisnderpinning the 2013 POV Rule svBlawed and faddto provide a reasoned
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basis for the regulation. Plaintiffs assert that Defendants undercountedirtitesisd benefits
and made sweeping assptions that discredit its economic analysis.

[Agency] processs considered arbitrary and capricioughé agency has relied

on factors which Congress has not intended it to consider, entirely failed-to co
sider an important aspect of the problem, offered an explanation for its decision
that runs counter to the evidence before the agency, or is so implausible that it
could not be ascribed to a difference in view or the product of agency expertise.

Nat'l Truck Equip. Ass;n711 F.3dat 667 (quotingMotor Vehicle Mfrs. Ass'n of U.S., Inc. v.
State Farm Mut. Auto. Ins. Ga163 U.S. 29, 43 (198B)AIll that is required is drational cam-
nection between the facts found and the choice rhdde.(quoting All. for Cmty. Media v.
F.C.C, 529 F.3d 763, 786 (61ir. 2008).

Plaintiffs allege Defendants ignored numerous (and costly) implicatiome?13 POV
Rule in their economic analysis. (Compl. at  Z8)cepting Plaintiffs’ allegations as traehat
the Secretary had a thumb on the scale of the economligsen-is enough to adequately plead

an arbitraryandcapricious claim under the APA.

V. Conclusion

Plaintiffs’ claimsare wholly collateral to the Mine Act’s review schemetlsoCourt has
subjectmatter jurisdiction. Plaintiff@lso have standing to bgrtheir claims And finally, Plan-
tiffs’ haveadequately pleaded thefPA claims, but they have not adequately pleaaldde po-
cess claimTherefore, Defendants’ Motions to Dismiss &RANTED as to Plaintiffs’due po-
cessclaims. The balance of Defendants’ MotionsD&ENIED . (Ohio CoalDoc. 26;Murray En-
ergyDoc. 13).

IT IS SO ORDERED.

s/ James L. Graham

JAMES L. GRAHAM
United States District Judge

DATE: June 16, 2016
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