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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

WILLIAM PAUL BRINGMAN,

Plaintiffs,
Case No. 2:15-cv-628
V. JUDGE GREGORY L. FROST
M agistrate Judge Norah McCann King
VILLAGE OF FREDERICKTOWN,
OHIO, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court for consatern of a motion to dismiss (ECF No. 20), a
memorandum in opposition (ECF No. 27), and a reply memorandum (ECF No. 30). For the
reasons that follow, the CoBRANT S the motion.

l. Background

On February 27, 2013, Plaintiff, William PaBilingman, was arrested for domestic
violence related to an incidemivolving his then-wife, Barbardean Bringman. The arresting
officers were Defendant Kyle Johnson, a Villagd-redericktown police officer, and Kevin
Durbin, a Knox County deputy sheriff. After beipgced under arrest, Plaintiff was taken to the
Knox County Jail. He was releaseter that same day.

On February 18, 2015, Plaintiff filed a colajt against Johnson, Durbin, and the
following additional defendants: the Village ofelericktown (“Fredericktown”); Jerry Day, the
former Fredericktown police cHieRoger Brown, the current &lericktown police chief; the

Board of Commissioners of Kn@ounty, Ohio; John Doe I, the Knox County sheriff; and John
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Doe II, a Knox County deputy sheriff. (ECF No. B)aintiff asserts claims under 42 U.S.C. §
1983, arguing that he was falsely arrestedianutisoned in violation of the Fourth and
Fourteenth Amendments and that select defeisdailed to supervisand train the officers
involved. Defendants Fredericktown, Day, and\#n (“the Village Defaedants”) have filed a
motion to dismiss. (ECF No. 20.) The pastieve completed briefing on the motion, which is
ripe for disposition.
. Discussion

A. Standard Involved

Dismissal pursuant to Federal Rule of Civil Procedure 12(b)(6) is proper if a complaint
fails to state a claim upon which the Court gaant relief. Consequdly, this Court must
construe Plaintiff's complaint in his favor, actépe factual allegations contained in that
pleading as true, and determine whether thautd allegations preseplausible claims.See Bell
Atlantic Corp. v. Twomb|y550 U.S. 554, 570 (2007). The United States Supreme Court has
explained, however, that “the tenet that artonust accept as tradl of the allegations
contained in a complaint is inapplicable to legal conclusioAsficroft v. Igbal556 U.S. 662,
678 (2009). Thus, “[tlhreadbarecitals of the elements ofGause of action, supported by mere
conclusory statements, do not sufficéd. Consequently, “[d]etermining whether a complaint
states a plausible claim for reliefll . . . be a context-specifi@sk that requires the reviewing
court to draw on its judiciaxperience and common senséd’ at 679.

To be considered plausible, a claim must be more than merely conceiValambly
550 U.S. at 556Ass’n of Cleveland Fire Fights v. City of Cleveland, Ohi602 F.3d 545, 548

(6th Cir. 2007). What this means is that “§¢édim has facial plausilily when the plaintiff
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pleads factual content that allows the court to disweasonable inference that the defendant is
liable for the misconduct allegedIgbal, 556 U.S. at 678. The factualegations of a pleading
“must be enough to raise a right to rebdsiove the speculative level . . . Twwombly 550 U.S. at
555. See also Sensations, Inc. v. City of Grand Rapi2ié F.3d 291, 295 (6th Cir. 2008).

B. Analysis

Plaintiff asserts federal claimsmder 42 U.S.C. § 1983, which provides:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State . . . subjects, orseauto be subjected, any citizen of the

United States or other person within the jurisdiction thereof to the deprivation of

any rights, privileges, or immunities seed by the Constitution and laws, shall

be liable to the party injured in an axtiat law, suit in egjty, or other proper
proceeding for redress. . . .

Thus, in order to prevail on his § 1983 claimsififf must show thatyvhile acting under color
of state law, Defendants deprived him of a rigéatured by the Federal Constitution or laws of

the United StatesSee Wolotsky v. Huh860 F.2d 1331, 1335 (6th Cir.1992).

The Village Defendants seek dismissal ongtainds that Plaintiff has failed to assert
claims upon which this Court can grant reliéf. his memorandum in opposition, Plaintiff does
not contest the Village Defendants’ characterization of his claims and does not discuss the merits
of the Village Defendants’ arguments. Instead, Plaintiff only insists that the Village Defendants
simply cannot assert their arguments. PlHingiasons that this is because the Village
Defendants filed their August 14, 2015 Rule 12(pbi@tion (ECF No. 20) after filing an April

16, 2015 answer (ECF No. 4). Plaintiff's argument necessitates four comments.



First, the Village Defendants raised failtioestate a claim upon which this Court can
grant relief as the second defense in their anstiereby preserving itiféater proceedings in
this litigation. (ECF No. 4, at Page ID # 22.) Second, although the “Rule 12(b)(6)” label of
the motion the Village Defendants have filed is perhaps technically incorrect, the motion itself is
still viable as either a post-amer Rule 12(b)(6) motion (as someutts in the Sixth Circuit have
permitted) or as a construed Rule 12(c) motion raising the failure-to-state-a-claim arg8eent.
Morgan v. Church’s Fried Chickei829 F.2d 10, 11 (6th Cir. 198{f)ermitting consideration of
a Rule 12(b)(6) argument for dismissal in a Rule 12(c) motraxle v. City of AkronNo.
5:14CV188, 2015 WL 2169975, at *1 (N.D. Ohio W&, 2015) (recognizing that some courts
have addressed the merits of post-answer R2(e)(6) motion). Third, considering the motion
does not prejudice Plaintiff because the desaoniptine Village Defendants gave to their Rule 12
motion “is largely an issue of technical semes? insofar as “[t]here is no substantive
distinction between the two typegmotions; Rule 12(c) requirekat this Court review the
motion in the same manner in which theu@ would review a motion made under Rule
12(b)(6).” Doe v. BollaertNo. 2:13-cv-486, 2014 WL 972000, %t (S.D. Ohio Mar. 12, 2014).
Fourth, in light of the first three points, tit®urt can and does construe the Rule 12 motion as
one under Rule 12(c) and shall address thétsnafrthe Village Defendants’ arguments for

dismissal.

Turning to the § 1983 failure to train claithe Court notes that the Village Defendants
assert that Plaintiffias failed to state agisible claim becausespondeat superiazannot

provide a basis for liability hereSee Monell v. New Yorktg€iDep't of Soc. Serys436 U.S.



658, 691 (1978). To plead a failure to train clafttaintiff must pleadacts demonstrating the
existence and impropriety of an involved policy.isTis because the Sixth Circuit has explained:

Municipalities are not . . . liable for eyemisdeed of their employees and agents.
“Instead, it is when execution of a government’s policy or custom, whether made
by its lawmakers or by those whose edictacts may fairly be said to represent
official policy, inflicts the injury that ta government as an tég is responsible
under 88 1983.”"Monell v. New York Citipept. of Social Serviced436 U.S. 658,
694, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).] Thiswt has statethat to satisfy
the Monell requirements a plaiitimust “identify the policy, connect the policy
to the city itself and show that the pamtar injury was incurred because of the
execution of that policy.Coogan v. City of Wixon820 F.2d 170, 176 (6th
Cir.1987) (adopting the $¢ articulated irBennett v. City of Slidell[28 F.2d 762,
767 (5th Cir.1984) (en bancyert. denied 472 U.S. 1016, 105 S.Ct. 3476, 87
L.Ed.2d 612 (1985)).

Garner v. Memphis Police Dep8 F.3d 358, 363-64 (6th Cir. 1993). What constitutetoaell
policy, custom, or practice is tledore most often of dical import to 8 1983 actions such as the
casesub judice.

The United States Supreme Court has expthwgat can prove sufficient to present a
Monell claim:

[T]he inadequacy of police training magrve as the basis for § 1983 liability
only where the failure to train amountsdeliberate indifference to the rights of
persons with whom the police come into contact . . . . Only where a
municipality's failure to train its empyees in a relevant respect evidences a
“deliberate indifference” to the rights of its inhabitants can such a shortcoming be
properly thought of as atg “policy or custom” thais actionable under § 1983.

City of Canton v. Harris489 U.S. 378, 388-89 (1989). ThepBeme Court has recognized two

basic ways in which such a claim can be plead:

“ ‘[Dleliberate indifference’ is a stnigent standard ofault, requiring
proof that a municipal &or disregarded a known obvious consequence of his
action.” Bryan Cty, 520 U.S., at 410, 117 S.Ct. 1382. Thus, when city

policymakers are on actual or constructivatice that a particular omission in
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their training program causes city emp@eg to violate citizens’ constitutional

rights, the city may be deemed delibehaindifferent if the policymakers choose

to retain that programld., at 407, 117 S.Ct. 1382. The city’s “policy of inaction”

in light of notice that its program will cause constitutional violations “is the

functional equivalent of a decision by the city itself to violate the Constitution.”

Canton 489 U.S., at 395, 109 S.Ct. 1197 (@1 @or, J., concurring in part and

dissenting in part).
Connick v. Thompsei31 S. Ct. 1350, 1360 (2011). Pldmthowever, has failed to plead
sufficiently either actual or constructive ra#iso as to present a plausible claim.

Plaintiff pleads that Fredericktown and Day “did not properly train the arresting officers .
.. and those supervising them . . . in domestiewicd incidents prior to [tharrest of Plaintiff.”
(ECF No. 1, at Page ID # 5 1 14.) He also paadt Fredericktown “adopted or failed to adopt
a proper policy dealing with asts of citizens in their respeati jurisdictions” and “failed to
properly train their officers on éhlaw and on how to properlgvestigate potential criminal
offenses before arrests without warrants . . . .” (ECF No. 1, at Page ID # 5 { 18.) Once again
reading theoro secomplaint charitablyife., disregarding the alternative contention that
Defendants adopted a proper policy), the Court isn#ht a conclusory allegations of a failure to
adopt a sufficient policy and togperly train and supervise officerSuch pleading fails to point
to any custom, policy, or practice that presenptausible claim for a constitutional deprivation.
See Liptak v. City of Niles, Ohib98 F.3d 246, 1999 WL 1045100, at *5 (6th Cir.1999)
(unpublished table decision) (no 8 1983 recovery wlagplaintiff fails cite to any official city
policy or custom).

It is well settled that “a pattern ofnsilar constitutional wlations by untrained

employees is ‘ordinarily necessary’ to demaosistideliberate indifference for purposes of a

failure to train” Connick 131 S. Ct. at 1360. But Plaintiff has not péexy prior violations
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leading to false arrest imprisonment.See Amerson v. Waterford TWp62 F. App’x 484, 491
(6th Cir. 2014) (rejecting excessive force failtwetrain claim because the plaintiff “did not
present any evidence of priorsaoonduct in the form of excessive force”). The complaint
therefore suffers from a lack of facts showangreexisting pattern of constitutional violations
that should have alerted thexéx Defendants of a need for maraining or different policies.
See Hamer v. Cnty. of Kemo. 1:13-CV-504, 2014 WL 1276568 *6 (W.D. Mich. Mar. 27,
2014). In other words, “Plaintiff's complaint faiis allege a single faethich, accepted as true,
could support a plausible inferee” that the Knox Defendants mee‘on actual or constructive
notice of the existence of a ‘clear and persigpattiern of constitutional violation’ giving rise to
a need for different training or policiesld. at *7.

It is also possible “in a meow range of circumstances” farsingle incident to present a
plausible claim.Connick 131 S. Ct. at 1361. Under this approach, a constitutional violation that
is such a patently obvious consequence oflaréato provide training suffices to establish
municipal liability. Id. But Plaintiff has again failed to gdd anything more than conclusory
allegations that fail to state a plausible claiirhis deficiency echaethe problem with the
deliberate indifference pleading filler v. Delaware County Commissioneigo. 2:13-cv-501,
2014 WL 457552 (S.D. Ohio Feb. 4, 2014).tHat case, this Court explained:

Plaintiffs allege that Defendant lacked any policies regarding
“investigatory techniques,” which is a basic skill for both prosecutors and law
enforcement personnel. ... [P]eaégcers in Ohio are required to complete
basic training courses thatldress “investigation,” amng other subjects. Ohio
Admin. Code 8§ 109:2-1-16. Plaintiffs fail tdlege facts to support the inference
that, absent additional specified traigj it was highly predictable that [law
enforcement officers] would make mistakes in investigations that would cause

constitutional violations.See Connick131 S. Ct. at 1365. Plaintiffs therefore
failed to allege deliberate indifferenseich that they cannot state a claim for
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municipal liability . . . .
Id. at *9. Similarly, Plaintiff here complains ofsufficient training related to the investigation
and handling of a domestic violence offen8ait Ohio Administrative Code § 109-2-1-16(c)
expressly includes in officer training the topics addressérhin Revised Code § 109.744. That
state statute in turn providegs fafficer training in domestic vience offenses. The complaint
here fails to allege facts to supptire inference that the lack afiditionaltraining beyond this
mandated training made a constitutional violatan obvious consequence. Plaintiff has
therefore failed to plead a plausible claim agains Fredericktown and pdor failure to train.

This leaves for discussion Plaintiff’s failut@ supervise claim against Day and Brown.
The Sixth Circuit has explained:

A claim for failure to supervise is actiable under § 1983 only if the supervisor

“either encouraged the egific incident of misconduct or in some other way

directly participated in it. At a minimum plaintiff must showthat the official at

least implicitly authorized, appved, or knowingly acquiesced in the

unconstitutional conduct of the offending officer(].”
Horner v. Klein 497 F. App’x 484, 489 (6th Cir. 2012) (quoti8gehee v. Luttrell99 F.3d
295, 300 (6th Cir. 1999)). Naming officials in thefficial capacities means that a plaintiff is
effectively suing the municipal entity, and to paéhagainst such an etytj the plaintiff “must
establish that the injury about which ¢@mplains was caused by an unconstitutional
government policy or custom.ld.

In other words, as the Sixth Circuit hasdealear, “[o]nce an underlying constitutional
violation is shown, the plaintiff ‘must proveammunicipality’s policy or custom caused the

alleged injury’; one such policy can be ‘a pyglaf inadequate traing or supervision.” "Cutlip

v. City of Toledp488 F. App’x 107, 112 (6th Cir. 2012) (quotikdis ex rel. Pendergrass v.
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Cleveland Mun. Sch. Dis#55 F.3d 690, 700 (6th Cir. 2006)n such a scenario, “[t]he
plaintiff must prove that: ‘(1) the. . supervision was inadequé#te the tasks performed; (2) the
inadequacy was the result of the [defendant&iberate indifference; and (3) the inadequacy
was closely related to or actlly caused the injury.’ 1d. (quotingEllis, 455 F.3d at 700).

Here, Plaintiff hadailed to plead anjactssupporting a plausible claim for failure to
supervise against Day or Brown. He hagead plead only conclusory allegatioi$ee, e.g.,
ECF No. 1, at Page ID # 5 1 16. Assumamguendothat Plaintiff has plead an underlying
constitutional violation, Plairffihas nonetheless failed to plefadts indicating or raising an
inference that either Day or Brown implicityuthorized, approved, or &wingly acquiesced to
the unconstitutional condtjchere are no facts suggesting deldternndifference. Stated even
more simply, Plaintiff has failed to tell this Cotmow there is any defiency in the supervision
provided. Consequently, Plaintiff has alsoddito state a plausible claim against Day and
Brown under his failure to supase theory.

1. Conclusion

This Court GRANT S the Village Defendants’ motion to dismiss. (ECF No. 20.) The
failure to train claim and the failure to supise claim against Fredicktown, Day, and Brown
are dismissed.

IT 1SSO ORDERED.

/sl Gregory L. Frost

GREGORML.. FROST
WNITED STATES DISTRICT JUDGE




