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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JAMES SUMMERS,
Plaintiff,
V. Civil Action 2:15-cv-704

Judge Gregory L. Frost

Magistrate Judge Elizabeth Preston Deavers
OHIO ADULT PAROLE AUTHORITY,

Defendant.

ORDER AND REPORT AND RECOMMENDATION

Plaintiff, James Summers, a state inmalt® s proceeding without the assistance of
counsel, brings this civil rights action under4.C. § 1983 against the Ohio Adult Parole
Authority (“APA”"), alleging that he has beesubjected to discrimination and is unlawfully
incarcerated. This matter is beddhe Court for the initial seen of Plaintiff's Complaint under
28 U.S.C. 88 1915(e)(2) and 1915A to identify cagbie claims and to recommend dismissal of
Plaintiff's Complaint, or any pdion of it, which is frivolous, miicious, fails to state a claim
upon which relief may be granted, or seeks nemyerelief from a defendant who is immune
from such relief. 28 U.S.C. § 1915(e)(2). Hayperformed the initiadcreen, for the reasons
that follow, it iSRECOMM ENDED that the CourDI SM 1SS Plaintiff's Complaint in its
entirety.

This matter is also before the Court for consideration of Plaintiff's motion for leave to
proceedn forma pauperisuinder 28 U.S.C. § 1915(a)(1) and.(2ZECF No. 1.) Plaintiff's

motion isGRANTED. Plaintiff is required to pay the fulimount of the Court’s $350 filing fee.
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28 U.S.C. § 1915(b)(1). Plaiffts certified trust fund statemémneveals that he currently
possesses the sum of seventy-seven cents inisos @ccount, which is insufficient to pay the
full filing fee. His application indicates thhts average monthly deposits for the six-month
period prior to filing hisapplication to proceeih forma pauperisvere $40.00. Pursuant to 28
U.S.C. § 1915(b)(1), the custodian of Ptdfis inmate trust accourdt Ross Correctional
Institution isSDIRECTED to submit to the Clerk of the iiad States District Court for the
Southern District of Ohio as anitial partial payment, 20% dhe greater of either the average
monthly deposits to the inmatieist account or the average mowthalance in the inmate trust
account, for the six-months immediately precgdime filing of the Caplaint. After full
payment of the initial, partial filing fee, thestodian shall submit 20% of the inmate’s preceding
monthly income credited to the account, boly when the amount in the account exceeds
$10.00 until the full fee of $350.00 has been paitthéoClerk of this Court. 28 U.S.C. §
1915(b)(2). See McGore v. Wrigglesworth14 F.3d 601 (6th Cir. 1997). Checks should be
made payable to: Clerk, Unit&tates District Court. Thchecks should be sent to:

Prisoner Accounts Receivable

260 U.S. Courthouse

85MarconiBoulevard

Columbus, Ohio 43215
The prisoner’s name and this case numbestroa included on each check. IGRDERED
that Plaintiff be allowed to psecute his action withoprepayment of fees or costs and that
judicial officers who render services in this aotghall do so as if the costs had been prepaid.
The Clerk of Court iDIRECTED to mail a copy of this Order to Plaintiff and the prison

cashier’s office. The Clerk is furthed RECTED to forward a copy of this Order to the Court’s

financial office in Columbus.



l.

Congress enacted 28 U.S.C. § 1915, the fedefatma pauperistatute, seeking to
“lower judicial access vaers to the indigent."Denton v. Hernande504 U.S. 25, 31 (1992).
In doing so, however, “Congress recognized thétigant whose filing feesind court costs are
assumed by the public, unlike a paying litigant, lacks an economic incentive to refrain from
filing frivolous, malicious, orepetitive lawsuits.” 1d. at 31 (quotindNeitzke v. Williams490
U.S. 319, 324 (1989)). To address ttisicern, Congress included subsectiohde)part of the
statute, which provides in pertinent part:

(2) Notwithstanding any filing fee, ong portion thereof, that may have been
paid, the court shall dismiss the casarat time if the court determines that--

(B) the action or appeal--
(i) is frivolous or malicious;
(ii) fails to state a claim on whicrelief may be granted; or . . ..
28 U.S.C. § 1915(e)J@B)(i) & (ii); Denton 504 U.S. at 31. Thus, § 1915(e) requsea sponte
dismissal of an action upon the@t's determination that the aai is frivolous or malicious, or
upon determination that the action fails toesttclaim upon which relief may be granted.

To properly state a claim upon which reledy be granted, a pldifi must satisfy the
basic federal pleading requirements set forthaderal Rule of Civil Procedure 8(e§ee also
Hill v. Lappin, 630 F.3d 468, 47071 (6th Cir. 2010) (applytregleral Rule of Civil Procedure
12(b)(6) standards to reviemnder 28 U.S.C. 88 1915A and 191%2¢(B)(ii)). Under Rule
8(a)(2), a complaint must contain a “short ghan statement of the claim showing that the

pleader is entitled to relief.” Fed. R. Civ.8a)(2). Thus, Rule 8(a) “imposes legalfactual

2 Formerly 28 U.S.C. § 1915(d).



demands on the authors of complaint$6630 Southfield LtdP'Shipv. Flagstar BankF.S.B,
727 F.3d 502, 504 (6th Cir. 2013).

Although this pleading standaddes not require “detaileddtual allegations,’ . . . [a]
pleading that offers ‘labels andmclusions’ or ‘a formulaic recitation of the elements of a cause
of action,” is insufficient. Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic
Corp. v. Twombly550 U.S. 544, 555 (2007)). A complamitl not “suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furthr factual enhancement.Td. (quotingTwombly 550 U.S. at 557).
Instead, to survive a motion to dismiss faluige to state a claim under Rule 12(b)(6), “a
complaint must contain sufficient factual matter to. ‘state a claim to relief that is plausible on
its face.” Id. (quotingTwombly 550 U.S. at 570). Facial plahb8ity is established “when the
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the
defendant is liable fahe misconduct alleged.ld. “The plausibility of an inference depends on
a host of considerations, including common semgkthe strength of competing explanations for

the defendant’s conductFlagstar Bank 727 F.3d at 504 (citations omitted). Further, the Court

holdspro secomplaints “to less stringent standards tiiamal pleadings drafted by lawyers.
Garrett v. Belmont Cnty. Sheriff's Dep’No. 08-3978, 2010 WL 1252923, at *2 (6th Cir. April
1, 2010) (quotingdaines v. Kerner404 U.S. 519, 520 (1972)).
.
Plaintiff identifies his “[c]ause[s] of actiords unlawful incarceteon and discrimination.
(ECF No. 1-2 at 2.) The Court is unablediscern the bases for Plaintiff's unlawful

incarceration claim. To the extent he is challegdhe fact or duration of his confinement, his

sole remedy in federal court is habeas cor@ee Skinner v. Switzer31 S.Ct. 1289, 1293



(2011) (“Habeas is the exclusive remedy . r th@ prisoner who seeksmediate or speedier
release from confinement.” (internal gabbn marks and citation omitted)).

With regard to his discrimination claim, bsst the Court can discern, Plaintiff seeks to
assert an equal protection claim under § 19&8natjthe APA, alleging that the APA has
discriminated against him because he does not havatdifiie” sentence. (ECF No. 1-1 at 6.)

“The Equal Protection Clause of the Re@nth Amendment to the United States
Constitution ‘protects against arbitrary classificas, and requires that similarly situated
persons be treated equally.Jackson v. Jamrogtll F.3d 615, 618 (6th Cir. 2005) (quoting
Richland Bookmart, Inc. v. Nichgl278 F.3d 570, 574 (6th Cir. 2002)). “Without question,
prisoners are not considered a suspect class for purpasggabiprotection litigation.’Jackson
411 F.3d at 619 (citingvilson v. Yaklich148 F.3d 596, 604 (6th Cir. 1998)). “Moreover, there
is no fundamental right to parole under the federal constitutiteh.(citing Bd. of Pardons v.
Allen, 482 U.S. 369 (1987)).

Here, Plaintiff’'s Complaintails to set forth any fastsuggesting that the APA
intentionally treated him differently than othemdarly-situated inmates. Instead, he offers a
variety of hypotheticals to demonstrate how anvialdial who is eligible for parole might lose
eligibility for misconduct whereaamates who are not eligiblerfparole who engage in the
same misconduct would not. But even the ins&intiff referencem his hypotheticals are
not similarly situated given th#ttey are not all eligible fguarole and subject to the APA’s
authority. Accordingly, the Undersigned reconmuig dismissal of Plaintiff’'s equal protection

claim.



[1.

For the reasons set forth above, RECOMM ENDED that the CourDISM 1SS
Plaintiff's Complaint in its etirety pursuant to 28 U.S.@8 1915(e)(2)(B) and 1915A. The
Clerk isDIRECTED to send a copy of this order to t@&io Attorney General’s Office, 150 E.
Gay St., 16th Floor, Columbus, Ohio 43215.

PROCEDURE ON OBJECTIONS

If Plaintiff seeks review by the District Judge of this Report and Recommendation, he
may, within fourteen (14) day§le and serve onligparties objections to the Report and
Recommendation, specifically dgeating this Report and Raommendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

Plaintiff is specifically advised th#te failure to object to the Report and
Recommendation will result in a waiver of the rightitonovareview by the District Judge and
waiver of the right to appeal thiedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge's report and recommendati&@ven when timely objections are filed, appellate
review of issues not raised tinose objections is waivedRobert v. Tessob07 F.3d 981, 994
(6th Cir. 2007) (“[A] general objection to a matyate judge’s report, vith fails to specify the

issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).



Date: March 13, 2015 HEizabeth A. Preston Deavers
ElizabethA. PrestorDeavers
United States Magistrate Judge




