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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

MELANIE A. OGLE,
Petitioner, . Case No. 2:15-cv-776

- VS - Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz

GARY C. MOHR, DIRECTOR,

Ohio Department of Rehabilitation
And Correction,

Respondent.

REPORT AND RECOMMENDATIONS

This action is before the Court on Ogle’s Petition for Writ of Habeas Corpus and
Amended Petition (ECF Nos. 1, 21). The Warfilad an Answer/Returiof Writ (“Return of
Writ,” ECF No. 14) and later an Amended Araw(*Amended Return of Writ,” ECF No. 30)
and the Petitioner filed a Reply in response (“€rae,” ECF No. 40). The case is thus ripe: for

decisiont

Procedural History
Petitioner, Melanie Ogle, wasdicted on Septembez8, 2009, by a Hocking County
Grand Jury on one count for askaan a peace officer. Petitiongmo se, entered a plea of not

guilty. Ogle then obtained counseld the case proceeded to trial.

! Chief Judge Sargus has recently overruled Petitioner's Motion to Hold in Abeyance (ECF Nos. 81, 84).
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The facts of the case as set forth by Hacking County Court of Appeals, Fourth

Appellate District of Ohio, odirect appeal are as follows:

[*P2] Ogle and Ohio Power Compaimave been engaged in civil
litigation over the last several ysaiThe disputes began with Ohio
Power’s desire to construct ddeommunications tower and obtain
an easement through the Ogles’ property. [FN2]

[FN2 The details of the continuing litigation are set
forth in the following casesOgle v. Ohio Power
Co. 180 Ohio App. 3d 44, 2008 Ohio 7042, 903
N.E. 2d 1284;0hio Power Co. v. Ogle4™ Dist.
Nos. 09CAl & 09AP1, 2009 Ohio 595®hio
Power v. Ogle 4" Dist. Nos. 10CA143, 10AP13,
2011 Ohio 3903¢€itizen of Hocking County v. Ohio
Power Company4™ Dist. No. 11CA24, 2012 Ohio
4985; Ogle v. Hocking Cty. Sherifd" Dist. No.
11AP13, 2012 Ohio 1768; artdgle v. Ohio Power
Co. 4" Dist. No. 11CA27, 2012 Ohio 4986.]

[*P3] Very generally, the facts lading to Appellant Melanie
Ogle’s conviction for assault on a peace officer are set forth as
follows. On September 9, 2009,texf work, Appellant and her
husband returned to their residence on Donaldson Road around
5:20 p.m. to find Pike Electriand American Electric Power,
(hereinafter “AEP”) vehicleparked on Donaldson Road. AEP’s
contractors were constructing atectric line. The access to the
Ogles’ driveway was blocked yree trucks. Appellant and her
husband began honking the horn getling at the workers.

[*P4] At the same time and place, Hocking County Sheriff's
Deputy Trent Woodgeard (herefter, “Woodgeard”) was working

a special assignment on behalf of AEP to keep peace and crder at
the job site. Because of the commotion Appellant and her husband
were making, Woodgeard decided itotiate contact. When he
attempted to do so, Appellanhé her husband failed to comply
with requests he testified he made. Instead, when able, the Ogles
evaded Woodgeard and drove inteithdriveway. They testified
they drove away because the offisgas trying to get into their
vehicle and they had done natbiwrong. Woodgeard pursued the
Ogles and a physical confrontatiensued outside their residence
between Woodgeard and Appeallant.

[*P5] As a result of the events Wwh transpired on Septembeéf,9
2009, Appellant was indicted bydatHocking County Grand Jury
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on one count of assault of a peace officer. The case proceeded to
the jury trial and on August 11, 201the jury returnedh verdict of
guilty. Appellant was sentenced ®x months in a county jail
[FN3], a fine and restitution. . . .

[FN3 Appellant was sentenced to “a county jail.”
The transcript of the sesicing hearing stated: “[a]
county jail that is not run or enforced by our local
sheriff, “ presumably due to the strained nature of
the relationship betweeppellant and county
officials indicated in this case ar@jle v. Hocking
County Sheriff Hocking County Prosecuting
Attorney, 4" Dist. No. 11AP13, 2012 Ohio 1768.]

*kkk

Supplemental facts

[*P6] At trial, the State of Ohigresented testimony from Jason
Stacy, Sheriff Lanny North, TrérWoodgeard, and Sgt. Kevin
Groves. Jason Stacy, a supervisor for AEP, testified AEF was
slightly behind in their work on September 9, 2009. The workers
had just set a pole angkre trying to connedhe line. Three trucks

in fact were blocking the Ogles’ driveway. The job site was loud
due to the diesel trucks atftke drilling that was being done.

[*P7] Stacy testified he was tatlg with Woodgeard when he
heard aggressive and repetitivenking. He could see someone in

a black truck acting in a threateg manner and cursing. At this
point, he felt uncomfortable in turning his back. He saw
Woodgeard go from one side of tlrack to the other trying to get

the situation calmed down. Specifically, he observed Woodgeard
say to the female passenger “Calm down, knock it off.” The truck
sped away and Woodgeard followedhis vehicle. At this point,
Stacy could not see what happened on the Ogles’ property. Stacy
testified it was the most threatening incident he had seen on the
job.

[*P8] Sheriff Lanny North testifié Woodgeard was employed by
the Hocking County Sheriffs Department on the date of the
incident. AEP had previously contad the sheriff's office in order

to obtain an officer to keep thpeace at the job site on Donaldson
Road. He acknowledged there wag written contract between
AEP and the sheriff's department.

[*P9] Woodgeard also testified gas a full-time deputy with the
Hocking County Sheriff's Officeworking special duty on behalf
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of AEP when the altercatiorcourred. Woodgeard was wearing his
deputy’s uniform and driving a ehff's cruiser. He had been
authorized by the sheriff's department to do so.

[*P10] Woodgeard's version of the ents leading to his assault
began as he watched the Pike Electric and AEP workers on
Donaldson Road. When Woodgddreard honking and yelling, he
also noticed the Ogles' truck patdkin front of an AEP truck. He
saw the passenger in the trubkow up her hands, moving around
inside and yelling. He first etided to let her vent. An AEP
employee went to move the AERI¢k, but Mrs. Ogleontinued to
scream.

[*P11] Woodgeard decided to address the situation with Appellant
so he walked to the passenger sidigéhe truck, made direct eye
contact with her, and asked herstep outside. [FN4] She did not
comply and continued to yeNVoodgeard placed his hand on the
passenger side door and the Oglesve away at a high rate of
speed. Woodgeard radioed for assistance and followed the Ogles
into their driveway in his cruiser.

[FN4 Woodgeard knew Manie Ogle as he
graduated from high school with her son.]

[*P12] According to Woodgeard's testimony, once on the Qgle's
property, Appellant came clg@ng at Woodgeard, irate and
belligerent. She actually made contact with Woodgeard's face with
papers [FN5] in her hand. Wooelyd asked Appellant to "calm
down" repeatedly, but Appellanwas trying to kick Woodgeard
while her husband was trying twld her back. Woodgeard advised
Mr. Ogle to step back, thaBppellant was under arrest for
disorderly conduct. Woodgeard tfisd Mr. Ogle stepped back,
but again, Appellant wodl not comply. Woodgeard took
Appellant's right arm and attempted to handcuff her. Appellant
continued kicking Woodgeard's shins and she kicked his genitals
once. Woodgeard then used pepper spray to subdue Appellant.

[FN5 These papers, Appellant testified, consisted of
a copy of an Ohio Attorney General’'s opinion
regarding the township’s authority to issue permits
and supported her belief ABEwas “breaking the law
by blocking their driveway.”]



[*P13] At this point, Mr. Ogle came towards Woodgeard and was
advised to stay back. WheMr. Ogle refused to comply,
Woodgeard deployed pepper sprayhah. When the spray took
effect, Appellant buckled and Ifeto the ground. Appellant and
Woodgeard continued to struggin the yard. Woodgeard was
eventually able to handcuff heand place her in a cruiser.

[*P14] Sergeant Kevin Groves also testified Woodgeard was
working special detail on Septéer 9th. Sgt. Groves was present
in the sheriff's office when WWbdgeard radioed for backup. Groves
responded to the scene and s&lodgeard in distress. Groves
ordered photographs be takenddme took a recorded statement
from Mr. Ogle.

[*P15] After Groves' testimony, the &e offered its exhibits and
rested. The defense made ainCrR. 29 motion, specifically
arguing the State had not presenseafficient evidence Woodgeard
was a law enforcement officer actingan official capacity at the
time and further, there was no sufficient evidence as to the
remaining elements of the offense. The motion was denied. The
defense proceeded with its casel avithesses Jesse Ward, Randall
Thompson, Charles Ogle, and Melanie Ogle

[*P16] Jesse Ward testified he was working for Pike Electric on
the incident date. He saw a blgokkup arrive on Donaldson Road
as he worked nearby. Mr. Wardeard screaming, but denied
hearing curse words éeeling threatened.

[*P17] Randall Thompson also tdeed he worked for Pike
Electric and was present thatydade acknowledged the job site
was loud and it was "difficult to hear." He testified the voices that
were yelling did not interrupt his work.

[*P18] The Ogles' collective versi of the events unfolding on
Donaldson Road and on their pragediffers somewhat from that
presented by the State's witnesses. Charles Ogle testified when he
and his wife reached home and found their driveway blocked, they
stopped the truck and waited for "close to a minute" before he
began honking and the couplegbe screaming. He testified
Appellant yelled "you bastards v& no right to be blocking the
road!" His own words were "move your fucking trucks."

[*P19] After the commotion began,dhworkers dispersed and the
deputy came at the Ogle's trugkiickly and aggressively. The
officer said something Mr. Ogleould not hear. The officer tried
the doors. As soon as the roadswaear, Ogle turned into his



driveway towards his house. He and his wife began to unload
groceries and other items frometh truck when they heard and
saw a vehicle proceeding up their driveway. Soon Woodgeard was
walking towards them with handcuffs, while Appellant was
walking towards Woodgeard, waving papers in his face. The
officer told Appellant to "puther hands out." The Ogles began
backing away from the officer. Woodgeard attempted to handcuff
Appellant. When the Ogles reah their sidewalk, Woodgeard
pepper-sprayed Appellant, theher husband. Appellant and
Woodgeard struggled. Appellant svalammed to the ground. Mr.
Ogle was pepper-sprayed a @ad time. Woodgeard was walking
towards Appellant, and she kickeaut. Mr. Ogle testified "I
believe she made contact."

[*P20] On cross-examination, Appellee played Mr. Ogle's
recorded statement to Sergeant Groves for the jury. This was
allowed after the trial court lished to the CD and determined
there were several significaninconsistencies between the
statement and Ogle's testimony. On the CD, Mr. Ogle states
Woodgeard told Appellant to geout of the vehicle, which
contradicts his testimony that leuld not hear what the officer
said. On the CD, the jury also heard Mr. Ogle say: "Okay. She
didn't want to be handcuffed because she didn't do anything wrong.
Okay. And so, you know, he grabs hold of her and she kicks at him
a couple of times and then, yémow, this happens." Mr. Ogle
informed there were a lot of thindsft out of the oral statement.

He admitted the audio tape wasreat as a whole. On redirect,
Mr. Ogle clarified Woodgeard "pepper-sprayed my wife before
there was ever any kick."

[*P21] Appellant's testimony mirrored her husband's. She testified
the officer was trying to get indir truck, so when able, they drove

up their driveway. Outside their home and truck, Appellant began
walking towards Woodgeard, iméing to show him the papers.
She was wearing a shoulder bag which contained her lunch pails
and Kroger bags. In her wordshe "next thing she knew,
Woodgeard swung her around and maced" her. Appellant denied
kicking Woodgeard before he maced her. After she was maced, she
ran into the yard, in pain and saming, trying to get her bearings
and get into the house. She testified she made a "conscious
decision” to drop her shoulder bagp she could get away from
Woodgeard. She was bent over looking at the ground, saw tan
pants, and thought Woodgeard veasning at her again. Appellant
testified she believed "he was goitggtase [her] and [she] would
die." Appellant testified she kiekl in Woodgeard's direction and



ran. She didn't know if she madentact with him. She testified
she kicked out as refleaction, to protect herself.

State v. Ogle2013-Ohio-3420, 2013 Ohio App. LEXIS 3518 @pp. Dist. Ohio 2013).

Before sentencing Ogle, againopse, filed several motions in the trial court, including
motion for acquittal pursuant to Ohio Crim R. 29(C), a motion for new trial pursuant to Rule 33,
a motion to amend the motion for new trialdanrequest for hearing and protective ordsiter
the motions were denied, Ogle filed a mottonvacate the judgment denying her motion for
acquittal and a new trial or faeconsideration. On Septemtig7, 2011, the triacourt held a
sentencing hearing and issued a judgment erfitepnviction and handed down a sentence of six
months in county jail and the years community control.

Ogle, pro se, filed several separate appeddded to the various judgments connected to
this case, including her conviction, the bond, andialeof new trial (Rairn of Writ, ECF No.

14, PagelD 1050)(The case numbers in the FoAppellate DistrictCourt of Appeals are
11CA29, 11CA32, 12CA2, 12CA11, 12CA12, and 120N The Fourth Appellate District
considered these appeals together and affirmed Ogle’s conviots.2013-Ohio-3420.

On August 5, 2013, Ogle then filed an apglma for reconsideration, which was denied
by the Fourth Appellate Districin December 2, 2013. This was followed by a notice of appeal
to the Supreme Court of Ohio and motion for gethappeal (Mr. and Mrs. Ogle have several
appeals listed in the Ohio Sepne Court, but the appeal relavao this case is number 2014-
0101)(Return of Writ, ECF No. 14#agelD 1052). The Ohio Sugmne court denied the motion
on March 12, 2014, and the United States Supreme Court desrigdrari in November of

2014.1d. at 1057.



Then Ogle filed two additional applications to reopen, one in specific reference to
appellate case number 11CA29. The motions wenged, as was the motion for reconsideration
filed shortly thereafter.

Ogle, pro se, filed her Petia for Writ of Habeas Corpus this Court on March 4, 2015
(ECF No. 1). Attorney Eric Allen filed a notice of appearance on behalf of Petitioner on August
4, 2015 (ECF No. 28). On July 13, 2016, a notatiater was entered griamg Attorney Allen’s
Motion to Withdraw (ECF No. 65) and P@&iner is again proceeding in the mateo se. Ogle
raises the following grounds for relief:

Ground One

Petitioner was denied counsel wiolation of her Sixth and
Fourteenth Amendment rights under the U.S. Constitution during a
September 27, 2011 hearing foonwiction and sentencing in
Hocking County Common Pleaso@t, Case No. 09CR0125, and
was therefore, unlawfully sentegd and imprisoned pursuant to a
void September 28, 2011 JUDGMENT ENTRY OF
CONVICTION AND SENTENCE, contrary to clearly established
federal law.

Ground Two

The false testimony of the statessle witness andlleged victim,
deputy Trent Woodgeard, to allegedents and the alleged crime
for which Petitioner was indictedffected the judgment of the
jury, undermined the fairness ofetltrial, and violated Petitioner’s
Constitutional rights to due process, the testimony of which was
suborned by the state, has gone uncorrected and the prosecutor has
failed to seek truth and justicthe false testimony of the state’s
allegedly “threatened” witness, st Stacy, to events and his and
others’ alleged acts on Donatas Road to support the state’s
theory of alleged criminal activity on Donaldson Road to justify
Woodgeard’s hot pursuit and aneelent of the alleged crime,
affected the judgment of the jyrundermined the fairness of the
trial, and violated Petitioner’'s Constitutional rights to due process,
the testimony of which was suborned by the state, has gone
uncorrected and the prosecutor haeéato seek truth and justice.



Ground Three

Denial of Petitioner’'s post-coistion motions for leave for new
trial and the decisions on the me of withheld and newly
discovered evidence by the Fourttsiict Appellate Court in Case
Nos. 12CA2, 12CA19, and 13CAQyere contrary to clearly
established federal law, rising to Constitutional infringement under
the Sixth and Fourteenth Amendments, since the information was
material to the preparation ofd@fense and favorable to Petitioner
and material to guilt or punishment.

Ground Four

The trial court erred in failing tgrant a judgment of acquittal at

the close of the state’s evidence, since the same was insufficient to
prove all statutory elements recgdrfor a convictin of assault on

a peace officer, rendering Petitioiseconviction unconstitutional
under the Due Process Clauselw# Fourteenth Amendment; and
the appellate court's decision that sufficient evidence was
presented at trial from which aasonable jury could determine all
elements of the alleged crime were proven is an objectively
unreasonable application of cleadgtablished federal law; and the
appellate court’s reliance on theagd law of which the jury was

not instructed to affirm an element of the alleged crime to sustain a
conviction, are all contrary to cléprestablished federal law, in
violation of Petitioner's appelte due process rights; and new
evidence withheld by the prosgmn undermines the elements of
the alleged crime as presented by the state and the new eviclence is
of central importance to provinghe elements of the alleged
offense cannot be sustained in widn of Petitiongs right to due
process, which protects the accused against conviction except upon
proof beyond a reasonable doubt of every element necessary to
constitute the alleged crime, and the new evidence attached hereto
and incorporated herein, suppoatseal basis for actual innocence

of Petitioner for the fourth dege felony crime of assault on a
peace officer and violation of Petitioner's Constitutional rights
under Fifth, Sixth and Fourteenth Amendments, and a gateway for
the following requested relief.

Ground Five

Petitioner was denied effectivassistance of appellate counsel
rising to Constitutional infringement under the Sixth and



Fourteenth Amendments.

Ground Six

The jury instructions were so improper, erroneous and ambiguous,
including a lack of Constitutional rights instructions, as to have
misled the jury in matters materially affecting Petitioner’s
substantial rights rising to a Constitutional infringement, and
Petitioner was prejudiced by defensounsel’s failures to request

or object to instructions that affect Petitioner’s substantial rights.

Ground Seven

The appellate court considered a new theory (and by the state’s
specificity in its brief, a newafkct) first presented on appeal, and
relied upon the same and/or its own theory and non-existent
“facts”, which had not been befotle jury, contrary to clearly
established federal law; and failéd reconcile the state’s hard
evidence with state’s sole key eyewitness testimony, rising to a
Constitutional infringement against Petitioner.

Ground Eight

New evidence of juror misconduct and juror non-disclosure rise to
Constitutional infringement of Petitioner’s due process rights to a
fair and impartial jury trial, and cause and prejudice prevents
Petitioner from exhausting any possible state court remedy
regarding the same.
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Analysis

Ground One
Petitioner was denied counsel wiolation of her Sixth and
Fourteenth Amendment rights under the U.S. Constitution during a
September 27, 2011 hearing foonwiction and sentencing in
Hocking County Common Pleaso@t, Case No. 09CR0125, and
was therefore, unlawfully sentegd and imprisoned pursuant to a
void September 28, 2011 JUDGMENT ENTRY OF

CONVICTION AND SENTENCE, contrary to clearly established
federal law.

In her First Ground for Relief, Ogle allegestishe was deprived of her constitutional
rights in that she was deniedunsel during a hearing and sarding (Petition, ECF No. 1,
PagelD 16-20); (Amended Petition, ECF No. 21, PagelD 2793).

Respondent asserts that tisund is procedurally defaad (ECF No. 14, PagelD 1062-
68); (ECF No. 30, PagelD 3056-57).In addition, Respondent sests that “Ogle was not
deprived of counsel at sentamg but rather attempted tcreate an issue by her passive-
aggressive attitude to the triaburt . . .” and thus the claim of denial of counsel is “utterly
meritless.” (ECF No. 30, PagelD 3057.)

The procedural default doctrine in habeaspus is described by the Supreme Court as

follows:

In all cases in which a state prisoner has defaulted his federal
claims in state court pursuantao adequate and independent state
procedural rule, federal habeasview of the claims is barred
unless the prisoner can demonsticaase of the default and actual
prejudice as a result of the akd violation of federal law; or

2 Respondent amended his original Answer (ECF No. 14) with ECF No. 30. However, in response tofseneral
grounds for relief, Respondent rested on arguments previously raised in the First Answer/Return of Writ. See ECF
No. 30, PagelD 3057.
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demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.

Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jone88 F.3d 399, 406
(6™ Cir. 2000). That is, a petitioner may maise on federal habeas a federal constitutional
rights claim he could not ise in state court becauséprocedural defauldwainwright v. Sykes
433 U.S. 72 (1977)Engle v. Isaac456 U.S. 107, 110 (1982). Almdecause and prejudice, a
federal habeas petitioner who fails to comply véitState’s rules of prodare waives his right to
federal habeas corpus revie®oyle v. Million 201 F.3d 711, 716 {6Cir. 2000)(citation
omitted);Murray v. Carrier, 477 U.S. 478, 485 (198@ngle 456 U.S. at 110/Vainwright 433
U.S. at 87. Wainwrightreplaced the "deliberate bypass" standarBayf v. Noia 372 U.S. 391
(1963).Coleman 501 U.S. at 724.

The Sixth Circuit Court of ppeals requires a four-part analysis when the State alleges a
habeas claim is precludéy procedural defaulGuilmette v. Howes$24 F.3d 286, 290 {6Cir.
2010)en ban; Eley v. Bagley604 F.3d 958, 965 {6Cir. 2010);Reynolds v. Berryl46 F.3d
345, 347-48 (8 Cir. 1998),citing Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986);accord
Lott v. Coyle 261 F.3d 594, 601-02 f&Cir. 2001);Jacobs v. Mohr265 F.3d 407, 417 {6Cir.
2001).

First the court must determine ttiaere is a state procedural rule

that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.

Second, the court must decide wieast the state courts actually
enforced the state predural sanction, citingcounty Court of
Ulster County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60
L.Ed.2d 777 (1979).

Third, the court must decide whetlibe state procedural forfeiture

is an "adequate and independent” state ground on which the state
can rely to foreclose review affederal constitutional claim.
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Once the court determines thatstate proceduratule was not

complied with and that the rule was an adequate and independent

state ground, then the petitioner must demonstrate Sydeghat

there was "cause" for him to notltaw the procedural rule and that

he was actually prejudiced by the alleged cortstital error.
Maupin, 785 F.2d at 138; accorHartman v. Bagley492 F.3d 347, 357 {6Cir. 2007),quoting
Monzo v. Edward<281 F.3d 568, 576 {6 Cir. 2002).

As the Sixth Circuit has explained thetafistion, "[a] claim maybecome procedurally
defaulted in two ways.l'ovins v. Parker712 F.3d 283, 295 {6Cir. 2013),quoting Williams v.
Anderson460 F.3d 789, 806 {6Cir. 2006). First, a claim is procedurally defaulted where state-
court remedies have been exhausted withinntleaning of § 2254, but wte the last reasoned
state-court judgment declines to reach the mbetause of a petitioner's failure to comply with
a state procedural ruld. Second, a claim is procedurallyfal@dted where th@etitioner failed
to exhaust state court remedies, and the remedéro longer available at the time the federal
petition is filed because of a state procedural tdle.

At the time she was sentenced in this c&gge could have presesud her claim on direct
appeal to the court of appeatst she did not do so. Ratheresbresented a semblance of this
ground as propositions of law 13, 14, and 17 to the Ohio Supreme Court on direct appeal.

To preserve a federal constitutional claim for presentation in habeas corpus, the claim
must be "fairly presented" the state courts in a way whiphovides them with an opportunity
to remedy the asserted constiba@l violation, including preséing both the legal and factual
basis of the claimwilliams v. Andersari60 F.3d 789, 806 (6Cir. 2006);Levine v. Torvik986
F.2d 1506, 1516 {BCir.), cert. denied509 U.S. 907 (1993), overruléul part on other grounds
by Thompson v. KeohanB16 U.S. 99 (1995Riggins v. McMackin935 F.2d 790, 792 {6Cir.

1991). The claim must be fairjyresented at every stagetbé state appellate proce¥gagner
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v. Smith 581 F.3d 410, 418 {6Cir. 2009). The Ohio Supren@ourt by rule does not consider
propositions of law not raised in the intermediappellate court. Thefore, they would not
have considered the propositions of law befomthas Ogle did not properly raise them in the
Court of Appeals. Thus Ohio &a@ rule that is regularly enforced and followed and Ogle failed
to comply with it. This gound is procedurally defaulted.

In the alternative, th ground is without merit. “Theght of an indigent defendant in a
criminal trial to the assistance of counsel, which is guaranteed by the Sixth Amendment as made
applicable to the States by the Fourtee@ideon v. Wainwright372 U.S. 335, is not governed
by the classification of the offense or by whethenat a jury trial is required. No accused may
be deprived of his liberty as the result ahy criminal prosecution, whether felony or
misdemeanor, in which he was denied the assistance of coussgrsinger v. Hamlin407
U.S. 25, at syllabus (1972). “Mashington v. Texasuprg we said, ‘we have held that due
process requires that the accused have the asstsof counsel for his defense, that he be
confronted with the witnesses against him, #mat he have the right to a speedy and public
trial.” Id. at 28, citing 388 U.S. at 18ge alsd?owell v. Alabama287 U.S. 45 (1932)(capital
cases)Gideon v. Wainwright372 U.S. 335 (1963)(felony case8)abama v. Sheltqrb35 U.S.
654 (2002)(even if sentence is suspended).

Any waiver of the right to counsel at friaust be knowing, intégent, and voluntary.
Johnson v. Zerbs304 U.S. 458, 464 (1938). “Absent a knowing and intelligent waiver, no
person may be imprisoned for any offense, whethassified as pettynisdemeanor, or felony,
unless he was represented by counsel at his tedérsinger 407 U.S. at 37.

At the hearing held on September 27, 2011, ®gle given a waiver of counsel form in

response to her notice pfo seappearance (ECF No. 13-3, PEpy&017). She advised the court
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that she had changed her mind and would like to proceed with representation of counsel,
however she lacked the ability to obtain such coutgel.

The Court: Okay. Have ydued to retain counsel?

Defendant: | have an inability to obtain counsel.

The Court: Okay, are you requesting the Court appoint counsel for
you?

Defendant: | have an inability to obtain counsel

The Court: Okay. Now, let me ask the question again because the
fact that you have the inability fmay for counsel doesn’t mean that
you want counsel and I'm askingu, do you want the Court to
appoint counsel for you? that what you are asking?

Defendant: | have an inability to obtain counsel.
The Court: Okay
Defendant: And | do not waive my right to counsel.

The Court: Okay, what I'm going tdo at this point and I'm just
going to ask you and you can answer it any way you want to. You
have a right to be representeddmynsel in the sentencing hearing.

If you cannot afford counsel, ti@ourt would appoint counsel for
you. If you want to represent yoets as you have told me in
writing that you knowingly, voluntarily waive your right to
counsel, you may proceed without counsel. If you want the Court
to appoint counsel, | will appoint counsel for you at no expense
assuming that | can determine tlgati have the inability to pay. So
do you want the Court to appoint counsel?

Defendant: | do not waive my right to counsel and | have an
inability to obtain counsel.

The Court: Okay. Well, tan't ask it any cleareso | will take your
notice of pro se appearance as ntary waiver of your right to
counsel at this point in time because you have not requested the
Court appoint counsel on your behalf.

Defendant: | do not waive my right to counsel - -

The Court: Okay.
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Defendant: -- on the record.

The Court:  That'’s fine. I've askieyou if you wantthe Court to
appoint counsel and you did not answer me that you want the
Court to appoint counsel so - -

Id. at PagelD 1017-10109.
A later exchange again shows that Ogle maintained that she had not waived her right to

trial, but stopped short eéquesting that the Court appbcounsel in her matter.

Defendant: Oh, the presentencedstigation. Again, | have not
waived my right to counsel.

The Court: All right.
Defendant: Does the Court understand what that means?

The Court: Yes, | understand what it means, but | cant do
anything about that unless you tele what you want me to do. |
asked you if you want me to appoint counsel and you wouldn’t
answer that question so | - -

Defendant: | did answer the question. | said | have an inability to
obtain counsel and | said | have | do not waive my right to
counsel.

The Court: | understand that.

Defendant: Okay. So this proceeding is in violation of my Sixth
and Fourteenth Amendment Rights to the Constitution of the
United States of America.

The Court: Well, as | said, | coulthve ten different hearings, Mrs.
Ogle, with you, and you could wahe same thing, | haven't
waived my right to counsel and then | don’'t know what | am
supposed to do. | can’t force counsel upon you. | have asked you if
you want the Court to appoint counsel since you can'’t afford one.
You won’'t answer yes under that question so | am going to
proceed with sentencing.

Id. at PagelD 1022-1024ge alsdPageld 1025-1028, 1031.

As Petitioner failed to state “yes” on any of the multiple occasions when asked by the
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Court whether she wanted counsel, she did notlglearoke this right. Frther, as shown later

in the transcripts, even if she had properly ¢catitd her desire to lwepresented by counsel, she
failed to fill out an affidavit of indigency tdemonstrate she was entitled to court appointed
counsel due to her financial situationQE No. 13-4, PagelD 1037-1041). This Ground for

Relief is without metrit.

Ground Two

The false testimony of the statessle witness andlleged victim,
deputy Trent Woodgeard, to allegedents and the alleged crime
for which Petitioner was indictedffected the judgment of the
jury, undermined the fairness ofetltrial, and violated Petitioner’s
Constitutional rights to due process, the testimony of which was
suborned by the state, has gone uncorrected and the prosecutor has
failed to seek truth and justicthe false testimony of the state’s
allegedly “threatened” witness,stm Stacy, to events and his and
others’ alleged acts on Donatas Road to support the state’s
theory of alleged criminal activity on Donaldson Road to justify
Woodgeard’s hot pursuit and aneelent of the alleged crime,
affected the judgment of the yyrundermined the fairness of the
trial, and violated Petitioner’s Constitutional rights to due process,
the testimony of which was suborned by the state, has gone
uncorrected and the prosecutor haledato seek truth and justice.

In her Second Ground for Relief, Ogle makiee argument that her conviction was based
upon perjured testimony from Woodgeardm{@nded Petition, ECF No. 21, PagelD 2800);
(Traverse, ECF No. 40, PagelD 3137@pecifically, that his téisnony that he had been kicked
by Ogle in the groin area conflicted with a leti®m his treating physician which referenced an
injury to the perineal aregAmended Petition, ECF No. 21, Pdge2801); (Travese, ECF Nc.
40, PagelD 3138).

Respondent reads this claim as Ogle objgdid not having receiving the report from Dr.
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Sawyer prior to the start of the sentencingceeding (Amended Retunf Writ, ECF No. 30,
PagelD 3057, citing to AmendedtRien, ECF No. 21, PagelD 2800)n reference to the letter,
Respondent contends that it was introducedhfempurposes of estabiling Woodgeard’s out-of-
pocket medical expenses and not for theppse of establishinguilt or innocenceld. at 3058.
Further, Respondent argues that this is natrstitutional question, so it is not cognizable in this
Court.Id.

Petitioner raises this claim asBaadyGiglio/Napueviolation in her Petition, and this
Court will consider it as such The State has a duty tooduce exculpatory evidence in a
criminal case. If the State Wlolds evidence and it material, the conviction must be reversed.
Brady v. Marylangd 373 U.S. 83 (1963). To achieve this go8lrddy held 'that the suppression
by the prosecution of evidence favorable toamcused . . . violates due process where the
evidence is material either to gwr to punishment, irrespective thfe good faith or bad faith of
the prosecution.Kyles v. Whitley514 U.S. 419, 432 (199%)fotingBrady, 373 U.S. at 87).

The duty to disclossuch evidence is applicable evifrough there halseen no request
by the accusedJnited States v. Agurg27 U.S. 97, 107 (1976). Dpeocess requires the court
to look at the character of tlewidence rather than the charaaiéthe state actor who failed to
disclose it.Moldowan v. City of Warren578 F.3d 351, 384 {BCir. 2009),citing Agurs 427
U.S. at 110.

There are three components of a tBuady violation: [(1)] the evidence at issue must be
favorable to the accused, either because it is exculpatory, or because it is impeaching; [(2)] that
evidence must have been suppressed by the $ittter willfully or inadvertently; and [(3)]

prejudice must have ensuedstrickler v. Greene527 U.S. 263, 281-82 (1999Brooks V.
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Tennessees26 F.3d 878, 890 {BCir. 2010). The Supreme Couras rejectedrgy distinction
between impeachment evidence and exculpatory evidence iBr#uy context. Connick v.
Thompson563 U.S. 51, 99, n. 16 (2011yoting United States v. Bagle®73 U.S. 667, 676
(1985). In other words, impeachment evidenceyelsas exculpatory evidence, falls within the
Bradyrule.ld. Further,aBrady claim can arise when the government induces testimony known
to be perjurious or which the prosemushould have known was perjuriouklnited States v.
Frost 125 F.3d 346 (B Cir. 1997). This requires a finding ofateriality where a prosecutor’s
knowing presentation of false evidence is fouBihdy, 373 U.S. at 87.

In considering the interplay betweBnady and Giglio violations, theSixth Circuit has
written:

[There is a] difference betweeBrady/Giglio false-testimony
claims and traditionaBrady withholding claims. . . .See[United
States \J. Agurs 427 U.S. [97,] 104 [(1976)]. To prove that the
prosecutor’s failure to correctlée testimony violated due process
rights, a petitioner must demorege that: (1) the statement was
actually false; (2) the statement was material; and (3) the
prosecution knew it was fals€oe v. Bell 161 F.3d 320, 343 {6

Cir. 1998); Abdus-Samad v. Belt20 F.3d 614, 625-26 {6Cir.
2005); Carter v. Bell,218 F.3d 581, 601 {6Cir. 2000) (placing
the burden on the habeas petitioner). But in thBsady/Giglio
claims, the materiality assessment is less stringent than that for
more generaBrady withholding of evidence claims. We weigh
the materiality ofBrady withholding claims by asking whether
“there is a reasonable probabilithat, had the evidence been
disclosed to the defense, the desid the proceeding would have
been different.” Kyles v. Whitley 514 U.S. 419, 433 (1995)
(quoting United States v. Bagle473 U.S. 667, 682 (1985))). By
contrast, forBrady/Giglio claims, we ask only “if there is any
reasonable likelihood that the falsestimony could have affected
the judgment of the jury.”Agurs 427 U.S. at 104c{ting Giglio,

405 U.S. at 154see alscCarter [v. Mitchell, 443 F.3d [517,] 535
](2006)]. The distinction mattefsere, because while a traditional
Brady materiality analysis obviates a later harmless-error review
underBrecht v. Abrahamsor{507 U.S. 619 (1993),] courts may
excuseBrady/Giglio violations involving known and materially
false statements as harmless errSee Carter443 F.3d at 537,
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Gilday [v. Callahar], 59 F.3d [257,] 268 [(1Cir. 1995)].

Rosencrantz v. Lafles68 F.3d 577, 583-84 t?Kiir. 2009). Wogenstahl v. Mitchelb68 F.3d
307, 323-324 ('BCir. 2012), is tahe same effect, citinBosencrantz

Napue v. lllinoisdicatates that “deliberate detiep of a court and jurors by the
presentation of known false evidmnis incompatible with thaidimentary demands of justice.”
Workman v. Bell178 F.3d 759, 766 {6Cir. 1998),quoting Giglio v. United States405 U.S.
150, 153 (1972). This rule applies to both slodicitation of false tgtimony and the knowing
acquiescence in false testimoMyorkman 178 F.3d at 766;iting Napue v. lllinois 360 U.S.
264, 269 (1959). To prevail on such a claim, #tipaer must show tt the statement in
guestion was false, that the prosecution kitemas false, and that it was materilogenstahl,
668 F.3d at 323citing Rosencrantz v. Lafle668 F.3d 577, 583-84 [(6Cir. 2009);Brooks v.
Tennesseeb26 F.3d 878, 894-95 (6Cir. 2010);Byrd v. Collins 209 F.3d 486 (B Cir. 2000),
citing United States v. Lochmond§90 F.2d 817, 822 {6Cir. 1989);United States v. O'Dell
805 F.2d 637, 641 {6Cir. 1986). The statement must be mitably false, rather than simply
misleading Lochmondy890 F.2d at 828yrd v. Collins 209 F.3d 486, 517 {6Cir. 2000).

The Court must ask itself winetr or not the letter, if withheld, was exculpatory. In this
case it was not material but rather peripherath® issue of whether or not Ogle had kicked
Woodgeard and whether or not heti@as were done in self-defensgtate v. Ogle2013-Ohio-
3420 (2013). The letter from Dr. Sawyer would hadene little, if anythng, to persuade the
finder of fact on either of thesdeterminations, especially @gle herself does not deny kicking
in the officer's direction. The letter referencadmedical procedure tihe “perianal” region
(which is in the same region as the genitals ile<pgle’s assertion that this discrepancy alone
would have changed the outcome of her case) as a result of an abscess which may have resulted
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from direct trauma, such as being kicke&acts that Woodgeard himself admitted to when
giving his testimony, i.e. “having issues down #fesnd confirming the attaey’s classification
as “in the genital region” as well as twice stgtthat the injury could be, but not unequivocally
was, caused by trauma.

[*P69] Appellant complains the prosecutor submitted Woodgeard's
testimony of surgery to his gerlgato the jury as fact. The
prosecutor questioned Woodgeard as follows:

Q: Did you need medical attention at a later time?
A: Yes, | did.

Q: What type of eiention did you need?

Counsel: Objection, Your Honor.

The Court: Overruled.

Q: You can answer that.

A: About two weeks later | was having issues down
there. | was admitted in the hospital for two nights
and had surgery and was off work for about a
month.

Q: When you say down there, you mean your
genital region?

A. Yes sir.

[*P70] On cross-examination, Appeligscounsel further explored
the topic of surgery. Counsel elicited the following testimony from
Woodgeard:

Q: ...Let's talk a littldoit about the surgery. What
exactly did they have to do?

A: They actually determined it was some sort of
abscess which can be caused by trauma.

Q: Okay. And when did you first schedule the
appointment with the doat, was it prior to the
incident?

A: There was no scheduling. It was straight to the
ER.

Q: Okay. So you go to the ER and they admit you.
A: Yes.

Q: And it was just an abscess?

A: Yes.

Q: Okay. And it's just an abscess, is that what you're
saying?

A: Yes.
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Q: Now are you indicating to this jury that the
injury that you supposedly received from Melanie
was the cause of it?

A: | can't sit here and say. I'm not a licensed
physician, but I can tell yowant[sic]my doctor
said that it could b--

Q: Well, that's--we can't--

A: --caused from trauma.

[*P71] We do not find Appellant wea materially prejudiced or
denied a fair trial by the testony elicited by the prosecutor
regarding Woodgeard's surgery. aNg, the issue at trial was
whether Appellant's kick was amssault or an act of self-defense.
Any treatment Woodgeard had for his alleged injury was an
extraneous issue, not material to Appellant's guilt.

Ogle 2013-0Ohio-3420.

As Ogle does not deny actualycking the officer, there isot a reasonable likelihood
that the “false testimoriyor the introduction of the letter auld have affectethe judgment of
the jury. Because it does not satisfy theeamality requirement, Petitioner’s claim fails under

Brady, Giglio, andNapue This Ground is without merit.

Ground Three

Denial of Petitioner's post-corotion motions for leave for new
trial and the decisions on the rig of withheld and newly
discovered evidence by the Fourtrsiict Appellate Court in Case
Nos. 12CA2, 12CA19, and 13CAQyere contrary to clearly
established federal law, rising to Constitutional infringement under
the Sixth and Fourteenth Amendments, since the information was
material to the preparation ofd@fense and favorable to Petitioner
and material to guilt or punishment.

In her Third Ground, Ogle makes the arguntbat the state court erred when it denied

her motion for new trial based a@vidence that had been witihtheand was favorable to her
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defense (Amended Petition, ECF No. 21, PagelD 28@pgcifically, she cites to the existence
of the letter from Dr. Sawyer, Woodgeard'sating physician, thatated Woodgeard had had
surgery for a “perianal abscess draelagather than surgery on his genitdts. at PagelD 2805.
Additionally, Ogle argues that the State withheltier evidence, such as false statemerits to
support a claim of disorderly conduct, contaidins in testimony, impeachment evidence, and
evidence that Woodgeard had been demotedsabdequently resigned his position with the
Sheriff's office. Ogle arguethat based on the S¢g withholding of tiis information, the
court’s denial of her motion for a new trial va¢éd her Sixth and Fourteenth Amendment rights.

Respondent affirms that the state courtappeals addressed Ogle’s Third Ground for
Relief, and as such it is preserved for itsereview under 28 U.S.C. 2254(d) (ECF No. 30,
PagelD 3058-9). However, to succeed on th@m Ogle “must demonstrate that the trial
court’s denial of her motion for new trial was sgregious that it wiated her right to a
fundamentally fair trial.”ld., citing Pudelski v. Wilson576 F.3d 595, 612 {6Cir. 2009), and
Marshall v. WardenRoss Corr. Inst.No. 1:09¢cv429, 2013 WL 6081631, *9 (S.D. Ohio Nov.
19, 2013).

Respondent continues by arguihgt the state court deterreshthat Ogle’s claimed new
evidence, the letter from Dr. ®ger introduced during sentencingas peripheral to the issue of
whether or not Woodgeard had been kicked andvehneir not Ogle’s actions were done in self-
defenseld. at PagelD 305%iting State v. Ogle2013-Ohio-3420, T 67 (2013). As Ogle does
not denying actually kicking the officer, thetter would not have made a difference in the
outcome of her triald. at PagelD 3059-60.

Further, Respondent claims that whileppaars that Ogle filed a second motion for new
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trial, which was denied by the state court of appeseState v. Ogle2013 Ohio 3770 (2App.
Dist., 2013)), that second motion for new tigihot cognizable in fieral habeas corpukl. at
PagelD 3060¢iting Marshall v. WardenRoss Corr. Inst.2012 WL 3811801, *20-21 (Sept 4,
2012)(*This Court is not aware @iy United States Supreme Court precedent requiring a state
court to grant a new trial upotie presentation of a certalavel of probative but newly-
discovered evidence.”)

In her Traverse, Petitionepgnters Respondent’s argument dieging that in fact the
decision by the state court was so egregious thatldted her right to a fundamentally fair trial
(Traverse, ECF No. 40, PagelD 3139).

In addressing this claim onrdict appeal (case number12CAfje court held:

Assignment of Error

l. THE TRIAL COURT ABUSED ITS DISCRETION IN
OVERRULING APPELLANT'S MOTION FOR NEW
TRIAL.

Il.

Supplemental facts

[*P59] During Appellant's September 27, 2011 sentencing hearing,
the trial court referenced a 201Qtéz from Dr. Margaret Sawyer.
Appellant contends (1) neithereshor her attorneywere provided
discovery of the letter prior to trial, and the letter contained
information material to the preparation of a defense; (2) the
prosecutor engaged in miscortiuduring trial by eliciting
testimony from Woodgeard about lsisrgery and "pr&enting it as
fact" to the jury; and, (3) th@rosecutor misstated the Ogles'
testimony in his closing argumemppellant argues these alleged
errors prejudiced her and affedt the outcome of the trial.

[*P60] With this appeal, Ogle contests the January 9, 2012 entry
which overruled her Novemb@8, 2011 motion for new trial. The
entry from which she appeals stated she had previously filed a
motion for new trial, and th&ovember 2011 motion raised no

% The court combined Ogle’s several separately filggeals in this matter veh rendering its decision.

24



new issues.[FN8] Upon reviewwe note the November 2011
motion for new trial did raise a new issue with respect to Dr.
Sawyer's letter.

[FN8 Appellant filed a mon for acquittal and new
trial on August 25, 2011. Wwas denied by entry of
September 21, 2011. ]

A. STANDARD OF REVIEW

[*P61] "Generally, a decision on a man for a new trial is within

the discretion of the trial courtState v. Lusher2012 Ohio 5526,

982 N.E.2d 1290, 2012 WL 5984932, 1, 28ing State v. Ward

4th Dist. No. 05CA13, 200Dhio 2531, 2007 WL 1518611, .41
citing State v. Schiebeb5 Ohio St. 3d 71, 564 N.E. 2d 54 (1990),
paragraph one of the syllabusccordingly, we will not reverse a
trial court's decision on a motion for a new trial absent an abuse of
discretion.State v. Nichols4th Dist. No. 11CA912, 2012 Ohio
1608, 2012 WL 1204015, | 61

[*P62] However, when evidence available to the prosecution is
withheld from the defense, the issue on review is different than if
the evidence had been discovkrierom a neutral source. When
material, exculpatory evidence is withheld by the prosecution in a
criminal proceeding, a defendant's due process right to a fair trial
under theFourteenth Amendmens violated. The usual standard
of review for a new trial is notpplicable regardies of the good or
bad faith of the prosecutioistate v. Phillips 4th Dist. Nos. 89-
CA-32, 89-CA-33, 1992 Ohio App. LEXIS 1016, 1992 WL 42790,
(Mar. 5, 1992) State v. Johnsten39 Ohio St. 3d 48, 60, 529
N.E.2d 898 (1988)quotingBrady v. Maryland 373 U.S. 83, 87,

83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963)

[*P63] The standard used to detene whether defendant should
receive a new trial due to a prosecutor's failure to disclose evidence
is that the defendant must have béeprived of his right to a fair

trial due to the prosecutor's omissidthillips, supra, 1992 Ohio
App. LEXIS 1016, [WL] at *3 Absent a constitutional violation,

the prosecution's constitutional dutydisclose is not breached. Id,
citing United States v. Bagley73 U.S. 667, 675-676, 105 S. Ct.
3375, 87 L. Ed. 2d 481 (1985)nited States v. Agurgli27 U.S.
97,96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976)

"The Ohio Supreme Court has held that:

‘The suppression by the gsecution of evidence
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favorable to an accused violates due process where
the evidence is material either to guilt or to
punishment, irrespective dhe good faith or bad
faith of the prosecution. (tarnal citation omitted).

In determining whether the prosecution improperly
suppressed evidence favorable to an accused, such
evidence shall be deemed material only if there is a
reasonable probability that, had the evidence been
disclosed to the defensegtresult of the proceeding
would have been different.Phillips, supra, 1992
Ohio App. LEXIS 1016 citing Bagley 473 U.S.
667, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1984)e
issue in a case where exculpatory evidence is
alleged to have been withheld is whether the
evidence is materialPhillips, supra, 1992 Ohio
App. LEXIS 1016, [WL] at *3

B. LEGAL ANALYSIS
Dr. Sawyer's Letter

[*P64] Appellant argues she is entitled to a new trial pursuant to
Crim.R. 33(A)(6) because the State failed to disclose the letter.
Crim R. 33(A)(6) provides for the granting of a new trial when
new evidence material to thefdese is discovered, and which the
defendant could not with reasonable diligence have discovered and
produced at trial. For the reasons which follow, we are not
persuaded.

[*P65] Dr. Sawyer's letter atsed Woodgeard underwent a
perianal abscess drainage procedarthe weeks subsequent to the
altercation with Appellant. The letter informed "this type of
abscess can occur because of an infected hair follicle, a cut,
abrasion, sweat gland, or by diréeiduma." Appellant argues the
letter was material to her defeng that it provided "conclusive
medical fact" Woodgeard's procedure was not for an injury to his
genitals. Woodgeard testified toeing kicked one time in his
genital area. The State emphasizes the letter was not used at trial
and therefore, Ogle was not prejudiced.

Crim.R. 16(B)(1)(f)provides:

Disclosure of evidence favorable to defendant.
Upon motion of the defendabgefore trial the court

shall order the prosecuting attorney to disclose to
counsel for the defendant all evidence known or
which may become known to the prosecuting
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attorney, favorable to the defendant and material
either to guilty or punishment.***

[*P66] In this matter, we do not believe the letter from Dr. Sawyer
is so helpful that its disclosute Appellant prior to trial would
have aided in Appellant's defense and affected the outcome of her
trial. The mere possibility thaan undisclosed statement might
have helped his[sic] defenses not sufficient to establish
"materiality” in the Constutional sense. Id., citinggurs supra, at
109-110

[*P67] Appellant does not explain how the letter would have
helped her defend her case, otliean repeated references to
Woodgeard's testimony that he wasked in the "genitals" and to

a lack of testimony that he wddcked in the "perianal" area.
Appellant is not a medical expert and neither are we. Without more
to substantiate her allegation thtae letter provides "conclusive
medical fact,” we cannot finda reasonable probability that
Appellant would have been acqettt if this letter had been
available to her prior to trial. The information contained in the
letter is peripheral to the issuégfore the jury, whether or not
Woodgeard was assaulted andsdf, did Appellant act in self-
defense. We find no reasonable probability the result of
Appellant's trial would have been different had she possessed the
letter, especially in light of MiOgle's admission on the CD that he
heard Woodgeard's directive toshwife to step outside their
vehicle and Appellant's admissiantrial she saw Woodgeard's tan
pants and kicked in his direction.

Prosecutorial Misconduct

[*P68] Appellant also argues she igidad to a new trial pursuant

to Crim.R. 33(A)(2)which provides a new trial may be granted on
motion of the defendant for misconduct of the jury, prosecuting
attorney, or the witnesses for thatst "The test for prosecutorial
misconduct is whether the conduct was improper and, if so,
whether the rights of the accusegre materially prejudiced.”
State v. Jacksomth Dist. No. 11CA20, 2012 Ohio 6276, 2012
WL 6761891, Y 35 quoting State v. Leonard4th Dist. No.
08CA24, 2009 Ohio 6191, 2009 WL 4050254, § déing State v.
Smith 97 Ohio St. 3d 367, 780 N.E.2d 221 (2002), {iASurn
citing State v. Smith14 Ohio St. 3d 13, 14, 14 Ohio B. 317, 470
N.E.2d 883 (1984)'The 'conduct of a prosecuting attorney during
trial cannot be grounds for erronless the conduct deprives the
defendant of a fair trial."State v. Givensdth Dist. No. 07CA19,
2008 Ohio 1202, 2008 WL 6990441, 2Rio0tingState v. Gestl08
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Ohio App.3d 248, 257, 670 N.E.2d 536 (8th Dist.19%cord
State v. Apanovitgi83 Ohio St. 3d 19, 24, 514 N.E.2d 394 (1987)
"Prosecutorial misconduct constitatesversible error only in rare
instances.'State v. Edgingtgrdth Dist. No. 05CA2866, 2006 Ohio
3712, 2006 WL 2023554, | 18iting State v. Keenar66 Ohio St.

3d 402, 406, 613 N.E.2d 203 (1993 he "touchstone of analysis*

* * |s the fairness of ta trial, not the culpability of the prosecutor.*

* *The Constitution does not guarantee an 'error free, perfect
trial.™ Leonard at § 36 quoting Gestat 257, 670 N.E.2d 536

[*P69] Appellant complains the prosecutor submitted Woodgeard's
testimony of surgery to his gerlgato the jury as fact. The
prosecutor questioned Woodgeard as follows:

Q: Did you need medical attention at a later time?
A: Yes, | did.

Q: What type of eiention did you need?

Counsel: Objection, Your Honor.

The Court: Overruled.

Q: You can answer that.

A: About two weeks later | was having issues down
there. | was admitted in the hospital for two nights
and had surgery and was off work for about a
month.

Q: When you say down there, you mean your
genital region?

A. Yes sir.

[*P70] On cross-examination, Appeligscounsel further explored
the topic of surgery. Counsel elicited the following testimony from
Woodgeard:

Q: ...Let's talk a littlbit about the surgery. What
exactly did they have to do?

A: They actually determined it was some sort of
abscess which can be caused by trauma.

Q: Okay. And when did you first schedule the
appointment with the doat, was it prior to the
incident?

A: There was no scheduling. It was straight to the
ER.

Q: Okay. So you go to the ER and they admit you.
A: Yes.

Q: And it was just an abscess?

A: Yes.

Q: Okay. And it's just an abscess, is that what you're
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saying?

A: Yes.

Q: Now are you indicating to this jury that the
injury that you supposedly received from Melanie
was the cause of it?

A: | can't sit here and say. I'm not a licensed
physician, but | can tell yowant[sic]my doctor
said that it could b--

Q: Well, that's--we can't--

A: --caused from trauma.

[*P71] We do not find Appellant wea materially prejudiced or
denied a fair trial by the testony elicited by the prosecutor
regarding Woodgeard's surgery. aNg, the issue at trial was
whether Appellant's kick was amssault or an act of self-defense.
Any treatment Woodgeard had for his alleged injury was an
extraneous issue, not material to Appellant's guilt.

*k%k

[*P75] We find the trial court did not abuse its discretion in
overruling the Appellant's motion fa new trial on the bases of
the prosecution's failure to disclose Dr. Sawyer's letter or the
alleged instances of prosecu#d misconduct. We therefore
overrule this assignment of error.

Ogle 2013-0Ohio-3420.
In a separate appeal (case number 12CA19g @gpin raised the issue. The court of
appeals addressed her claims as follows:

ASSIGNMENTS OF ERROR

. THE TRIAL COURT ERRED TO THE PREJUDICE OF
DEFENDANT-APPELLANT AS A MATTER OF LAW IN

DENYING HER A TRIAL BY WAY OF ITS AUGUST 6, 2012
ENTRY.

Il. THE TRIAL COURT ERRED TO THE PREJUDICE OF
DEFENDANT-APPELLANT AS A MATTER OF LAW IN
DENYING HER MOTION FORLEAVE TO FILE A MOTION
FOR NEW TRIAL BY WAY OF ITS AUGUST 30, 2012
ENTRY.
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Supplemental facts

[*P105] Appellant filed aCrim. R. 33(B)motion for leave to file a
motion for new trial on Augus2, 2012. In her memorandum of
support, Appellant argued a neaffidavit presented by Trent
Woodgeard, contained testimony which differed dramatically from
the testimony Woodgeard gave ae tassault trial. [FN 10] She
further argued she was unavditia prevented from discovering
the affidavit in order to file a timely motion for new trial.

[FN 10 Appellants have filed a civil lawsuit in the
United States District Court for the Southern
District of Ohio. Woodegard's affidavit containing
alleged “dramatically differing testimony” was filed
in the federal court case.]

[*P106] The trial court filed an entry on August 6, 2012 denying
the motion for the reason that Aplg@t did not provide "proof of
differing testimony.” The trial court's entry also indicated if
differing testimony was provided, éhcourt would reconsider the
request. Upon receipt of the August 6, 2012 entry, Appellant filed
a motion for an entry clarifying the August 6th entry. On August
27, 2012, the trial court filed a decision clarifying the August 6th
Entry.

[*P107] On August 29, 2012, Appellant filed a second motion for
leave, again utilizing the newaffidavit of Trent Woodgeard. On
August 30, 2012, the trial court mied Appellant's motion for
leave a second time. Under thegppellate case number, Ogle
appeals the August 6, 2012 and August 30, 2012 entries denying
her motions for leave.

A. STANDARD OF REVIEW

[*P108] The 10th District Court of ppeals has held an abuse of
discretion standard is to be applied in reviewing a court's denial of
a motion for leave to file a motion for new tri&itate v. Anderson
10th Dist. No. 12AP-133, 2012 Ohio 4733, 2012 WL 4848949, at
1 9 citing State v. TownsendOth Dist. No. 08AP-371, 2008 Ohio
6518, 2008 WL 5196493, { & addition, "[I]t is not sufficient for

an appellate court to determirteat a trial court abused its
discretion simply because the paflate court might not have
reached the same conclusion oitself, less pensaded by the trial
court's reasoning process than by the countervailing arguments."
Anderson supra quoting State v. Morris 132 Ohio St. 3d 337,
2012 Ohio 2407, 972 N.E.2d 528 (2012), at 1\ will consider
Appellant's two assignments afrror under this case number
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jointly.
B. LEGAL ANALYSIS

[*P109] Appellant argues that in her August 2, 2012 and August
29, 2012 Crim. R. 33(B) motions, she was requesting leave
pursuant to the rule and the trial court erred by failing to follow a
two-step process. She asserts the only decision before the trial
court upon filing of her motions \gao determine whether or not
she had demonstrated she wasvoigably prevented from timely
filing a motion for new trial ad discovering the allegedly new
evidence, i.e., the affidavit of ¥édgeard filed in the federal court
case. She concludes the trial doered since it made no finding
that she was unavoidably preted from discovering Woodgeard's
affidavit within the 120-day period prescribed 6yim.R. 33(B)
Appellant has misinterpreted the rule.

[*P110] Crim.R. 33(B)imposes the following requirements for the
filing of a motion for new trial as follows:

Motion for new trial;form time. Application for a
new trial shall be made by motion which, except for
the cause of newly disconezl evidence, shall be
filed within fourteen days after the verdict was
rendered, or the decision of the cowhere ha [sic]
trial by jury has been waived, unless itnimde to
appear by clear and comeging proof that the
defendant was unavoidablyrevented from filing
his motion for a new trial, in which case the motion
shall be filed within seven days from the order of
the court finding that the defendant was
unavoidably prevented from filing such motion
within the time provided herein.

Motions for new trial on account of newly
discovered evidence shall be filed within one
hundred twenty days after the day upon which the
verdict was rendered, ordhdecision of the court
where trial by jury has been waived. If it is made to
appear by clear and comeing proof that the
defendant was unavoidably prevented from the
discovery of the evidence upon which he must rely,
such motion shall be filedithin seven days from
an order of the courtfinding that he was
unavoidably preventedfrom discovering the
evidence within the one hundred twenty day period.
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[*P111] In State v. Valentinellth Dist. No. 2002-P-0052, 2003
Ohio 2838, 2003 WL 21267813the trial court summarily
overruled appellant's delayed motion for new trial. Valentine failed
to offer any explanation as wwhy he was unavoidably delayed
from discovering the proffered evidence. On appeal, Valentine
argued the trial court had a duty to first determine if he was
unavoidably prevented from discoueg the new evidence within
the 120-day time frame. The aplpge court concluded it would
have been better practice teatly state the basis for overruling
the motion, but under the facts, the trial court did not abuse its
discretion.

[*P112] In Anderson supra the trial court denied appellant's
motion for leave for the reasons that (1) the evidence was not
"newly discovered" and, (2) th@otion was not timely. The trial
court did not issue an orderashg that appellant had been
unavoidably prevented from timely filing a motion for new trial.
The appellate court, as Malenting concluded under the facts of
the case, the trial court did ndbuse its discretion by its implicit
findings and, further, did not abeists discretion in refusing to
issue an order recognizing appellant had been unavoidably
prevented from discovering theidgnce at issue within the 120-
day time period o€rim.R.33(B)

[*P113] In the case sub judice, theatrcourt denied the motion the
first time it was presented. The trial court stated:

Defendant has requestedstiCourt to grant her a
new trial pursuant taCrim. R. 33(B) Defendant
asserts that the "victim" witness has provided
testimony in an unrelated case that substantially
differs from the testimony he gave a Defendant's
trail. (sic.) The Defenant has not provided this
Court with any poof of the differing testimony. The
request is denied. However, if the Defendant
provides this Court with the transcripts of the
differing testimony the Coutrwill consider the
request.

[*P114] In Appellant's second motion, she attached Woodgeard's
affidavit but failed to attach the trial transcripts. The trial court had
nothing to compare to the affidi& of Woodgeard. In denying the
second motion for leave,dlirial court stated:

The Court on two previous occasions advised the
defendant it will not consider her motion for leave
without all evidentiary matter supporting her motion

32



being attached to the Motion for Leave. The
Defendant has provided the affidavit off (sic.)

Officer Woodgeard but has not provided a transcript
of the trial testimony that she believes differs from
the affidavit. The Motion is denied.

[*P115] Standing alone, with no furthexplanation as presumably
would be demonstrated by the trtehnscripts, the trial court had
no basis on which to conclude tltae affidavit was, in fact, newly
discovered evidence. Further, ggllant put forth no clear and
convincing proof that she wasnavoidably prevented from the
discovery of the alleged newvevidence. Without clear and
convincing proof, the trial courts unable to make a specific
finding or order.

[*P116] It appears by the attempts to give guidance as to the filing
of the motions for leave, the trial court was not completely
unsympathetic to Appellant's cause. We can find no abuse of
discretion in the denial of Apflant's motions for leave. These

assignments of error are also owézd. The judgment of the trial
court under this appellate case number is also affirmed.

The Constitution makes no mention of the right to new tHelrera v. Colling 506 U.S.
390, 408-11 (1993). Federal habeas corpus igaéla only to correct federal constitutional
violations. 28 U.S.C. § 2254(ayilson v. Corcoran562 U.S. 1 (2010)Lewis v. Jeffers497
U.S. 764, 780 (199085 mith v. Phillips455 U.S. 209 (1982Barclay v. Florida 463 U.S. 939
(2983). "[I]t is not the province of a federal habeas court tcaraae state court determinations
on state law questions. In conducting habeagewe a federal court idimited to deciding
whether a conviction violated the Constitutitanys, or treaties of the United StateSstelle v.
McGuire, 502 U.S. 62, 67-68 (1991). However, halredisf may be available where a violation
of state law “amounts to a fundamental miscarriage of justice or a violation of the right to due
process in violation of thelnited States ConstitutionCristini v. McKee 526 F.3d 888, 897 {6
Cir. 2008). “State law errors may warrant habeésfré the errors ‘ri¢ for some other reason

to the level of a denial of rights protected by the United States Constitutidoffher v.
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Bradshaw 622 F.3d 487, 495 {6Cir. 2010),quotingBarclay, 463 U.S. at 957-58Therefore,
Ogle will only succeed on this claim if she canmdastrate that the denial of her motion for a
new trial was so egregious that it violates right to a fundamentally fair trial.

Petitioner falls short of demonstrating such ltesAs articulated by the state courts, and by
this Court in the previous Ground for Reliedt issue at trial was whether or not Ogle
intentionally kicked Woodgard, and if so, whether she did sosaif-defense. The letter from
Dr. Sawyer would have done litflé anything, to persuade thenfler of fact on either of those
determinations. The letter referenced a medcatedure to the “perianal”’ region, which is in
the same general region as the genitals de€pgle’'s assertion, and may have been a result
direct trauma to the aa, i.e.- being kicked.

As for the remainder of her claim, it was before the state court at least three times, and on
all occasions was denied based upon Ogle’s &atioipresent proper documentation of the “new
evidence” for the court to give proper consideration (See Entry, ECF No. 46-1, PagelD
3359);(Entry, ECF No. 46-1, PageB360). Due to the court’s repeated guidance and allowing
additional opportunities to presethie new evidence, it is clearaththis was not an error by the
court in applying state law, buather on the part of PetitionemMNor would the alleged errors
have risen to the level of amlal of rights protected by thenited States Constitution. The

Third Ground is without merit.

Ground Four

The trial court erred in failing tgrant a judgment of acquittal at
the close of the state’s evidence, since the same was insufficient to
prove all statutory elements recgdrfor a convictin of assault on

a peace officer, rendering Petitioiseconviction unconstitutional
under the Due Process Clausetled Fourteenth Amendment; and
the appellate court's decision that sufficient evidence was
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presented at trial from which aasonable jury could determine all
elements of the alleged crime were proven is an objectively
unreasonable application of cleadstablished federal law; and the
appellate court’s reliance on theagd law of which the jury was

not instructed to affirm an element of the alleged crime to sustain a
conviction, are all contrary tolearly established federal Idwin
violation of Petitioner's appelte due process rights; and new
evidence withheld by the prosgmn undermines the elements of
the alleged crime as presented by the state and the new eviclence is
of central importance to provinghe elements of the alleged
offence cannot be sustained in aitcbn of Petitiongs right to due
process, which protects the accused against conviction except upon
proof beyond a reasonable doubt of every element necessary to
constitute the alleged crime, and the new evidence attached hereto
and incorporated herein, suppaatseal basis for actual innocence

of Petitioner for the fourth dege felony crime of assault on a
peace officer and violation of Petitioner's Constitutional rights
under Fifth, Sixth and Fourteenth Amendments, and a gateway for
the following requested relief.

Petitioner argues that at the closetef state’s case in the jury trighe prosecution had
presented evidence to support nothing more thpasaibleviolation of Ohio’s resisting arrest
statute (Amended Petition, ECF N&1, PagelD 2815)(emphasis in original). In addition, she
alleges that the “the state did not present any testimony of evideyaeling either the new
theory and ‘facts’ submitted by the state on appealld. .”

“Respondent concludes that sufficiencytieé evidence is theubject of Ground Four
because Ogle argues that the trial court erratbtrgranting the defense motion for a finding of

not guilty at the close of thetate’s presentation of evidence and Ogle’s comment that the

prosecution presented nothing more than a possitriph@sis in original) dlation of Ohio law.

* As the portions of this claim pertaining the court of appeals’ consideratiofalleged new facts is replicated by a
stand-alone claim in Petitioner's Seventh Ground for Réliwill accordingly be add¥ssed in that ground.

® The second jury trial in August, 2011. The August 2jtg trial resulted in a hung jury (Amended Petition, ECF
No. 21, PagelD 2815).
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Doc. 21, Page ID#2814-2815." (Amended Return of Writ, ECF No. 30, PagelD 3060-61.)
Respondent rests on the arguments previauslge in the first Return of Writd. at 3061, citing

ECF No. 14, PagelD 1076-1093. In the first RetnfrVrit, Respondent &nowledges that this

claim was properly raised in the state courts asguch as been preserved for merits review
under the AEDPA (Return of WriECF No. 12, PagelD 1076). However, Respondent continues
by asserting that the state court of appealsesmded Ogle’s insufficiency of the evidence claim

at length and Ogle cannot demonstrate merit undedabkson v. Virginia443 U.S. 307, 319
(1979), standardd. at PagelD 1091. Furthermore, Respondwiées that it is the role of the

jury as finders of fact to judge the credibility of witnesses, and in this case they chose to believe
Woodeard’s version of eventsl. at 1092.

On direct appeal the court of appeals held:
A. Standard of Review

[*P23] An appellate court's function when reviewing the
sufficiency of the evidence to support a criminal conviction is to
examine the evidence admitted at trial to determine whether such
evidence, if believed, wouldoavince the average mind of the
defendant's guilt beyond a reasonable ddsiatte v. Dennisqrith
Dist. No. 06CA48, 2007 Ohio 4623, 2007 WL 2570736, $ée,
e.g. State v. Jenks61 Ohio St. 3d 259, 574 N.E.2d 492 (1991),
paragraph two of the syllabu3he relevant inquy is whether,
after viewing the evidence in a light most favorable to the
prosecution, any rational trier ofact could have found the
essential elements of tharoe proven beyond a reasonable doubt.
Id., citing Jackson v. Virginia443 U.S. 307, 99 S. Ct. 2781, 61 L.
Ed. 2d 560 (1979)

[*P24] A sufficiency of the evidence challenge tests whether the
state's case is legally adequatestdisfy the requirement that it
contains prima facie evidence of all elements of the charged
offense. Se&tate v. Martin 20 Ohio App.3d 172, 175, 20 Ohio B.
215, 485 N.E.2d 717 (1983andCarter v. Estellg(CA 5, 1982),

691 F.2d 777, 778t is a test of legal adequacy, rather than a test

36



of rational persuasivened3ennison supra at 10

[*P25] The standard of review for &rim.R. 29(A) motion is
generally the same as a challenge to the sufficiency of the
evidence.State v. Hollis 4th Dist. No. 09CA9, 2010 Ohio 3945,
2010 WL 3294327, 1 19State v. Hairston 4th Dist. No.
06CA3081, 2007 Ohio 3880, 2007 WL 2181535, at jStéte v.
Brooker, 170 Ohio App.3d 570, 2007 Ohio 588, 868 N.E.2d 683,
at 1 8 Appellate courts must determine whether the evidence
adduced at trial, if believegupports a finding of guilt beyoncd a
reasonable doubState v. Thompkins/8 Ohio St. 3d 380, 386,
1997 Ohio 52, 678 N.E.2d 541(1998tate v. Jenks61 Ohio
St.3d 259, 273, 574 N.E.2d 492 (1991n other words, when
reviewing a case to determine if the record contains sufficient
evidence to support a criminal conviction, we must "examine the
evidence admitted at trial to determine whether such evidence, if
believed, would convince the aveeaguind of the defendant's guilt
beyond a reasonable doubt. The retgviaquiry is whether, after
viewing the evidence in a light mofstvorable to the prosecution,
any rational trier ofdct could have found the essential elements of
the crime proven beyond a reasonable doubliollis, § 2Q citing
State v. Smith4th Dist. No. 06CA7, 2007 Ohio 502, 2007 WL
3557274, at § 33quoting State v. Jenkat paragraph two of the
syllabus See, alsoJackson v. Virginia443 U.S. 307, 319, 99 S.
Ct. 2781, 61 L. Ed. 2d 560 (1979)

[*P26] The sufficiency of the evidee test "raises a question of
law and does not allow us weigh the evidenceMollis, at T 21
Smith at 1 34 citing State v. Martin20 Ohio App. 3d 172, 175, 20
Ohio B. 215, 485 N.E.2d 717 (1983pstead, the sufficiency of

the evidence test "gives full play tioe responsibility of the trier of

fact [to fairly] resolve conflicts in the testimony, to weigh the
evidence, and to draw reasonable inferences from basic facts to
ultimate facts."Smith at { 34 citing State v. Thoma&0 Ohio St.

2d 79, 79-80, 434 N.E.2d 1356 (1983}ate v. DeHasslO Ohio
St.2d 230, 227 N.E.2d 212 (1967), paragraph one of the syllabus

[*P27] In determining whether a criminal conviction is against the
manifest weight of the evidence, an appellate court must review
the entire record, weigh the evidence and all reasonable inferences,
consider the credibility of withnesses, and determine whether, in
resolving conflicts in the evidence, the trier of fact clearly lost its
way and created such a manifesiscarriage of justice that the
conviction must be reverseennison supra at | L1State v.
Thompking 78 Ohio St.3d 380, 387, 1997 Ohio 52, 678 N.=.2d
541 (1997) citing State v. Martinsupra, at 175A reviewing court

will not reverse a conviction where there is substantial evidence
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upon which the court could reasdity conclude that all the
elements of an offense have been proven beyond a reasonable
doubt. State v. Johnsorb8 Ohio St. 3d 40, 41, 567 N.E.2d 266
(1991) State v. Eskridge38 Ohio St. 3d 56, 526 N.E.2d 304
(1988), paragraph twof the syllabusWe realize that the eviderice
may pass a sufficiency analysis and yet fail under a manifest
weight of the evidence teddennison supra at f 15S5ee,State v.
Brooker, 170 Ohio App.3d 570, 868 N.E.2d 683, 2007 Ohio 538, 1
16, citing Thompkinssupra.

B. LEGAL ANALYSIS

[*P28] Appellant was convicted @fssault on a peace officer, a
violation of R.C. 2903.13(A)(C)(3FN6] which stated:

(A) No person shall knowingly cause or attempt to
cause physical harm to another...

(C) Whoever violates thissection is quilty of
assault, and the court shall sentence the offender as
provided in this division and divisions (C)(1), (2),
(3), (4), (5),and (6) of this section. Except as
otherwise provided in division (C)(1), (2), (3), (4),

or (5) of this section, aault is a misdemeanor of
the first degree...

(3) If the victim of the ffense is a peace officer or
an investigator of the bureau of criminal
identification and investafion, a firefighter, or a
person performing emergency medical service,
while in the performance otheir official duties,
assault is a felony of the fourth degree.

[FN6 The language quoted above is from the former
version of R.C. 2903.13(A)(C), in effect at the time

of Ogle’s August 2011 trial. The statute has since
been rewritten.]

[*P29] Appellant's contention that there was insufficient evidence
to convict her of assaulting agee officer is two-fold: she argues
(1) there was no evidence that she "knowingly" attempted to cause
physical harm to Woodgeard; a(®?) Woodgeard did not meet the
definition of "peace officer" as required by the statute. Upon
examination of the evidence admitted at trial, we disagree with
Appellant and find that any rationtrler of fact could have found

the essential elements of tikeme proven beyond a reasonable
doubt.
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Was there sufficient evidence that Woodgeard acted as a "peace
officer in performance of official duties" at the time of the alleged
assault?

[*P30] We address Appellant's second argument under this
assignment of error first, & Woodgeard did not meet the
definition of "peace officer in pesfmance of official duties” as
required by statute. A "peace offitencludes a deputy sheriff.
R.C. 2935.01(B)In State v. Ford12th Dist. No. CA2009-01-039,
2009 Ohio 6046, 2009 WL 3808374, B3e appellate court noted
that "Ohio courts have held thpeace officers have a continuing
obligation to observe and enforce the laws of this state, even when
they are off-duty and employed asvpte security detail. See, e.g.,
State v. Glover52 Ohio App.2d 35, 367 N.E.2d 1202 (10th
Dist.1976) State v. UnderwoqdlL32 Ohio Misc. 2d 1, 830 N.E.2d
1266, 2005 Ohio 29965tate v. Hurley4th Dist. No. 1292, 1986
Ohio App. LEXIS 9028, 1986 WL 12397 (Oct. 29, 1986)
Appellant citesState v. Duvall 11th Dist. No. 95-P-0140, 1997
Ohio App. LEXIS 2463, 1997 WL 36069for the proposition that

the absence of a written contract between AEP and the Hocking
County Sheriff's Department distinguishes this case.

[*P31] In Duvall, the appellant was incted for one count of
felonious assault and one countassault of a peace officer after
allegedly assaulting police officeas a high school football game.
The case indicated the officerontracted with the Brimfield
School System to provide securifijhe officers were paid by the
school system. Duvall's sole assigminef error was that the trial
court erred in finding the officemsere performing "official duties”

as mandated big.C. 2903.13(C)(3)The trial court previously held

a peace officer was in performanet official duties when he is
was performing duties of security other law enforcement within

his jurisdiction "regardless of wo pays [him]." The appellant in
Duvall urged the statute regarding assault on a peace officer
applied only when the peace officer was "on duty" or "on the
clock." The appellate court iDuvall held to determine what
comprises a peace officer's "official duties" the court must look to
the activities the peaadfficer was engaged in at the time he was
assaulted. If the peace officer was engaged in a duty imposed upon
him by statute, rule, regulation,dinance or usage, regardless of
his duty status, that officer is "the performance of [his] official
duties for purposes dR.C. 2903.13(C)(3) The appellate court
noted the sergeant involved was off-duty, being compensated for
his monitoring services by the school system. The court also noted
the officer was in uniform, inhis territorial jurisdiction, and
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performing a "peace-keepinglriction as required of him y. C.
737.11 [FN7]

[FN7 R.C. 737.11 provides, generally, the duties of
police and fire departmesit are to preserve the
peace, protect persons and property, and obey and
enforce all ordinances of the legislative authority of
the municipal corporation, all criminal laws of the
state and the United States, and all court orders
issued, consent agreements, and protection orders
issued pursuant to the Regd Code and courts of
other states.]

[*P32] Although theDuvall court used the terfitontracted,” in its
description of the relationship tweeen the officer assaulted and
the school system, we do not find the case's outcome hinged on
this fact. In the case sub judid&podgeard and $hiff North both
testified Woodgeard was employed full-time by the Hocking
County Sheriff's Department and he was working on Donaldson
Road on the incident date at AEP's request to help keep the peace.
Woodgeard and others testified Woodgeard was wearing an
official uniform and using a shiffts cruiser. We do not find the
parties failure to have a written contract in place to be outcome
determinative. We find from th&estimony presenteat trial any
rational trier of fact could havedind the State presented sufficient
evidence Woodgeard met the definition of peace officer.

[*P33] We must next consider whether there was sufficient
evidence to find beyond a reemsble doubt whether or not
Woodgeard was in the performanceofficial duties. At trial, the
court instructed the jurors as tioe definition ofwhat comprise a
peace officer's official duties. €hcourt also instructed deputy
sheriffs are permitted under state law to work special duties and
make arrests for crimes they lesie to have occurred in their
presence. We must consideretlevents which transpired on
Donaldson Road, and then the srnwhich evolved on the Ogles’

property.

[*P34] The Ogles' version of what happened on Donaldson Road
is that they were honking, yellingven cursing, but breaking no
laws. They drove off because they felt Woodgeard was improperly
trying to get into theivehicle. They denieearing any commands

or directives from Woodgearioodgeard had no reason to follow
them onto private property.

[*P35] Woodgeard's version of the scene at Donaldson Road is
because of the Ogles' noisy digplae decided to investigate the
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situation. He directed Appellant to calm down and she refused. He
requested she step out of thehieke and she did not comply. At
that point, Woodgeard placed his hand on the truck door and the
Ogles drove off at a high rate of speed. Jason Stacy corroborated
this testimony, adding that Wooelgrd repeatedly tried to calm
Appellant and Stacy felt it vgaa threatening situation.

[*P36] On the Ogles' property, Appellant continued to be
belligerent and charged atdddgeard. Woodgeard testified just
before Appellant kicked him, rkang contact, he informed her she
was going to be arrested for disorderly condicC. 2917.11(A)
disorderly conduct reads as follows, in pertinent part:

(A) No  person  shall recklessly  cause
inconvenience, annoyance, or alarm to another
by doing any of the following:

(1) engage in fighting, in threatening harm to
persons or property, on violent or turbulent
behavior;

(2) Making unreasonable noise or an
offensively coarse uttenae, gesture or display

or communicating unweanted and grossly

abusive language to any person;

(3) Insulting, taunting, ochallenging another,
under circumstances in which that conduct is
likely to provoke a violent response;

(5) Creating a conditiorthat is physically
offensive to person or & presents a risk of
physical harm to person or property, by any act
that serves no lawful and reasonable purpose of
the offender."”

[*P37] The 2nd District Court of ppeals considered whether an
officer had a reasonable basis lielieve that a defendant had
committed the offense of disorderly conductState v. Ellis 2nd
Dist. No. 24003, 2011 Ot 2967, 2011 WL 2436939 here two
defendants were arrested arided together on charges of
obstruction of official businesgesisting arrest, and disorderly
conduct. The confrontation beten Ellis, another defendant
Robinson-Williams, and Daytompolice officers stemmed from
Ellis's son's stop for a traffic violation and the officers' intent to
tow the vehicle. Ellis and Robinson-Williams arrived at the scene
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to prevent the car from being towed. Robinson-Williams began
yelling, screaming, and cussing aa officer asked her to calm
down. She began flailing her arnontinuing to yell and scream.
The officer's testimony was corroborated by a second officer. The
appellate court noted §t47

"[A] 'lawful arrest' for disorderly conduct occurs
regardless of whethethe alleged offender is
ultimately convicted if te officer had reasonable
grounds to believe that the accused was recklessly
causing inconvenience, annoyance or alarm to him
by abusive language, and aththe individual's
language and conduct was likely to provoke a
violent response.***[T]he t&t is object and [the
officer] need not in dct be inconvenienced,
annoyed, or alarmed, or personally provoked to a
violent response.State v. Sansalon&l Ohio App.

3d 284, 286, 593 N.E.2d 390 (1st Dist.19R)C.
2917.11(disorderly conduct statute.) The question
instead, focuses on whether, wunder the
circumstances, it is probable that a reasonable
police officer would find the accused's language and
conduct annoying or alarming and would be
provoked to want to respond violenthSansalong

at 286(Citation omitted.).

In decidingEllis, the court held & 49

“[tlhe jury reasonablycould have believed the
officers' testimony and found they had a reasonable
basis to believe that Robinson-Williams was
committing the offense of disorderly conduct. The
jury could have found that a reasonable officer
would find that the noisshe was making and her
offensive and coarse language were annoying, at the
very least. Moreover, given Robinson-Williams'
vocal opposition to the car being towed, the jury
could have found that eeasonable officer would
have been alarmed about what action she might take
to stop it."

[*P38] The "reasonable basis" language was also utilizé&ttate
v. Glenn 2004 Ohio 1489, 2004 WL 595644, at  @#erein the
First District Court of Appealgonsidered whether the evidence
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was sufficient to support defendant's conviction for assault on a
peace officer, and ultimatelgoncluded that it did. IiGlenn an
altercation occurred betweendgdh and a Hamilton County deputy
sheriff at the Hamilton County dlirthouse. Glenn was present in
order to testify as a witness tms brother's trial. Glenn and a
woman, another witness in theatr clashed. A police officer
intervened and sent Glenn an@ twoman separate ways. Shortly
thereafter, the sheriff's deputysponded to anothedisturbance.
The woman told the deputy th@tenn had verballyand physically
assaulted her. The deputy approached Glenn to speak to him about
the problem and Glenn became agitated and loudly complained
about the woman. The deputy detared to let Glenn vent. Then
the deputy told Glenn to avoiaetact with the woman. Glenn told
the deputy, "My taxpayer money paid for this courthouse. | can do
and say whatever | want." Theplay testified Glenn was loud and
angry. The deputy then deciddd ask Glenn's name. Glenn
complied but the deputy next askied a social security number or

an identification cardGlenn refused and would not cooperate. The
deputy then asked Glenn why hesaat the courthouse. From that
point on, Glenn became further verbally abusive and ultimately
threw his coat and hat on the floor, stepped close to the deputy and
said "[Y]ou need to go ahead and arrest me, punk." The deputy
began to arrest and handcuffe@h. A scuffle ensued wherein
Glenn kicked the deputy twice in the groin and bit his hand.

[*P39] We conclude a jury coulgeasonably find Woodgeard was

in the performance of officiatluties when he approached the
Ogles’ truck and tried to calmetlsituation. At least one witnesss
testified to feeling, essentially,diDgles' had created a threatening
situation. After having been alloweo vent, Appellant refused to
calm down. She refused to step out of the truck so Woodgeard
could address the matter. After refusing to obey Woodgeard's
command, the truck took off at a high rate of speed. These actions
were observed by Woodgeard and others on Donaldson Road.
Although Appellee and Appellant pegged contrasting versions of
the facts, it was the jury's determination as to which of the
witnesses were more credible. Furthermore, the jury heard the CD
evidence that Mr. Ogle admit Wdgeard directed Appellant to
step out of the trdg although both Mr. rd Mrs. Ogle denied
hearing any orders and claimed ¥dgeard was trying to get into
their truck for no reason.

[*P40] We are mindful the weight of evidence and credibility of
witnesses are issues to keciled by the trier of facEtate v. Dyg

82 Ohio St. 3d 323, 329, 1998 Ohio 234, 695 N.E.2d 763 (1998)
State v. Frazier73 Ohio St. 3d 323, 339, 1995 Ohio 235, 652
N.E.2d 1000 (1995)State v. Williams73 Ohio St. 3d 153, 165,
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1995 Ohio 275, 652 N.E.2d 721 (1995}ate v. Vancedth Dist.

No. 03CA27, 2004 Ohio 5370, 2004 WL 2260498,. A8 such,

the trier of fact is fee to believelg part or noneof the testimony

of each witness who appears before it. Sege v. Longl127 Ohio
App. 3d 328, 335, 713 N.E.2d 1 (4th Dist. 199%ate v. Nichols

85 Ohio App.3d 65, 76, 619 N.E.2d 80 (4th Dist. 19%ate v.
Harriston, 63 Ohio App. 3d 58, 63, 577 N.E.2d 1144 (8th Dist.
1989) Vance T 9 We also acknowledge thagtkrier of fact is in a
much better position than an appellate court to view witnesses and
observe their demeanor, gestur@sg voice inflections, and to use
those observations to weigh thesdibility of the testimony. See
Myers v. Garson66 Ohio St. 3d 610, 615, 1993 Ohio 9, 614
N.E.2d 742 (1993)Seasons Coal. Co. v. Clevelad® Ohio St. 3d
77, 80, 10 Ohio B. 408, 461 N.E.2d 1273 (1984nce 1 Q Here,

the trial court properly instructed the jurors as to direct and
circumstantial evidence, credibility of the witnesses, and
reasonable doubt.

[*P41] We conclude a jury easonably could have found
Woodgeard had observed criminal activity on Donaldson road and
therefore, was in the performanog his official duties when he
followed the Ogles onto their property to continue attempting to
calm the situation. As in the cited cases, given Appellant's refusal
to calm down and obey the officer's direct command, it was
reasonable for Woodgeard to bekesppellant might be rushing
away to commence further threatening or violent action. As such,
we believe sufficient evidence was presented at trial from which a
reasonable jury could determitleat Woodgeard was acting as a
peace officer in performance offiofal duties at the time of his
assault.

Was there sufficient evidence thAppellant acted "knowingly"
when she allegedly assaulted Woodgeard

[*P42] We next address Appellant's argument that there was not
sufficient evidence to convict hef "knowingly" committing an
assault upon a peace officer. Apaet submits the State's case
rested entire upon a claim by \Wgeard, a "rookie" officer on
probationary status. Appellant panbut that of the three people
present during the altercation, lpriWoodgeard's version of the
events differed. The Ogles put fortestimony at trial that, for no
reason, Woodgeard followed theanto their property and pepper-
sprayed first Appellant, as sheas trying to go in her house and
then her husband, as he triedaid her. Mr. Ogle recalled that
Appellant did "brush" Woodgeard'face with the papers. The
Ogles' denied Appellant kicked at Woodgeard until after he
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pepper-sprayed them. However, t&® evidence indicated the
kick happened before the pepmgraying and ensuing physical
struggle. According to Woodgeard, he deployed the pepper spray
only after she refused to calm down and kicked him in the genital
area.

[*P43] It is apparent the jury belved Woodgeard's version of the
events. We find the record cairted sufficient evidence beyond a
reasonable doubt the jury cdulhave found Appellant acted
"knowingly."

[*P44] The trial court instructed the jury as to the definition of
"knowingly." "Knowingly" is defined inR.C. 2901.22 (Bjas: "A
person acts knowingly, regardless of his purpose, when he is aware
that his conduct will probably cagisa certain result or will
probably be of a certain nature. A person has knowledge of
circumstances when he is awdhat such circumstances probably
exist." The trial court also instcted that knowledge is determined
from all the facts and circumstances in evidence.

[*P45] At trial, Appellant testified that after Woodgeard's
unwarranted deploying of theepper spray a first time, she
stumbled around her yard, trying get to the houseShe testified

she made a "conscious decisidn"drop her purse, so that she
could move away from him fast She further testified she
stumbled, and while she was looking down, saw Woodgeard's tan
pants, knew it was him coming at her, and kicked out in orcler to
protect herself. Appellant chatadzed the kick as a "reflex”
action. Furthermore, Appellatestified she believed Woodgeard
was going to tase her or "kill her."

[*P46] Again, the credibility of the withesses is a determination
for the jury. The jury may have found it self-serving to believe that
Appellant made a conscious ailgon to drop her purse, but
somehow the decision to kickatniformed police officer was not

a conscious one. The jury may have found it incredible that
Appellant could seriouslpelieve she was rigkg imminent death.
The jury apparently did not find Appellant's testimony persuasive.
We find that a rational trier dfact could have found Appellant
acted "knowingly" beyond a reasonable doubt. As such, we
overrule assignment of error number one and affirm the judgment
of the trial court.

[*P47] Additionally, because we review a denial of a motion for
acquittal under Criminal Rul29 under a "sufficiency of the
evidence standard, we find the treaurt did not err in overruling

the motion made in this case. Appellant acknowledges she relies
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on the same arguments set fortthar first assignment of error in
claiming the trial court erred idenying her motion made at the
conclusion of the State's case. Having considered the evidence
under the "sufficiency" standard and finding no merit to
Appellant's first assignment of error, we further find the trial court
did not err with regard to its dal of her Crim. Rule 29 motion.

As such, the second assignment of error is overruled and the
judgment of the trialaurt is hereby affirmed.

[*P48] Finally, Appellant relies on the same contentions regarding
Woodgeard's status as a peace officer, the alleged absence of
criminal activity, and the chartrization of he acts as self-
defense in arguing heritd assignment of errdhat the conviction

is against the manifest weighif the evidence. Despite her
assertions, we find Appellant's agsinent of error as to "manifest
weight" also fails. In making this finding, we have had to consider
the same evidence previously discussed in resolution of
Appellant's first and second assigemis of error. Admittedly, the

trial testimony boiled down to e said/she said" consideration.
Appellant's testimony indicated estkicked at Woodgeard in self-
defense after he followed her onto her property for no reason,
chased her around the yard, and pepper-sprayed her for no reason.
Woodgeard's testimony indicate®ppellant was pepper-sprayed
only after she refused to calm dowobey his orders, and kicked

his genital area. It is obviousehury did not find Appellant's
version of the facts crediblend instead relied on the evidence
presented by the State's witnesses. For the jury to have dore so is
well within its provinceas trier of fact. And in doing so, we cannot
find a manifest miscarriage of justice has occurred or the jury
clearly lost its way. As suchwe overrule Appellant's third
assignment of error under thippeellate case number and affirm

the judgment of the trial court.

Ogle 2013-0Ohio-3420.

The state court applied the correct standardoinsidering Ogle’s insufficient evidence
claim. An allegation that a verdict was entergon insufficient evidere states a claim under
the Due Process Clause of the Fourteenth Amendment to the United States Constitution.
Jackson v. Virginia443 U.S. 307 (1979)n re Winship397 U.S. 358 (1970)Johnson v. Coyle
200 F.3d 987, 991 {BCir. 2000);Bagby v. Sowder894 F.2d 792, 794 {&Cir. 1990)(en banc).

In order for a conviction to be constitutionadlgund, every element of the crime must be proved
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beyond a reasonable doulst.re Winship 397 U.S. at 364.

[T]he relevant question is whethefter viewing the evidence in

the light most favorable to the pexsution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt . . .. This familgtandard gives full play to the
responsibility of the trieof fact fairly to resolve conflicts in the
testimony, to weigh the evidence and to draw reasonable
inferences from basic facts to ultimate facts.

Jackson 443 U.S. at 319United States v. Paiget70 F.3d 603, 608 {6Cir. 2006); United
States v. Somersé&t007 U.S. Dist. LEXIS 76699 (S.D. OH2607). This rule was recognized in
Ohio law atState v. Jenks6l Ohio St. 3d 259 (1991). Of course, it is state law which
determines the elements of offenses; but once the state has adopted the elements, it must then
prove each of them beyond a reasonable ddulé Winship supra.

In cases such as Petitioner's challengingsiiciency of the evidence and filed after
enactment of the Antiterroris@nd Effective Death Penal#ct of 1996 (Pub. L. No 104-132,
110 Stat. 1214)(the “AEDPA”), tavlevels of deference toadé decisions are required:

In an appeal from a denial of heas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differtiyp than we would. First, as in

all sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dwy so, we do not reweigh the
evidence, re-evaluate the credibildf witnesses, or substitute our
judgment for that of the jury. Sééited States v. Hilliard11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold theyjwerdict if any rational trier

of fact could have found the ®@mdant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasomalmioubt, on habeas review, we
must still defer to the state appellate court's sufficiency
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determination as long as it istnonreasonable. See 28 U.S.C. §

2254(d)(2).

Brown v. Konteh567 F.3d 191, 205 {6Cir. 2009). In a sufficiezy of the eidence habeas

corpus case, deference should begito the trier-bfact's verdictunder Jackson v. Virginiand

then to the appellate court's considemnatof that verdictas commanded by AEDPAucker v.

Palmer, 541 F.3d 652 (B Cir. 2008); accord Davis v. Lafler658 F.3d 525, 531 {6Cir.

2011)(en banc)Parker v. Matthews132 S. Ct. 2148, 2152 (2012).

Notably, “a court may

sustain a conviction based upon nothing more than circumstantial evidedtesvart v.

Wolfenbarger 595 F.3d 647, 656 {ECir. 2010).

We have made clear tha&cksonclaims face a high bar in federal
habeas proceedings because they are subject to two layers of
judicial deference. Fitson direct appeal, "is the responsibility of

the jury -- not the court -- to det®@ what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact codl have agreed with the jury.”
Cavazos v. Smittb65 U. S. 1,  , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011) (per curiam). And second, on habeas review, "a
federal court may not overturn sdate court decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state dodrhe federal court instead may
do so only if the state cdurdecision was 'objectively
unreasonable.™ Ibid. (quoting Renico v. Lett, 559 U. S. |, |

130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).

Coleman v. Johnso®66 U.S. 650, 651, (2012)(per curiam).

A habeas court cannot considersptrial evidencein deciding aJackson v. Virginia

claim.McDaniel v. Brown558 U.S. 120 (2010).

In order to demonstrate that the state court's decision was based on
an unreasonable determination of the facts under § 2254(d)(2), a
petitioner must both establisheti'unreasonable determination”
and show "that the relsing state court decision was 'based on' that

unreasonable determination."

Titlow v. Burt 680 F.3d 577, 585 {6Cir. 2012)(rev’d on another iss@airt v. Titlow 134 S. Ct.

48



10) quoting Rice v. Whites60 F.3d 242, 250 {6Cir. 2011).

In order to consider the reasableness of the state coudstermination, this Court turns
toward the record before the trial court. Allpes agree that while bleed from the entrance of
their driveway, the Ogles were honking the horn and yelling obscenities at the workers. (Tr.
Testimony of Stacy, ECF No. 13-1, PagelP17735)(“A horn being honked repetitively, you
know, kind of an aggressive, . .ljJ. at 722 (“There was someone in the pickup truck that was
very irate and was an aggressi you know, threateng type manner tryingo get out of the
vehicle and cursing and screamiaigd the driver was trying to restrain them . . . | was kind of
afraid to really turrmy back at that point. | didnknow what was going on or what was going
to happen so - -“); (Tr. Testimony of Thpson, ECF No. 13-2, PagelD 850)(“l remember a
horn being blowed (sic). That's basicalipout it.”); (Tr. Testinony of Woodgeard, ECF No.
13-2, PagelD 775)(“Horn honking- blaring. | walkaund the truck- Re truck and observed
Mr. and Mrs. Ogle parked in front of the AEfRck. That's when Mrs. Ogle was jumping over
Mr. Ogle, was blaring the horn, throwifigr hands up in the air, yelling.ld. at 777 (“I could
hear a lot of commotion, a lot of screamingngpbn. | couldn’t basically make out what she
was saying, but you can honestgll it was upset person.”); (T Testimony of Charles Ogle,
ECF No. 13-2, PagelD 886-87)(“Nobody made any etimrnove the vehicleso at that point |
rolled the window down and laid on the hornlg; at 867 (“And at thatthe my wife, she rolled
down her window and she yelled out the windowoaple times at them that day and she said
you bastards have to right be blocking the road, screamitigat out the window at them a
couple times.”)]d. at 897-8 (told them to move theintking vehicles” . . . “Mrs. Ogle yelled
out the window you bastards have no right to leelkihg the road.” Shalso reaches across Mr.

Ogle “once or twice and blows the hoafter I'm done blowing the horn.”)d. at 908-909
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(Impeachment evidence in which Mr. Ogle ddsed Mrs. Ogle’s behavior as “Okay, and we
came home and she then she just likepp#id off and just started, you know, calling them
bastards and blah, blah, blah, and - -” . . .IIW&he seen (sic) them up here and she starts
flipping out. She kept, you know, yelling, screami calling them bastards, this and that and
just blowing the horn at them and | meandn’t think there is any law against doing that,
yelling, screaming and blowing the horn. . . ()r. Testimony of Melanie Ogle, ECF No. 13-2,
PagelD 929)(Charles Ogle rolled down windomd astarted yelling at the workers. He was also
honking the horn. Melanie joined in with the y&d, “you bastards haveo right to block the
road. Just simple facts.”)

Further it is not contested that the offiaproached the Ogle’s truck in an effort to
subdue the situation. (Tr. Testimony of Stae¢ZF No. 13-1, PagelD at 725)(“He [officer] had
pointed at the passeng&ho was the female and told her attpoint in so many words to calm
down and to knock it off . . . .I want to say hentven the passenger side at the point again to try
to calm her down and then atathpoint the truck sped off anitley went around us and went
down the driveway that was nearby.”); (Tirestimony of Woodgeard, ECF No. 13-2, PagelD
777-778)(“When | go down there | walked around thassenger side. That's when she - - |
made direct eye contract with Mrs. Ogle amsked her to step outside so | can address the
situation with her, maybe calmhdown, see what was going on.l{Yl. at 778 (“She just looked
at me and the windows rolled up, the doors got locked and she was looking at me and throwing
her hands up on the air and just yelling. | melaa didn’t want to comply.”); (Tr. Testimony of
Charles Ogle, ECF No. 13-2, PagelD 871-872)(“And ttmensheriff deputy came at us at a very

quick - - what | quickly determineid be an aggressive pace towards us and as soon as he started
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walking toward us, | rolled the windows up. . . .and the deputy came to my side of the truck and
he said something to me. | don’t know what hd.dacould hear him say something and at that
point | really didn’t care becaudén not doing anything wrong. . . . . Jd. at PagelD 873
(Officer Woodgeard said something while outside plassenger door but he could not hear what
was said);ld. at 909 (“so then, you know, Trent stawalking back though there and, you
know, he starts telling her to get out of the ehishe’s in the vehicle and I'm keeping her in

the vehicle. | told her no, you are not gettoig and you know we just want to get through . .
);(Tr. Testimony of Melanie Ogle, ECF No. 3-PagelD 930)(office appaches the truck and

she can see his mouth moving but she cannot hear him.)

It is likewise uncontestethat Mr. Ogle drove off aftebeing approached by Officer
Woodgeard. (Tr. Testimony of Stacy, ECF No. 13-IgéPa at 725)(“l want to say he went on
the passenger side at the poimdiago try to calm her down and thahthat point the truck sped
off and they went around us and went down theegray that was neayld); (Tr. Testimony of
Woodgeard, ECF No. 13-2, Pagelld8)( the vehicle took off a high rate ofspeed); (Tr.
Testimony of Charles Ogle, ECF No. 13-2, Pag8Im)(“l just went ahead and drove off and
made a right hand turn and went down the driveway to the housk 8);910 (drove away from
officer, “I just wanted to gether down to the house wheredutd get her calmed down. That's
all I wanted to do”); (Tr. Testimony of MelaniOgle, ECF No. 13-2, PagelD 931 (Charles takes
off in the truck and goes down the driveway.)

Finally, the parties agree that Mrs. Ogle faite comply with the officer once the parties

again met up in the driveway of the Ogle’s hoara that in the ensuing “tussle” Mrs. Ogle

kicked out at Deputy Woodgeard. (Tr. Testimy of Woodgeard, EE No. 13-2, PagelD 780-
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1)(“After | stopped, | opened the door. Mrs.|©gxited the passenger side door, came charging -
- running after - - towards me. She had papetser hands. At the time | opened the door and
Mr. Ogle came out the driver’'s side and wasnigyio grab Mrs. Ogle by the arms. She struggled
to get away from him, came towards me with thpgpa in her hands, very irate, belligerent. It
was waiving the papers in my face. Was actuatlyshed me in the face with the paperkd);at
781 (described Mrs. Ogle as very iratel delligerent. She would not complid; at 783 (“Like:
| said, when she kicked me, | was in a lotpain. That's when | shoved her away to get the
threat away from me. . . . | shove her awagndl up deploying pepper spray to Mrs. Ogldd);
at 787 (“Mrs. Ogle is very belligerent. You couldn’t talk to her”)r.(Testimony of Charles
Ogle, ECF No. 13-2, PagelD 899)(exchange as foll6#sthe first thing he says is he points to
Melanie and tells her to put her hands out. GRay. How does she respond? A: She doesn’t
respond anything. Q: Does she put her handsAipRo. Q: Okay. Whatloes she do instead?
A: She has an Ohio Attorney General’'s Opinion and she holds it out and says this is why they are
breaking the law.”)]d. at 911 (“and so he starts grabbinghat trying to handcuff her.
Okay, she didn’t want to be handcuffed becalsedidn’t do anything wrong. Okay, and so, you
know, he grabs a hold of her and she kicks at him a couple times and then, you know, this
happens.”); (Tr. Testimony of Melanie OgeCF No. 13-2, PagelD 939-940) (She knew it was
Woodgeard and was fearful and as she “was tvest and | just picked my leg up and | kicked
in that direction.”)

Based upon this, it was not unreasonable ferstlate courts to find, in viewing the trial
testimony and exhibits in the light most favoraldethe prosecution, thamny rational trier of

fact could have found the essential elementthefcrime beyond a reasonable doubt. Further,
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deference is also given to appellate court'fidancy determination as there is no basis to
believe that decision was unreasonable. Timesstate court decisiois not an objectively
unreasonable application of tdackson v. Virginia443 U.S. 307 (1979) standard. Petitioner's

Fourth Ground for Relief is without merit.

Ground Five

Petitioner was denied effectivassistance of appellate counsel
rising to Constitutional infringement under the Sixth and
Fourteenth Amendments.

In her Fifth Ground for Relief, Ogle arguaseffective assistancef appellate counsel
based upon the errors or omissionthim following eighteen sub-claims:
1) Error in the self-defense instruction
2) Jury instructions
3) Jury instructions as to 8 different constitutional rights that appear to be factually specific
4) Jury instruction on 12 issues of mixed fact and law

5) An argument that the trial court’s instruati on Ohio law was incorrect as to when a
peace officer is in the perfmance of his or her duties

6) Jury instruction to the effect that the cotook a factual determination away from the
jury when it instructed that a peace officeay work a special dytand still act in the
performance of his or her duties

7) That the trial court erred when it determireifact that the assault by the peace officer
upon Ogle occurred during an arrest

8) The trial court misinterpreted Ohio law@aswhen a citizen may resist an arrest

9) Jury instruction on excessive or unnecessary force should have been expanded
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10) Jury instruction on self-defense was defecéisdo the element of fault giving rise to the
assault

11) Jury instruction (unclear but appears to arthat a clarification of the elements of the
offense related to other circumstances)

12) Jury instruction on testimony of police officers
13) Appellate counsel failed t@ssign errors in sentencing

14) Appellate counsel failed taargue 8 specific errors paining to the evidence,
prosecutorial misconduct, suborning peyjurmisstatement in closing argument,
withholding Dr. Sawyer’'s lger, prejudicial testimony keut the victim’s injuries,
misrepresentation of the record prepafed sentencing, failuredy the trial defense
counsel to subpoena a witness who was a dalertruck near to the scene prior to the
assault on the peace officer pertaining to a question of whether a truck were blocking the
Ogle’s access to their property

15) Appellate counsel failed tovestigate juror misconduct

16) Appellate counsel’s failure to gsent ineffective assistem of trial defense cosel in
that counsel did not challeeagtwo jurors who had income at least in part from the
company that was performing work on thel®g property or from law enforcement
employment.

17) Appellate counsel failed to raise ineffective assistance of trial defense counsel for failing
to offer evidence of the type and potemdythe pepper-spray used in the case;

18) Appellate counsel failed to raise inefige assistance of trial defense counsel for
prosecutorial misconduct in argument.

(Amended Petition, ECF No. 21, PagelD 2817-2825.)

Respondent counters that this ground i€@darally defaulted (Amended Return of Writ,
ECF No. 30, PagelD 3061). Petitioner's apgiicn under Ohio App. R. 26(B) was twice
procedurally defaulted as it was imely filed and Ogle failed to appkthat decision to the Ohio
Supreme Court. Further, she cannot dermates cause and prejudice as nothing in the

application would have had affext on her finding ofyuilt, but rather imolved inconsequential
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instructional issues and two assignmsent errors involving sentencingl. at PagelD 3062.

Additionally, Respondent argues that tlgsound, as presented in Ogle’s amended
petition, bears “no semblance to her application in the state couithsgibmding some arguable
minor similarities in detail.1d. at PagelD 3062.Thus the claim is procedurally defaulted as it
was never fairly presented to the state courtsthEy there idittle likelihood thatthe state court
would entertain another Applidgah under Ohio App. R. 26(B) pearhing to appellate counsel.
Id.

As previously stated, the standard foralesating whether a claim is procedurally
defaulted is set forth iMlaupin v. Smith785 F.2d 135, 138 {BCir. 1986). The Sixth Circuit
instructed that a court must first determinghiére was a state procedural rule applicable to
petitioner’s claim and whether oot petitioner complied with that rule. The court must then
decide whether the state court actually enfortedstate proceduralnction and whether the
state procedural forfeita is an "adequate and indepentestate ground on which the state can
rely to foreclose review of a federal conditnal claim. Finally, te court may proceed in
determining whether Petitioner has met his/berden to show that there was a “cause” for
him/her not to follow the adequate and independéate rule, and as a result his Constitutional
rights were prejudicedMaupin, 785 F.2d at 138; accorHartman v. Bagley492 F.3d 347, 357
(6™ Cir. 2007),quoting Monzo v. Edward®81 F.3d 568, 576 {6Cir. 2002);see alsd_ott V.
Coyle 261 F.3d 594, 601-02{&Cir. 2001);Jacobs v. Mohr265 F.3d 407, 417 {6Cir. 2001).

Ogle filed a Motion for Leave to File dgiad Applications toReopen Case Numbers
11CA29, 12CA11, and 12CA12 (ECF No. 13, EXfA, PagelD 403-417); & No. 13, Exh. 25,
PagelD 658-660). Further, she filed an aglan to reopen case 1229 under Ohio App. R.

26(B) in which she raisedriée assignments of error:

55



Assignment of Error I:

The Court’'s jury instructionsviolated Defendant-Appellant’s
Rights to Due Process and a fair trial.

Assignment of Error I

Defendant-Appellant’s anstitutional rights we violated during
the September 27, 2011 sentencing hearing since she was
unrepresented by counsel and dad waive her right to counsel.

Assignment of Error Il

The trial court erredy sanctioning Defendant-Appellant without
first conducting a hearing on her ability to pay.

(ECF No. 13, Exh. 27, PagelD 664-668.)

The Fourth Appellate District, Hocking Coyntdenied Ogle’s motion for leave to file
delayed applications to reopen case numb&A29, 12CA11, and 12CA12, as well as denied
her above application to apen appellate court case numiddCA29 (ECF No. 13, Exh. 29,
PagelD 676-78). The entry held:

An application for reopening must be filed ‘within ninety days
from journalization of the appealie judgment unless the applicant
shows good cause for filing atlater time.” App. R. 26(B)(1).
Ogle filed her motions for leave tide a delayed application to
reopen on the 89day, i.e. within the time period for filing a
timely application to reopen. Thesnotions sought additional time
to file her applications to reopen but did not include any
assignments of error that shesags should have been raised by
appellate counsel or a sworn staent of the basis for her claim
that appellate counsel's repretsion was deficient as mandated
by App. R. 26(B)(2). Ogle couldinstead, have simply filed a
timely application to reopen her appeal.

Ogle filed her more recent application to reopen appellate court
Case No. 11CA29 approximately 1bnths after this Court issued
the decision and judgment entry affirming her convictions. Ogle
contends that her application is untimely because, during the 90
days after this Court’s decision,eslattempted to file a notice of
appeal with the Supreme Court ©hio. This is inaccurate. Ogle
did not attempt to fileher appeal to the Supreme Court of Ohio
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until well past the 90 day deadline for filing an application to
reopen her appeal and waited umtibre than three months had
passed from the dismissal of lagpeal to the Supreme Court.

We find that Ogle has not demonstrated good cause to permit the
filing of late applications to reopen her appeal. . . .

Id. at PagelD 677-78.

It is without question that ¢éhstate had a procedural rujgplcable to petitioner’s claim
and that she failed to complyittv that rule. “In Ohio, claimsf ineffective assistance of
appellate counsel are hoognizable in the normal coursé post-conviction proceedings, and
must be raised through an application to reopen the direct appeal pursuant to Ohio Rule of
Appellate Procedure 26(B)Carter v. Mitchel] 693 F.3d 555, 564 {6Cir. 2012). Ohio App. R.
26(B) became effective in 1993, years befordeCided her motion. Further, Ohio App. R.
26(B)(1) states that the motion must be filedithim ninety days from journalization of the
appellate judgment unless thephgant shows good cause for filirag a later time.” Despite
filing her motion for a delayed application to reopen within the prescribed timeframe, she did not
supply the proper supporting eviaen nor did she file any of hactual application to reopen
within the 90 days.

Next this Court must decide whether theestadurt enforced theate procedural sanction
and whether the state procedural forfeiturans"adequate and indement” state ground on
which the state can rely to #mlose review of a federal constiamal claim. As stated above,
the state court did in fact rely on and enforce theegtrocedural rule of timeliness. In turning to
whether it was based on an adetg and independent stateognd, the Court notes that “a
procedural rule is adequate only when it is firmly established and regularly followed at the time
it was applied."Williams v. Coyle 260 F.3d 684, 693 t(’BCir. 2001),citing Rogers v. Howes

144 F.3d 990, 992 fGCir. 1998);Ford v. Georgia498 U.S. 411, 423-24 (1991)(indicating that
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whether a state procedural rule is firmlytaddished and regularly followed for procedural
default purposes is determined by looking at thke as of the dat& was applied to the
petitioner’s case by theate court.) Since 19960hio law has provided sufficient guidance on
what constitutes a 'good cause' for a late filing uitlde 26(B)" and "the time constraints of
Rule 26(B)[have been] firmly established and regularly followeW6genstahl v. Mitchel668
F.3d 307, 322 (BCir. 2012),quotingHoffner v. Bradshaw622 F.3d 487, 504-05 {&Cir. 2010)
(quoting Parker v. Bagleyp43 F.3d 859, 861 YB Cir. 2008)). Ogle filed her motions in 2011
and 2012 respectively. Thus, at the time of fimeg of her motion for reconsideration, Rule
26(B) was an adequate and independent ground on which to find procedural ttefade also
Parker v. Bagley543 F.3d 859 (B Cir. 2008)(noting thaEranklin was a capital case$cuba v
Brigang, 527 F.3d 479, 488 t(FBCir. 2007)(distinguishing Hding in capital casesyonzo v.
Edwards 281 F.3d 568 (& Cir. 2002);Tolliver v. Sheets594 F.3d 900 (B Cir. 2010),citing
Rideau v. Russel2009 WL 2586439 (6Cir. 2009).

Finally, the court may proceed in determgnwhether Petitioner has met his/her burden
to show that there was a “cause” for him/her not to follow the adequate and independent state
rule, and as a result his Constitutional rights were prejudMadpin 785 F.2d at 138; accord,
Hartman v. Bagley492 F.3d 347 (2007). Ohlaw has provided “dticient guidance on what
constitutes a 'good cause' for a late filing under Rule 26(B) Wogenstahl v. Mitchell668
F.3d 307, 322 (B Cir. 2012),quotingHoffner, 622 F.3d at 504-0j(ioting Parker 543 F.3d at
861). Further, the Ohio Supreme Court has teddl good cause can excube lack of a filing
only while it exists, not for an indefinite period of tingtate v. Fox 83 Ohio St. 3d 514 (1998).
Ogle argued she had good cause as she attempfiéel donotice of appal with the Supreme

Court of Ohio during th®0 days after the court of appeal€cision. The state court found that
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this was an inaccurate statement and that Ogle did not attempt to file her appeal to the Supreme
Court of Ohio until well past the80 day deadline. Ogle has dditde more to show good cause
before this Court. As such, @gcannot demonstrate good cause.

Further, this Court agreesittv Respondent’s contention thidite majority of these sub-
claims were not fairly presented to the state court. If a petitioner’s claims in federal habeas rest
upon different theories than those presented tstide courts, they are procedurally defaulted.
Williams v. Andersgd60 F.3d 789, 806 Y‘BCir. 2006);Lorraine v. Coyle 291 F.3d 416, 425
(6™ Cir. 2002),citing Wong v. Moneyl42 F.3d 313, 322 {6Cir. 1998);Lott v. Coyle 261 F.3d
594, 607, 619 (BCir. 2001). A petitioner only fairly prests a federal habeas claim to the state
courts if she “asserted both the factual and legal basis for his cldiak$ v. Straup377 F.3d
538 (8" Cir. 2004),citing McMeans v. Brigano228 F.3d 674, 681 {&Cir. 2000); andPicard v.

Connor, 404 U.S. 270, 276-78 (1971).

In determining whether a petitionéfairly presented” a federal
constitutional claim to the statewrts, we consider whether: 1) the
petitioner phrased the federal claim in terms of the pertinent
constitutional law or in terms sufficiently particular to allege a
denial of the specific constiional right in question; 2) the
petitioner relied upon federal casemploying the constitutional
analysis in question; 3) thpetitioner relied upon state cases
employing the federal constitutional analysis in question; or 4) the
petitioner alleged "facts well within the mainstream of [the
pertinent] constitutional law."

Hicks at 552-53citing McMeans 228 F.3d at 681. A state prisoner ordinarily does not ‘fairly
present’ a federal claim to a state court if tbatirt must read beyond a petition, a brief, or
similar papers to find material that wallert it to the presence of such a claBaldwin v. Reese
541 U.S. 27 (2004). For the reasons set fatibve, this Ground for Relief is procedurally

defaulted in its entirety.
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In an effort to excuse the procedural défaRetitioner argues that she meets the actual
innocence gateway und&chlup v. Delp513 U.S. 298, 324 (1995)(Traverse, ECF No. 40,
PagelD 3144);9ee alsaviotion to Expand Record Regarding Actual Innocence New Evidence
Shlup Gateway, ECF No. 20 and Motion to Expand the Record ECF No. 50).

The Supreme Court has recognized actualdanoe as excusing procedural default in
presenting a claim to the state coulMsirray v. Carrier, 477 U.S. 478 (1986). The controlling
precedent on this point is now the Supreme Court’s decisidMcuiggin v. Perkins569 U.S.
_,133S.Ct. 1924, 185 L. Ed. 2d 1019 (2013).

[A]ctual innocence, if proved, serves as a gateway through which a
petitioner may pass whether the impednt is a procedural bar, as

it was in SchlupandHouse or, as in this ca&s expiration of the
statute of limitations. We caot, however, that tenable actual-
innocence gateway pleas are rare: “[A] petitioner does not meet the
threshold requirement unless he persuades the district court that, in
light of the new evidence, no jutaacting reasonably, would have
voted to find him guilty beyond a reasonable douBthlup 513

U. S., at 329, 115 S. Ct. 851, 130 L. Ed. 2d;&@feHouse 547 U.

S., at 538, 126 S. Ct. 2064, 165 L. Ed. 2dermhphasizing that the
Schlupstandard is “demanding” arsldom met). And in making

an assessment of the kilgthlupenvisioned, “the timing of the
[petition]” is a factor bearing on éh“reliability of th[e] evidence”
purporting to show actual innocencéchlup 513 U. S., at 332,

115 S. Ct. 851, 130 L. Ed. 2d. 808

* % %

[A] federal habeas court, faced with an actual-innocence gateway
claim, should count unjustifiable delay on a habeas petitioner's
part, not as an absolute barrier to relief, but as a factor in
determining whether actual inrerece has been reliably shown.

McQuiggin v. Perkins569 U.S. _ , 133 S. Ct. 1924, 1928, 185 L. Ed. 2d 1019, 1035 (2013).
In Souter v. Jones395 F.3d 577 (6 Cir. 2005), the Sixth Circuit held Congress enacted
the statute of limitations in 28 U.S.C. § 2244(d)(1) “consistent wittStidup[v. Deld actual

innocence exception.” THeoutercourt also held:
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[I]f a habeas petitioner "presanévidence of innocence so strong
that a court cannot have confidence in the outcome of the trial
unless the court is also satisfied that the trial was free of
nonharmless constitutional errdhe petitioner should be allowed
to pass through the gateway andua the merits of his underlying
claims.” Schlup v. Delp513 U.S. 298, 316 (1995)." Thus, the
threshold inquiry is whether &w facts raise[] sufficient doubt
about [the petitioner's] guilt tandermine confidence in the result
of the trial."Id. at 317. To establish actuanocence, "a petitioner
must show that it is more likelhan not that no reasonable juror
would have found petitioner gujlibeyond a reasonable douldt

at 327. The Court has noted thHattual innocece means factual
innocence, not mere legal insufficienciabusley v. United States
523 U.S. 614, 623, 140 L. Ed. 8@8, 118 S. Ct. 1604 (1998). "To
be credible, such a claim requires petitioner to support his
allegations of constitutional emavith new reliable evidence --
whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critigalhysical evidence- that was not
presented at trial.Schlup 513 U.S. at 324. The Court counseled
however, that the actual innocence exception should "remain rare"
and "only be applied in the 'extraordinary cadd."at 321.

Souter v. Joneg95 F.3d 577, 590 {6Cir. 2005).

The Supreme Court complicated the analysdisintroducing additinal evidence in
Cullen v. Pinholster563 U.S. 170 (2011). The Court held thdederal court'seview of a state
court decision under 28 U.S.C. 8§ 2254(d)(1) iscHyrilimited to “reviev of the state court
record,” and that evidence acquiréarough use of an glentiary hearing magiot be considered.
Id. at 182. The Supreme Courtrther stated that section 2283@) only “contiues to have
force where Section 2254(d)(1) doest bar federal habeas reliefld. at 185.

In [Pinholstet, the petitioner arguedhat his penalty phase
attorney was ineffective because that attorney failed to introduce
mitigating evidence of mental disorderBirjholster] 131 S.Ct. at
1396. In denying the petition, th8upreme Court held that a
federal court’s review of a s&atourt decision under 28 U.S.C. §
2254(d)(1) is strictly limited to &view of the state court record,”
and that evidence acquired through use of an evidentiary hearing

may not be consideredld. at 1399. The Supreme Court further
stated that section 2254(e)(2) ypftontinues to have force where
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Section 2254(d)(1) does notridaderal habeas relief.ld. at 1401.

The Supreme Court explained thielding, stating that Section
2254(d) only governs claims that kgeadjudicated on the merits in
state court whereas Section 22548¥ limit on habeas discovery
“restricts the discretion of federal habeas courts to consider new
evidence when deciding claims that were not adjudicated on the
merits in state court.”ld. [Pinholstet indicates that the Court
cannot now consider the contenof outside discovery in
determining if the decision of thetate court was an “unreasonable
application of [ ] clearly establed federal law,” so long as the
state court ruling was made on therits. 28 U.S.C. § 2254(d)(1).
FN1

FN1. The plain language @8 U.S.C. § 2254(d)(2) also

limits the Court’s review to of [sic] “the evidence presented

in the State court proceeding.” 28 U.S.C. § 2254(d)(2);

[Cullen. 131 S.Ct. at 1400 n. 7. Thus, under both

Section[s] of 2254(d), the Court may not consider outside

evidence unless the petitiondid not already litigate the

issue on the merits.
Trimble v. BobbyNo. 5:10-CV-00149, 2011 WL 1527323 *& (N.D Ohio, Apr. 19, 2011).
Stated differently, pursuant tinholster,under 28 U.S.C. 88 2254(d), when addressing a
claim that was adjudicated on the merits by theestaurt, the habeas court’s review is limited to
the record that was before the state comallinger v. Prelesnik709 F.3d 558, 561 {6Cir.
2013);Bray v. Andrews640 F.3d 731, 737 {6Cir. 2011). And pursuant to tieimble court’s
analysis with which this Court agreeBinholster applies with equal force to 28 U.S.C. §
2254(d)(2) claimsTrimble, 2011 WL 1527323 at *2 n.1. Fhbdr, the limitations irPinholster
apply to expansion of the record\asll as to evidentiary hearingsloore v. Mitchell 708 F.3d
760, 780-784 (6th Cir. 2013).

However,“[a] claim of actual innocence offered éxcuse procedural default is not a

substantive claim for habeas corpus relief, bigeaeway" claim and thereffe not subject to the

Pinholsterrestrictions.”Pettus-Brown v. Warder2015 U.S. Dist. LEXIS 11884, *2 (S.D. Ohio

2015). ‘Pinholsterdoes not by its own terms apply teethctual innocencexception to either
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procedural default or éhstatute of limitations.Clemmons v. Warder2012 U.S. Dist. LEXIS
146029, *19 (S.D. Ohio 2012).

While neither the Supreme Courbr the Sixth Circuit have yet
resolved the issue, lower couttgat have addressed the question
have unanimously held thaPinholster’'s limitation on new
evidence does not apply to claims of actual innocence, especially
when it is used to excuse a procedural default of another claim.
See, e.g.Clemmons v. Warden, Lebanon Correctional Institytion
No. 11-465, 2012 U.S. Dist. LEXIS 146029, 2012 WL 4811122, at
*8 (S.D. Ohio, Oct. 10, 2012)'Pinholsterdoes not by its own
terms apply to the actual innocence exception to . . . procedural
default . . . . The premise of the actual innocence exception is that
the habeas petition is presenting new evidence not considered by
the state courts.");Pettus-Brown v. Warden, Correctional
Reception CenterNo. 14-292, 2015 U.S. Dist. LEXIS 11884,
2015 WL 422557, at *1 (S.D. Ohio, Feb. 2, 2015 claim of
actual innocence offered to excuse procedural default is not a
substantive claim for habeaslieé but a 'gateway' claim and
therefore not subject to tHeinholsterrestrictions.");Washington

v. Beard 07-3462, 2012 U.S. DistLEXIS 42764, 2012 WL
1033526, at *4 (E.D. Pa. Mar. 28, 201@nding thatPinholster

did not bar a federal court from considering new evidence
supporting a freestanding actual iseace claim that had not been
decided on the merits in the state courts or a gateway actual
innocence claim)High v. NevensNo. 11-00891, 2013 U.S. Dist.
LEXIS 45580, 2013 WL 1292694, at *9 (D. Nev. Mar. 29, 2013)
("The rule inPinholsterof course has no bearing whatsoever on . .

. non-merits factual development, und&chlup or otherwise.");
Hazel v. Warden, Chillicoth€orrectional Institution No. 13-332,
2014 U.S. Dist. LEXIS 113597, 2014 WL 4076152, at *25 (S.D.
Ohio, Aug. 15, 2014}"Pinholsterdoes not prevent the Court from
considering newly tendered evidence on a claim actual
innocence.").

Vinson v. Mackig2016 U.S. Dist. LEXIS 154630, *2-3 (E.D. Mich 2016).
Therefore, this Court may consider newidence for purposes of determining whether

Ogle has met the threshold for tBehlupactual innocence gateway.

Petitioner attached purportesichlup evidence to her Amended Petition for Writ of

Habeas Corpus (ECF No. 21). In addition,noultiple occasions, Petitioner moved to expand
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the record with new evidence to support hetual innocence claim (Motion to Expand the
Record, ECF No. 20); (Motion to Expand the Record, ECF No. 38); (Motion to Expand the
Record, ECF No. 39); (Motion to Expand thed@rd, ECF No. 50); (Objections, ECF No. 54);
(Objections, ECF No. 60) The new evidencaight to be introduced was for the purpose of
demonstrating that the prosecutieitnesses made inconsistentdecontradictory statements and
that Ogle was wrongfully convicted on false awdperjured testimony. In response to these
efforts to expand the record, this Court fasd the motions to be without merit.

In its first Decision and Order, the Court addressed the evidence sought to be admitted by

Petitioner and articulated why, plad such, the motion was deficient:

However, she has merely createlisaof exhibitswithout relating

to them to any theory or mative of actual innocence. For
example, she lists the September 9, 2009, “voluntary statement of
Jason Stacy” (ECF No. 15-13, PHg&729) as “necessary for re:
veracity of claims and suppoxf new reliable and material
impeachment evidence.” When one examines that statement and
assuming the female passenger referred to is the Petitioner, the
statement does nothing to exonerdetitioner, at least without
some explanation of that connection.

(ECF No. 34, PagelD 3100.)
In a later Decision and OrderetiCourt noted that the evidenleeked the scientific basis
necessary to be permitted un&shulp

The limitations inPinholsterapply to expansion of the record as
well as to evidentiary hearingsloore v. Mitchell 708 F.3d 760,
780-784 (& Cir. 2013). Therefore none of the proposed additions
to the record can be considered in determining whether the state
courts, in deciding Ms. Ogle’'slaims, violated 28 U.S.C. §
2254(d). Moreover, none of the proposed additional evidence
meets the strict evidentiary standardsSohlup None of it is new
scientific or physical evidence the testimony of eyewitnesses to
the alleged offenséd at PagelD 2498.

(ECF No. 53, PagelD 3489)sde alsoSupplemental Opinion on Evidentiary Hearing and
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Expansion of Record, ECF No. 57; Second Seiqmgintal Opinion on Evidentiary Hearing and
Expansion of Record, ECF No. 63.)
The decisions of the Magistrate Judgere affirmed and Rioner's objections

overruled.

The Magistrate Judge denied Petigo's request for an evidentiary
hearing and to expand the record, concluding that an evidentiary
hearing is not required to resolve Petitioner’'s claims, and that the
documents with which she seeksetxpand the record do not meet
the threshold for establishing cdaim of actual innocence under
Schlup v. Delp513 U.S. 298, 316 (1995). The Magistrate Judge
further notes thatCullen v. Pinholster 563 U.S. 170 (2011),
prohibits this Court's consideration of evidence not presented to
the state courts in adjudicating Petitioner’s claims.

(Opinion and Order, ECF No. 64, PagelD 3593.)

In making its determination, the Court citédo the state appellate court’'s decision
denying Petitioner's motion for new trial which svaupported with the same new evidence Ogle
sought to introduce in thisdDrt to show actal innocence.

[*P3] The facts relevant to this appeal are as follows. Appellant's
criminal trial took place idugust 2011. Deputy Trent Woodgeard
of the Hocking County Sheriff®epartment testified Appellant
kicked him in the groin area during a scuffle on Appellant's
property. Woodgeard testified the kick took place when Appellant
and he were standing betweeblack SUV and the Ogles' pickup
truck. [FN 1 In our previodg reference opinion of the
consolidated appeal, weound Woodgeard to be in the
performance of official duties as a peace officer during the assault.
Ogle, supra at 1 39.]

[*P4] During trial, the State also offered a recorded statement of
Appellant's husband, Charles Ogdigken by Sgt. Kevin Groves of

the Hocking County Sheriff's Deparént shortly after the assault
occurred. The trial court ruled against the State's request to use the
statement. However, after Charles Ogle testified on behalf of the
defense and made contradictorgtstents, the trial court allowed

the recording to be played for impeachment purposes. Charles
Ogle further acknowledged "theudio was correct as a whole."
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[*P5] Since Appellant's felony convion, she has filed a separate
civil proceeding in federal court stylécharles R. Ogle, et al., v.
Hocking County, et gl Case No. 10CV00806, United States
District Court, S.D.E.D. Forthe federal court case, Deputy
Woodgeard testified in depasih on December 12, 2012. In his
deposition testimony, he testified to the events occurring before,
during, and after Appellant kickedim. Specifically Woodgeard
testified Appellant kicked himwhile both parties were on the
driver's side of the SUV.

[*P6] Appellant's current appeatems from the denial of a
January 28, 201rim.R. 33(B) motion for leave. Appellant’
motion for leave argued she svainavoidably prevented from
discovering new evidence thBteputy Woodgeard and Sergeant
Groves perjured themselves at her criminal trial. Appellant
contends Woodgeard's trial testiny about the location of where
he was kicked differed from thedation he testifi@ to in his 2012
deposition. Appellant argues thdffering testimony was newly
discovered information not disclosed to her prior to her August
2011 trial. Appellant attached copy of Woodgeard's deposition
testimony to her motion for leavg=N2 Woodgeard’s federal court
deposition testimony was attached to the motion for leave. The
record does not indicatee deposition was filed with the court by
either Appellant or the court perter taking the deposition. Civil
Rule 32(A) provides “Every deposition intended to be presented as
evidence must be filed at least oti@y before the day of trial or
made part of the record before us.”

[*P7] Appellant also contends Sgt. Kevin Groves committed
perjury in her criminal trial. She attached personnel records of Sgt.
Groves to her motion. The recordslicate Groves was disciplined

by the Hocking County Sheriff on September 24, 2012, pursuant to
an internal investigation. Applant argues Groves' misconduct and
lying in two separate cases in 2012 (not related to hers) is also
newly discovered information which was unavailable to her at the
time of her trial.

(Opinion and Order=CF No. 64, 3596-9%iting State v. Ogle2013-Ohio-3770 (4 App. Dist.

“To establish actual innocence, a habeas pegitibmust show that it is more likely than

not that no reasonable juror would hawerfd petitioner guilty beyond a reasonable doulot.”

at PagelD 3599quoting Schlup513 U.S. at 327. “Examples of evidence which may establish
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factual innocence include credibledtarations of git by another,see Sawyer v. Whitle$05
U.S. 333, 340 (1992), trustworthy eyewitness accous¢® Schlup 513 U.S. 298, and
exculpatory scientific evidence.ld. “If new evidence so requires, this may include
consideration of ‘the credibility of the witnesses presented at tridl,”"quoting House v. Bell
547 U.S. 518, 538-39 (2006). However, the Coarttiaued on to note that the mere existence
of impeaching evidence does not warrant a new tdalat 3600 citing Dell v. Straub194 F.
Supp. 2d 629, 657 (E.D. Mich. 2002). Nor does “dipeer’'s renewed attacks on credibility of
a trial witness” provideproof of actual innocencéd., citing In Re Byrg 269 F.3d 561, 577 {6
Cir. 2001). “The Supreme Court has noted thath ‘latter-day evidence brought forward to
impeach a prosecution witness will seldom, if eveake a clear and convincing showing that no
reasonable juror would have believed the #ieaf [the witness’]account of petitioner's
actions.” Id., quoting Clark v. Lewisl F.3d 814, 824 [dCir. 1993)¢iting Sawyer505 U.S. at
349.) Thus it follows that impeachment evidempeevides very little basis for a finding of a
miscarriage of justicdd., quoting United States v. Zuno-Ar@5s F. Supp. 2d 1087, 1110 (C. D.
Cal. 1998)¢uoting Calderon v. Thompsob23 U.S. 538, 563 (1998)).
The District Court concluded that what

Petitioner seeks to offer- much wfhich was available or could

have been obtained at trial orasllateral to the issue of her guilt

of the offense charged - - demoasiing that prosecution witnesses

made inconsistent statements at trial, or new information of similar

substance obtained from subsent litigation, evidence of

criminal charges or misconduct of prosecution witnesses unrelated

to the criminal case, and theoposed testimony of an expert

witness offered to undermine the credibility of evidence submitted

at trial. Her allegation that therosecution withheld such critical

evidence establishing her innocenise without ecord support.

Further, and contrary to Petitier's argument here none of the
evidence she refers tsupports her leegations of collusion and

perjury.

67



Id. at PagelD 3601-02.

As a result of the Court’s prior rulings @ule’s Motions to Expand the Record, the only
‘new evidence’ that noget been taken into account and dengthat attached to her Amended
Petition. Again the evidence goes to false testiynand collusion. This new evidence is not of
the sort envisioned b$chlupin that it is neither exculpatprscientific evidence, trustworthy
eyewitness accounts, noitw@al physical evidence. As summarized by Chief Judge Sargus in
his Opinion and Order, the evidence is the same sort sought to be introduced in her multiple
motions to expand “demonstrating that prosecutidimesses made inconsistent statements at
trial, or new information of similar substance obtained from subsequent litigation, evidence of
criminal charges or misconduct of prosecution @gses unrelated to the criminal case, and the
proposed testimony of an expert witness offete undermine the crédlity of evidence
submitted at trial.” Most, if not klof this new evidence was iadt available or could have been
obtained at trial or is collateral to the issue of her guilt of the offense charged. Additional new
evidence is made up solely of allegations withfactual evidence isupport, i.e.- the woman
that told Petitioner, but cannot publically cofieeward because of heafety, that Woodgeard
hit her during their romantic relationship. For thesasons the new evidence attached to Ogle’s
Amended Petitioner is not sufficient tmeet the actual innocence gateway Swhlup and
overcome Petitioner's procedural default in gtate courts. Ground Five should therefore be

dismissed.

Ground Six

68



The jury instructions were so improper, erroneous and ambiguous,
including a lack of Constitutional rights instructions, as to have
misled the jury in matters materially affecting Petitioner’s
substantial rights rising to a Constitutional infringement, and
Petitioner was prejudiced by defensounsel’s failures to request

or object to instructions that affect Petitioner’s substantial rights.

In her Sixth Ground for Relief, Ogle allegestiner constitutional rights were violated
on the basis of improper jurinstructions (Amended Petition, ECF No. 21, PagelD 2327).
Specifically, she argues thatetle is a reasonable likelihodtiat the jury misapplied the
instructions in a way that relieved the Staté&®burden of having to prove every element of the
offense beyond a reasonable doudht.

Respondent argues that this claim is both gulacally defaulted, andlternatively is not
cognizable in habeas (ECF No. 30, PagelD 3075-3076).

The Court notes the multitude of sub-claicastained within Petitioner’'s Sixth Ground

for Relief. Ogle advances jury instructi@rror from the following omissions or alleged

misstatements of law:

- The instructions did not advisgke jurors that éinding of self-defense did not have to
be unanimous (Amended Petition, ECF No. 21, PagelD 2827).

- Petitioner was entitled to believe thahen providing her testimony “about an act
other than the act that the alleged victiaimed occurred that she would not be
providing the jury with evidere to prove an element of the count charged” against
her. Id.

- Petitioner argues Constitutional error arising from the trial court’s failure to instruct
the jury that: she was free to ignore Deputy Woodgeard and was not required to
submit to a consensual encounter; shendidacquiesce or comply to Woodgeard’s
request, that she was free to be drig@ray from the deputy by her husband, that she
had a right to be free of pauit without exigent circumstances or probable cause, she
had a constitutional right not to be sultgEtto arrest or seizure without probable
cause, she had a right not to sabjected to unlawful arrest seizure and to not be
subjected to unprovoked assaultdrattery, and finally thashe had a right to walk
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away from the deputyd. at PagelD 2828.

- The trial court’s instruction that “while working special duty, in uniform, deputies
who are making an arrest for crimes thelidwe to have occurred in their presence,
are acting as a peace officer in the perforreaaf their official duties. . . .” is an
incorrect statement of lawd. at PagelD 2829-2830.

- The portion of the court’s instructionéwhile working specal duty” took that
element out of the jury’safct finding and instead inford the jurorghat Woodgeard
was in fact working special duty, thus/gig him a lawful and official presenciel. at
PagelD 2830-31.

- The trial court’s instructions decided for the jurors that the alleged assault occurred
during an arrest, rather than allowing fhey to decide whether this was a case of
resisting arrest or an urgyoked attack by Deputy Woodgeald. at PagelD 2831.

- The trial court instructed “a citizen does novédhe legal right to resist an arrest by
one she has reason to believe is a peé#ftecoin the performance of his duties,
whether or not the arrest is legal undlee circumstances, unless the peace officer
used excessive and/or unnecessary forceeiriecting the arrest. Thus a person
cannot resist any arrest, légar illegal unless the offer uses excessive and/or
unnecessary forceld. at PagelD 2831. Yet the court failed to define “excessive”
and/or “unnecessaryld.

- The trial court instructed the jurors thatgmove self-defense, Bgoner had to prove
that she was not “at fault in creating thisation giving rise tdhe assault” without
instructions to determinéf this was an actual arse or unprovoked attack by
Woodgeard, since a person cannot be at “fault” or “create” a siu@ti which she is
being assaulted or unlawfully arrestédl.at PagelD 2832.

- The trial court did not instruct the juroos the separation of time and space, where
multiple alleged acts could have constituted assiaulat PagelD 2832.

- The trial court did not give instructions thée testimony of a pale officer is to be
judged by the same standards applicable to other witnédsas.PagelD 2832.

- The court of appeals violated Petitioise Constitutional rights when the court
affirmed on “the basis of a theory ameder different instructions than was ever

presented to the jury. . . . when it determined the necessary element of the alleged
crime, “peace officer while in the germance of their official dutiesid. at PagelD
2832.

This ground was not fairly presented to thatestcourts. Ogle’s only objection at trial

was directed to the court’s insttion on the question afhether a person could resist an illegal
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arrest or if the officer usesxcessive or unnecessary fo(&ee Return of Writ, ECF No. 30,
PagelD 3076 citing Tr., ECRo. 13-2, PagelD 1006-1007)ith that exception, Ogle failed to
object to the instructions gimeor omission of instructiorat the time of trial.

States have a very strong intera@stthe contemporaneous objection rufgcott v.
Mitchell, 209 F.3d 854 (B Cir. 2000), quoting extensively frowainwright v. Sykes433 U.S.

72, 88-90 (1977). Ohio is no exception, with a strpragedural preference that parties preserve
errors for appeal by calling them to the attentbthe trial court at a time when the error could
have been avoided or corrected, as set fortlstate v. Glaros170 Ohio St. 471 (1960),
paragraph one of the syllabsge als&tate v. Masar82 Ohio St. 3d 144, 162 (1998).

Because of her failure to raise a contemporaneous objection, these sub-claims have been
procedurally defaulted. Under Ohio law, if an appellambuld have made aabjection to a
ruling at trial but failed to dso, the appellant has waived aligte review of the challenge.
State v. Murphy91 Ohio St. 3d 516 ( 2001). Issues thate been waived in this manner are
only subject to plain error reviewd. at 789; Ohio Crim. Proc. R. 52. Further, Ohio’s
contemporaneous objection rule has been fourktan adequate and independent state ground
which the courts have consistently enforddihkle v. Randlg271 F.3d 239, 244 {6Cir. 2001):
Scott v. Mitche|l 209 F.3d 854 (B Cir. 2000),citing Engle v. Isaac456 U.S. 107, 124-29
(1982); Wogenstahl v. Mitchell668 F.3d 307, 334 {6Cir. 2012),citing Keith v. Mitchel] 455
F.3d 662, 673 (B Cir. 2006);Goodwin v. Johnsqr632 F.3d 301, 315 {6Cir. 2011);Smith v.
Bradshaw 591 F.3d 517, 522 {6Cir. 2010);Nields v. Bradshaw482 F.3d 442 (BCir. 2007);

Biros v. Bagley 422 F.3d 379, 387 {6Cir. 2005);Mason v. Mitchell 320 F.3d 604 (6 Cir.

® With the exception of her one objection to ‘G arrest,” which she failed to renew on appeal.
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2003);see alsdSeymour v. Walke£24 F.3d 542, 557 {6Cir. 2000);State v. Colg2 Ohio St.
3d 112 (1982)State v. Ishmajl67 Ohio St. 2d 16 (1981).

To preserve a federal constitutional claim for presentation in habeas corpus, the claim
must be "fairly presented" e state courts in a way whiphovides them with an opportunity
to remedy the asserted constibatl violation, including preséing both the legal and factual
basis of the claimilliams v. Andersari60 F.3d 789, 806 {6Cir. 2006);Levine v. Torvik986
F.2d 1506, 1516 {BCir. 1993), overruled in part on other groundsTiompson v. Keohane
516 U.S. 99 (1995Riggins v. McMackin935 F.2d 790, 792 (&Cir. 1991). The claim must be
fairly presented at every stagéthe state appellate proce¥gagner v. Smittg81 F.3d 410, 418
(6™ Cir. 2009). In addition to failing to raise tleeslaims during trial, Ogle failed to raise these
claims during her numerous direct appeals and post-conviction relief proceedings, presenting
them only in her Motion to Reopen direct aphbgee Traverse, ECFON40, PagelD 3145); (See
also Expansion of Record, EQ¥o. 46 listing assignments of errors in appellate case numbers
11CA32, 12CA2, 12CA19, 13CA9 and attaching the memorandum thereto).

Ogle’s sole method of bringintpese claims before the state court was in her Ohio App.
26(b) Motion to Reopen. However, as discdsseove, her Motion was untimely. Even if it had
been properly filed, claims of ineffective assistance of appellate counsel are based on an
analytically distinct lgal theory from the underlying claims and the 26(B) application does not
preserve the underlying claims from defa@tott v. Houk760 F.3d 497, 505 {(6Cir. 2014):
Davie v. Mitchell 547 F.3d 297 (8 Cir. 2008)(Rogers, J.), af@arner v. Mitchell 502 F.3d 394
(6™ Cir. 2007)(Moore J.), both citingWhite v. Mitchell 431 F.3d 517, 526 {6Cir. 2005);
Moore v. Mitchell 531 F. Supp. 2d 845, 862 (S.D. Ohio 2008)(Dlott, See alsoBailey v.

Nagle 172 F.3d 1299, 1309 n.8 (i!:ir. 1999); and.evasseur v. Pep&0 F.3d 187, 191-92 {1
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Cir. 1995). As such, the underlying jury ingttion sub-claims were never properly before the
state courts for consideration, and as sucmave procedurally defaulted for purposes of habeas
review.

Alternatively, this claim is whout merit. Federal habea&srpus is available only to
correct federal constitutional violations. 28 U.S.C. § 2254{&)son v. Corcoran562 U.S. 1
(2010); Lewis v. Jeffers497 U.S. 764, 780 (19908mith v. Phillips 455 U.S. 209 (1982);
Barclay v. Florida,463 U.S. 939 (1983). "[I]t is not th@ovince of a federal habeas court to
reexamine state court determinations on state law questions. In conducting habeas review, a
federal court is limited to deciding whether a conviction violated the Constitution, laws, or
treaties of the United State€5telle v. McGuirg502 U.S. 62, 67-68 (1991).

Habeas relief may be available howewehere a violation oftate law “amounts to a
fundamental miscarriage of justice or a violatanthe right to due process in violation of the
United States ConstitutionCristini v. McKee 526 F.3d 888, 897 {6Cir. 2008),cert denied
129 S. Ct. 1991 (2009). “State lasmors may warrant habeas reliethe errorsrise for some
other reason to the level of a denial of rgiprotected by the United States Constitution.”
Hoffner v. Bradshaw622 F.3d 487, 495 (201@uotingBarclay v. Floridg 463 U.S. 939, 957-

58 (1983).

Alleged errors in jury instructions moelly do not rise tothe level of federal
constitutional violations.See Engle v. Isaac 456 U.S. 107 (1982)Turoso v. Cleveland
Municipal Court 674 F.2d 486 (b Cir. 1982);Eberhardt v. Bordenkirchet605 F.2d 275 (6
Cir. 1979);Weston v. Ros&27 F.2d 524 (6Cir. 1975). When the evidence presented does not
support a requested jury insttion and that determinatiors based upon a state court’s

interpretation and application of state law, an asserted error relating to the jury instruction is not
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cognizable in federal habeas pos unless the failure amountedatdundamental miscarriage of
justice.See Bagby v. Sowdeg94 F.2d 792, 795 {6Cir. 1990).
In relevant portions, trial court instructed:

The defendant is charged with oc@unt of assault and before you
can find her guilty, you must find th#te State of Ohio has proved
beyond a reasonable doubt that on or about thed&® of
September, 2009, in HockingCounty, that the defendant
knowingly caused or attempted tause physical harm to Trent
Woodgeard, a peace officer whilethre performance of his official
duties.

*k%k

Now as | previously told you it is alleged by the state that the
victim of the assault, Trent Woodayel, at the time of the assault
was a peace officer in the perfmance of his official duties.

A peace officer means a sheriff, deputy sheriff, marshal, deputy
marshal, member of organizedlipe department of a municipal
corporation or a township conbta who is employed by political
subdivision of the state or an offic@agent or employee of the state
or any of the agencies, instrumalittes, or political subdivisions
upon which by statute a duty to consethe peace or o enforce all

or certain laws as imposed and the authority to arrest violators is
conferred within the limits of thattatutory duty and authority.

In performance of his duties. In determining what comprises a
peace officer’s official duties the focus must be on the activities in
which a peace officer was engaged in at the time he was allegedly
assaulted. If the peace officelas engaged in a duty imposed
upon him by statute, rule or gelation, ordinance or usage,
regardless of his duty status, thudficer is in the performance of

his official duties.

Deputy sheriffs are permitted under state law to work special duty
as authorized by their superiordVhile working special duty in
uniform, deputies who are making an arrest for crimes they believe
to have occurred in their pregenare acting as peace officers in
the performance of their official duties.

If you find that the state hasqwed each and every one of the

elements of the charge o$sault beyond a reasonable doubt, you
must then consider the defenseself-defense. If you find that the
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state has failed to prove any one of the essential elements of the
charge of assault beyond a reaable doubt, then you must find
the defendant not guilty.

*k%k

A citizen does not have the legal right to resist an arrest by one she
has reason to believe is a peace officer in the performance of his
duties whether or not the arrastlegal under the circumstances
unless the police officer uses excessive and/or unnecessary force in
perfecting the arrest. Thus a pers@mnot resist an arrest legal or
illegal unless the officer uses exse® and/or unnecessary force.
If you find that the defendarassaulted Trent Woodgeard on the
date and time in question, then you can consider the defendant’s
claim that she did so in self-defense. Self defense if proven is a
defense to the charge of assault.

(Tr., ECF No. 13-2, PagelD 994-998.)

The state appellate court was not given the dppay to address gnquestions relating
to the jury instructions. However, it did addseéle definition of the phrases “peace officer” and
“in the performance of official duties” upon considtion of Ogle’s suffi@ncy of the evidence
claim. The court addressed the terms solely u@déo law, specifically Ohio Revised Code 88
2935.01(B) and 737.10gle, 2013-Ohio-3420, 11 29-33, 39. Ohio Revised Code § 2935.01(B)
defines"Peace officer as “a sheriff; deputy sheriffiarshal; deputy marshal, member of the
organized police department ofyamunicipal corporation . . ."Ohio Revised Code § 737.11
lists the general duties dhe police departments dkat “of a municipal corporation shall
preserve the peace, protect persons and pyopent obey and enforce all ordinances of the
legislative authority of the municipal corporation, all criminal laws of the state and the United
States, all court orders issued and consent agreements approved pursecidrte 2919.2énd

3113.31 of the Revised Cadall protection ordersssued pursuant teection 2903.213r

2903.214 of the Revised Cqdend protection orders issued by daswf another state, as defined
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in section 2919.27 of the Revised Cdde

As demonstrated above, the trial court dhd court of appeals addressed the terms
consistent with their state statutory definitior®gle has not demonstrated error arising to the
“level of a denial of rights protected by the United States Constitutidhi& Court defers to the
state courts interpretation of its own lawhe Sixth Ground for Relief is both procedurally

defaulted and without merit.

Ground Seven

The appellate court considered a new theory (and by the state’s
specificity in its brief, a newaict) first presented on appeal, and
relied upon the same and/or its own theory and non-existent
“facts”, which had not been befotbe jury, contrary to clearly
established federal law; and failéd reconcile the state’s hard
evidence with state’s sole key eyewitness testimony, rising to a
Constitutional infringement against Petitioner.

In her Seventh Ground for Relief Ogle contetidd the appellate court improperly relied
upon non-existent facts and a new theory whekimgaits decision, resulting in a violation of
her constitutional rights (Amended Petition, ER6. 21, PagelD 2834). Specifically, the court
misstated three “facts” regangj the testimony of defense wises to support the notion that
that information contradicted the testimony of Charles Agdle.In addition, it considered other
non-existent facts that had nadn before the jury to support

[T]he state’s new theory of an arrestable misdemeanor crime

having occurred on Donaldson Road. to establish a necessary
element of the alleged crime, and appellate court’s own theory that
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Woodgeard witnessed threatening and violent action, which
required his pursuit of Petitioner . .

Respondent argues that this ground is withoetit (Amended Reta of Writ, ECF No.
30, PagelD 3078). Petitioner igeahpting to rebut theresumption of correpess of the state
court’'s determinationld. However the AEDPA requires the federal court to presume the
correctness of a state court’s factual findings unless a petitioner rebuts this presumption by clear
and convincing evidencé. at PagelD 3079.

Petitioner does not respond directly tospendent’'s arguments her Traverse, but
rather cites to the sufficient evidence standardawkson v. Virginiaand again reiterates her
earlier argument that the state court’s deteation was unreasonable given the facts before it
(Traverse, ECF No. 40, PagelD 3141-3).

The appellate court’s “fact” atements being contested are:

1) “The officer said something Mr. Ogle cduhot hear”; “On the CD, Mr. Ogle states
Woodgeard told Petitioner to get out of théiede, which contradicts his testimony that
he could not hear what the officer said”; and “Furthermore, the jury heard the CD
evidence that Mr. Ogle adntigld] Woodgeard directeldetitioner to step out of the truck,
although both Mr. and Mrs. Ogtenied hearing any orders.”

2) “Soon Woodgeard was walking towards themith handcuffs, while Appellant was
walking towards Woodgeard, waving papers his face”; “Mr. Ogle recalled that
Petitioner did ‘brush’ Woodgearsiface with the papers.”

3) “The Ogles’ denied Petitioner kicked Atoodgeard until after hpepper-sprayed them.
However, the CD evidence indicated the kick happened before the pepper-spraying and
ensuing physical struggle.”

4) “"Woodgeard testified that he ‘asked [Petition&r]|step outside’, a request for petitioner
to engage in a consensual encounter enrfiddle of a public roadway, therefore, the
appellate court’s statements that on Odsan Road, Petitioner ‘refus[ed] to calm down
and obey the officer's direct commend’nda ‘After refusing to obey Woodgeard’s
command, the truck took off at a high ratespkeed’ are absolutmisstatements of the
state’s testimony, and a non-existent ‘fact’ whgave prejudicial deference to the state
to prove sufficient evidence of an element: . . .”
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(Amended Petition, ECF No. 21, PagelD 2835-7.)

All of Petitioner’s allegations of miscons&gd and non-existent facgo to the various
inconsistencies between the parties’ versiohsevents. The first statement addresses the
credibility of Mr. Ogle when he stated that &euld not hear the officer give a command to get
out of the truckSeeState v. Ogle2013-Ohio-3420, 11 11, 19-20, 34-35. Mr. Ogle testified that
he knew Woodgeard was saying something but dendi pay attention tavhat the officer was
trying to communicate. “And then the sheriffpaéy came at us at a very quick - - what |
quickly determined to be an aggressive pace tdsvas and as soon asstarted walking toward
us, | rolled the windows up. . . . and the depcéyne to my side of éhtruck and he said
something to me. | don’'t know what he said. | could hear him say something and at that point |
really didn’'t care because I'm not doing anythimngong. . . .” (Tr. Tesinony of Charles Ogle,
ECF No. 13-2, PagelD 871-873). at PagelD 873 (Officer Woodgeard said something while
outside the passenger door butdoeld not hear what was saidge also(Tr. Testimony of
Melanie Ogle, ECF No. 13-2, PagelD 930)(offi@gproaches the truck and she can see his
mouth moving but she cannot hear hid); at PagelD 954-955 (“Obeying? What commands
because the deputy never told me to do angthso I'm not sure what we’re talking about
here.”)

Mr. Ogle, however, had previously given a statement to Sergeant Groves in which he
stated he had heard Officer Woodgeard’s requdst trial Charles Olg was not only cross-
examined with the prior inconsistent statemdmt{ an audio recording of the statement was
played before the jury. His previous statement recounted the event as “so then, you know, Trent

[Officer Woodgeard] starts walkg back through there and, you kndw, starts telling her to get
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out of the vehicle, she’s in the vehicle and Keeping her in the vehicle. 1 told her no, you are
not getting out and you know we just want to get through Ld. 4t PagelD 909. Further, other
witnesses testified to the monand. (Tr. Testimony of StacECF No. 13-1, PagelD 725)(“He
[the officer] had pointed at the passenger who thasfemale and told her at that point in so
many words to calm down and to knock it off...”); (Tr. Testimony of Woodgeard, ECF No.
13-2, PagelD 777-778)(“When | go down there | veallaround the passenger side. That's when
she - - | made direct eye contract with Mrs. Ogihel asked her to stepitside so | can address
the situation with her, maybe calm her dowre sdat was going on . .She just looked at me
and the windows rolled up, the dsogot locked and she was looking at me and throwing her
hands up on the air and just yelling. | mean she didn’t want to comply.”)

The second “fact” goes to whether Mrs.l©gcted knowingly wheishe assaulted the
peace officerSeeState v. Ogle2013-Ohio-3420, 11 12, 19, 21. I®grgues that neither she nor
her husband testified that sk@proached Woodgeard waving papers in his face. Mr. Ogle
actually testified that his wife had a couple pieakgaper that she held out during the encounter
(ECF No. 13-2, PagelD 786-879, 797). He tedifilkat as Woodgeard began to walk toward
Ms. Ogle she held out a coupleepés of paper, the Ohio Attorney General’s Opinion, and stated
“this is why they are breakinthe law blocking the road.d. at PagelD 879, 899. Likewise,
Melanie Ogle stated that she was simply holdirggghpers in her hand to show the officer (Tr.
Testimony of Melanie Ogle, ECF No. 13-2, PagelD 933).

Woodgeard, however, did testify: “After | stopped, | opened the door. Mrs. Ogle exited
the passenger side door, came charging - - runnteg -af towards me. She had papers in her

hands. At the time | opened the door and Mr. Qglme out the driver’s side and was trying to
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grab Mrs. Ogle by the arms. She struggled to get away from him, came towards me with the
papers in her hands, very irate, belligereftt[sic] was waving the papers in my face. \Was
actually brushed me in the face with thegpers.” (ECF No. 13-2, PagelD 780skg alsdPagelD

810.)

In the third alleged misstatement of fadgle denies that she kicked out at Woodgeard
until after he had pepper sprayed HeeeState v. Ogle2013-0Ohio-3420, 1 12-13. Melanie
testified that she had been pepper sprayed and was trying to get into the house when she saw
someone wearing a dark shirt and tan pantsoagpr(Tr. Testimony of Melanie Ogle, ECF No.
13-2, PagelD 939-940). She knew it was Woodgeaartwas fearful and as she “was bent over
and | just picked my leg up and | kicked in that directidd.” Later she testified that she may
have been kicking but she could not recall aswshas under “full effect of mace at that poirntl”
at 944.

Charles Ogle testified as tbe chronology of events adlfiws, “We were getting close
to the end of the sidewalk at this point,[@dficer Woodgeard] reached down and the next thing
| know he pulls his pepper spraytou what | assumed to be pepgeray canister at that time . .
. he jerked her around and shot her point blartkénface with the pepper spray.” (ECF No. 13-
2, PagelD 879-880.) He further stated that after Ms. Ogle was sprayed, she and the officer
“tusseled around.ld. at 881. It was during this time tHaetitioner kicked the officer. “My wife
was there and she was standing up and she hathhds over her face trying to wipe her face
from this burning pepper spray . . . she seesdoming and she kicks out at him and | believe
she made contact with him, she kicks out at hitd.”at 882. “She kicked in the general

direction of the officer. She waiying to get to the house. She had her hands up at her face, and
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you know, . .. she was on her feet and she kitcketie direction of that officer as he was
coming back at her right before he slammedthehe ground and theshe probably kicked at
him when he had her on the grounid.” at 894.

However, the cd testimony indicated that Kdgle believed the kick happened before the
pepper sprayindd. at 911. “And so he startgabbing at her trying tbandcuff her. . . . Okay,
she didn’'t want to be handcuffed because dhin’'t do anything wnog. Okay, and so, you
know, he grabs ahold of her and she kickdiat a couple times and then, you know, this
happens.ld.; (But see ECF No. 13-2, PagelD 916)(CasiOgle claiming that portions were |eft
out of the recorded statement as due to his alhdisitiusioned” state, he failed to give several
key details during his statement to Groves, agthe deployment of pepper spray.)

Again, Woodgeard disagreed with the Ogleg’sians of this event. “Like | said, when
she kicked me, | was inlat of pain. That's whet shoved her away to gthe threat away from
me. . . . | shove her away. | end up deploying pepper spray to Mrs. Ogle.” (ECF No. 13-2,
PagelD 783.)

Ohio courts have repeatedigcognized that the fjy is in the besposition to judge the
credibility of witnesses becauge"is best able to view wigsses and observe their demeanor,
gestures and voice inflections, and use these wdus@ms in weighing the credibility of the
proffered testimony.'Rojas v. Warden, Ross Corr. Ins2014 U.S. Dist. LEXIS 181998, *59
(N.D. Ohio Dec. 11, 2014Yxiting Rojas 2013-Ohio-1835 at Paragraph 3&ate v. Cogk9th
Dist. No. 21185, 2003-Ohio-727, 1 3fyoting Giurbino v. Giurbinp89 Ohio App.3d 646, 659,
626 N.E.2d 1017 (8 Dist. 1993):State v. Yarbrougt®5 Ohio St. 3d 227, 2002-Ohio-2126, § 79

(2002). The trier of fact “may believe or dislegk any witness or accept part of what a witness
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says and reject the rest. In reaching its vérdie jury should consat the demeanor of the
witness and the manner in which he testifies,dannection or relatiohg with the prosecuticn
or the defendant, and his intsteif any in the outcome State v. Swiges Ohio St. 2d 151, 156
(1966), quoting State v. Antjll176 Ohio St. 61, 67 (1964). K& testimony of one witness,
although it may be contradicted by another, is s@fficto prove a fact if the trier of facts finds
that witness more credibleState v. Dean146 Ohio St. 3d 106, 2015-Ohio-4347, 1 176-177
(2015),quoting State v. Dawsp@009-Ohio-2331, 1 33 {5App. Dist. 2009). On appeal

The sufficiency of the evidence test "raises a question of law and
does not allow us to weigh the evidenddgllis, at 21 Smith at
1 34 citing State v. Martin20 Ohio App. 3d 172, 175, 20 Ohio B.
215, 485 N.E.2d 717 (1983)nstead, the sufficiency of the
evidence test "gives full play to the responsibility of the trier of
fact [to fairly] resolve conflicts in the testimony, to weigh the
evidence, and to draw reasonable inferences from basic facts to
ultimate facts."Smith at 34 citing State v. Thomas0 Ohio St.
2d 79, 79-80, 434 N.E.2d 1356 (1983}ate v. DeHassl0 Ohio
St.2d 230, 227 N.E.2d 212 (1967), paragraph one of the syllabus
Ogle 2013-0Ohio-3420, 1 26.

Thus, when an appellate cougpplies the standard of review for sufficiency of the
evidence, they must view the evidence in a light most favorable to the State, and determine if any
rational trier of factcould have found the essential elements of the crime proved beyond a
reasonable doubtate v. Darling2009-Ohio-4198, 1 38 {8App. Dist. 2009).

Great deference is due to state court credibility determinatgtosey v. Vasbinde657
F.3d 372, 380 (B Cir. 2011),citing Felkner v. Jacksqrb62 U.S. 594 (2011)A habeas court
may not substitute its own determinationgoiilt or innocence for that of the jymgor weigh the
credibility of the witnessedojas v. WardenRoss Corr. Inst.2014 U.S. Dist. LEXIS 181998,
*63 (N.D. Ohio Dec. 11, 2014)Under the AEDPA “for a fedetdnabeas court to overturn a
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state court’s credibility judgments, the staburt’'s error must be stark and cle®tte v. Houk
654 F.3d 594 (B Cir. 2011),quoting Larry v. Branker552 F.3d 356, 370 {4Cir. 2009).

Here, the jury, as the trier dact, was in thebest position toresolve conflicts in
testimony, weigh evidence, assessddoility, and draw reasonablefemences from basic facts to
ultimate facts. The jury simply made a determimati that Office Woodgeard’s testimony was
more credible than that of Mr. and Ms. Oglakewise, the state court of appeals, in viewing the
evidence in a light most favorabto the state, found thatehestimony of Woodgeard and those
that testified on his befawas sufficient that any rationatier of fact calld have found the
essential elements beyond a read® doubt. Ms. Ogle has notade any argument on this
claim, more or less of a clear and convincinture to rebut the state court’s determination.

Further, the Court finds th#te court of appeals did notrerhen it made mention of Mr.
Ogle’s prior inconsistent statements made to Sergeant G@ygks.2013-Ohio-3420, 1 14, 20,
39. As stated by the trial court, the audicording of that statement was admitted as
impeachment evidence. As such it was properly befergury to help in their assessment of the
witness’ credibility.Id. at § 40. The state court of appaadéed that it was used for such, and
that counsel was permitted redirect aftee tbhross-examination and introduction of the
inconsistent statementsl. at 11 20, 40.

Finally, Petitioner alleges th#éthe court of appeals’ charadition that she refused to
calm down and obey the officer’s direct commanda wecorrect in that the officer never gave a
command but rather made a request (AmendeédrReECF No. 30, PagelD 3082). Petitionar’s
makes the argument that Woodgeard’s use ofabie “asked” in his trial testimony “I made
direct eye contact with Mrs. Ogle and asked hestép outside . . .” was merely a request of her
to step outside the vehicle to “engage in a consensual encounter,” rather than a command with

83



which she must comply. This argument isheiit merit. As this Court notes, despite the
differences in tone that “request” and “commanthy imply, it is clear from reading the state
court of appeals opinion that the court was using these terms interchan@esdidgle 2013-
Ohio-3420, 1 4 (Appellant and her husband failed comply with requests”)|d. at 22
(“Appellant testified she never heard Wooddegive directions or make commanddg; at 34
(“They denied hearing any commanatsdirectives from Woodgeard”)d. at 35 (“He requested
she step out of the vehicle and she did not complg);at 39 (“after refusing to obey
Woodgeard’'s command, the truck took off at a high rate of speédl”)at 41 (“Given
Appellant’s refusal to calm down and obey tlfigcer’'s direct command, it was reasonable . . .”).
As for what Woodgeard intended when hedishe word “askedin his redtation of
events, as previously stated, the jury as thex of fact was in théest position to judge the
credibility of witnesses becauge"is best able to view wigsses and observe their demeanor,
gestures and voice inflections, and use these wdis@ns in weighing the credibility of the
proffered testimony.” Additionallythe court of appeals consei@d the sufficiency of the
evidence in their review of this case. Mrs.l®©bas not offered any evidence, much less to the
level needed to overcome the deference givate stourt credibility determinations by habeas
courts, that Officer Woodgeard waimply making pleasantries mquesting her presence af. an

encounter on the side of Donaldson Road. @nsund for Relief is without merit in its entirety.

Ground Eight
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New evidence of juror misconduct and juror non-disclosure rise to
Constitutional infringement of Petitioner’s due process rights to a
fair and impartial jury trial, and cause and prejudice prevents
Petitioner from exhausting any possible state court remedy
regarding the same.

In her Eighth Ground for Relief, Petitioner argues that her constitutional rights were
violated when new evidence of juror miscondwas discovered (Amended Petition, ECF No.

21, PagelD 2839). Specifically, sakeges that it was discovereathurors in her criminal case
had relied on a rumor that was not actual evidence presented to them and further allegations that
a juror had lied on his jury questionreprior to being seated on her julgy.

The Respondent answers that despite Petitoréation to the stat court of appeals’
decision, he is unable to find any mentiof juror misconduct in his reading 8tate v. Ogle
(Amended Return, ECF No. 30, PagelD 3084). As such, it was the initial belief of Respondent
that this ground is either unexhausted or pdurally defaulted because it was never fairly
presented to the state coutts. However, in their Response Retitioner’'s Motion to Stay and
Abey the habeas case, Respondent took the position that not only is there no unexhausted claim
before this Court, but that Petitioner's nmotidoes not describe such a claim (Response, ECF
No. 77, PagelD 3659). Further, Respondent opthas Petitioner fails taneet the standard
underRhines v. Webeb44 U.S. 269, 277-278 (2005) in demonstiathat if there were in fact
an unexhausted claim, that she had good causdinyft raise the claim ahe proper time, or
that the claim would have any meid. at 3660.

Petitioner does not address the elementxbbestion in her Traverse but rather asserts

that her actual innocence undehlup v. Delserves as an excuse for her procedural default on

85



this claim (Traverse, ECF No. 40, PagelD 314@gle states that she has provided the Court
with numerous documents, some of which ralate a separate litigation with the Kroger
Corporation as a result of Ogle being bahrfeom the stores. The documents contain a
deposition of a juror (Williams) from Ogle’s crinal trial who happened teork at one of the
Kroger stores in questiond. During that deposition Ogle learned that at the time of this trial
Williams believed that the Deputy Woodgeard comidlonger father children as a result of his
injury. Id. Williams maintained that she learned tfast from evidence presented at trial,
however Ogle notes that there was nevereaition of such impact from the injug. Further,
Williams admitted during deposition that she had considered this false information during
deliberationsld. Ogle argues that “noedrer evidence of jury misconduct can be found. This is
not a shadowy audio tape of this juror. She $tated, under oath, thetie believed the Deputy
could not have childrenld.

Ogle previously sought on multiple occasida&xpand the record (See ECF Nos. 20, 38,
39). She argues that the evidence, specificallyafidavit of Juror Williams as well as the
deposition transcript of Williams (both in leking County Court of Common Pleas case number
12-cv-0222) is “necessary to determine if argous information was known by one or more
jurors that denied Petitioner a fair trial, and to determine if appellate counsel was ineffective for
failure to investigate juror misaduct regarding the extraneoufnmation, the same extraneous
information as testified to by juror Williams in the referenced exhibit and presented in
Petitioner’'s post-trial motion.(Pro Se Motion, ECF No. 2RagelD 2782, 2787.) Further,
Petitioner referenced evidem pertaining to Juror Whit@ her pro se motion to expand record

and for evidentiary hearing on tpeemise that it is “necessary determine if ppellate counsel
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was ineffective for failure to investigate non-dastire and prejudice to Petitioner for a fair trial

re: juror White’s criminal reaa and level of ducation.” (ECF No20, PagelD 2782, 2787.)
However, the need for this evidence was not presented in her later Motion to Expand the State
Court Record, nor her Supplemental MotionEixpand Record, as submitted by counsel (ECF

No. 38, 39).

Petitioner then sought a hearing before this Court uRéenmer v. United State347
U.S. 227 (1954) (Motion foRemmemHearing, ECF No. 66)Remmerstated “in a criminal case,
any private communication, contact, tampering, directly or indectly, with a juror during a
trial about the matter pending befothe jury is presumptivelyprejudicial, if not made in
pursuance of known rules of tlwwurt and the istructions and directis of the court made
during the trial, with fullknowledge of the partiesRemmer347 U.S. 227, syllabus. Therefore,
“when it is alleged that some private contadiwva juror happened aftére jury was sworn and
before it returned a verdict, theal court that is supervising eéhury must conduct a hearing to
determine whether the contact svharmless.” (Decision and Order BemmerHearing, ECI-

No. 68, PagelD 3628.)

This Court held in thd&kemmerHearing Decision and Order that Ogle has not made a
showing that the evidence from this particylaror's deposition in tb Kroger case was ever
brought to the attention of Judge Dale Crawfding, judge who presided over her criminal trial.
Id. Further, the juror's deposition testimony appears to be largely in response to leading
guestions asked by Ms. Ogle asd'very equivocal as [to]rey extraneous communication with
the jury.” Id. at PagelD 3629.Rather, as iterated in the Decision and Order Denfgammer

Hearing, while Ogle did file a “Motion for Leave to and Amendment to Rule 33 Motion; Request for

87



Hearing and Protective Order” in the Hocking County Common Pleas Court, she did not comply with
Ohio R. Crim. P. 33(C) in providing the proper documentation (an affidavit) (ECF No. 68, PagelD
3630). As such, Judge Crawford denied her motion and noted the absence of an affidavit to support
the claim of juror misconduct. Further he reminded Ogle ofathmde rule codified in Ohio R.
Evid. 606(B). Theule states that “the verdict of a jury may not be impeached by the evidence of
a member of the jury unless foundation for th&oduction of such evidee is first laid by
competent evidence . . . . from some other souf@eah v. Brigang 237 F.3d 722, 730 {&Cir.
2001),quoting State v. Adam441 Ohio St. 423 (1943). Thisule is designed to protect the
finality of verdicts and to ensure that jurors are insulated from harassment by defeated parties.”
Doan 237 F.3d at 73Qquoting State v. Schieh&5 Ohio St. 3d 71 (19903ee also Monroe v.
Warden 2014 U.S. Dist. LEXIS 135337, *8 (S.D. Ohio 2014yoting Hoffner v. Bradshaw
622 F.3d 487, 501 {6Cir. 2010) (“There is no ‘constitutional impediment to enforcing Ohio’s
aliunderule.™)

Ogle then filed with the state court an application to reopen under Ohio R. App. P. 26(B)
(See ECF No. 68, PagelD 3630). Yet, in her motion, she failed to include any claim as to Judge
Crawford’s ruling on juror miscondudd. Thus, Ms. Ogle has procedurally defaulted this cl&dm.

Ogle filed with this Court &Motion to Hold Habeas Petdn in Abeyance” (ECF No. 75)
to allow her to return to state court to prasesw evidence discovered from witness testimony in
Ogles v. Woodgeard (fka North, et alJSDC, SD Ohio, Case No. 2:10cv808. at PagelD
3656.

Respondent opposed this motion (ECF No. 7The Court denied the motion on the

basis that Ogle failed to show her “AmendeditPa was ‘mixed’ in the sense of containing any

88



unexhausted claims, any merit to any hypotheticakliaeasted claim, or any state court forurn in
which that claim might be heard. . . ” (Anmged Decision, ECF No. 81, PagelD 3687). “As the
Amended Decision emphasizes, stay and abeyiareailable only for unexhausted claims, not

for the presentation of new evidence on exhausted claims.” (Supplemental Opinion, ECF No. 84,
PagelD 3704citing Carter v. Mitchell 829 F.3d 455 (BCir. 2016)).

The Court now turns to Ogle’s claim atual innocence gateway recognized ur@drup
v. Delg 513 U.S. 298, 324 (1995) as a defense toaovee the procedural default (Reply, ECF
No. 8, PagelD 2317-21).

In Souter v. Jone95 F.3d 577 (BCir. 2005), the Sixth Circuit held:

[I]f a habeas petitioner "presanévidence of innocence so strong
that a court cannot have confidence in the outcome of the trial
unless the court is also satisfied that the trial was free of
nonharmless constitutional errdhe petitioner should be allowed
to pass through the gateway andua the merits of his underlying
claims.” Schlup v. Delp513 U.S. 298, 316 (1995)." Thus, the
threshold inquiry is whether &w facts raise[] sufficient doubt
about [the petitioner's] guilt tandermine confidence in the result
of the trial."Id. at 317. To establish actuanocence, "a petitioner
must show that it is more likelhan not that no reasonable juror
would have found petitioner gujlibeyond a reasonable douldt

at 327. The Court has noted thHattual innocece means factual
innocence, not mere legal insufficienciabusley v. United States
523 U.S. 614, 623, 140 L. Ed. 8@8, 118 S. Ct. 1604 (1998). "To
be credible, such a claim requires petitioner to support his
allegations of constitutional emavith new reliable evidence --
whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critigathysical evidence- that was not
presented at trial.Schlup 513 U.S. at 324. The Court counseled
however, that the actual innocence exception should "remain rare"
and "only be applied in the 'extraordinary cadd."at 321.

Souter 395 F.3d at 590.
To satisfy the new evidence requiremengohlup Ogle presented to this Court her own

Affidavit as well as evidence of juror Willianabtained in HockingCounty Court of Common
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Pleas case (ECF No. 8, PagelD 2341-43); Gad/otion, ECF No. 20, PagelD 2782, 2787).

Ogle fails to meet the high standard un8ehlup Despite her assertion that she was subjected

to a false arrest and excessive force at no timshdddeny kicking in the direction of the officer.

So the case does not turn on whether or not she did in fact kick officer Woodgeard, but rather
whether or not the arrest wasoper and whether excessivederwas used on the part of the
officer. Even considering Ogle’s affidavit in conjunction with the Williams evidence in the
Hocking County case, it does notesent evidence of innocense strong that a court cannot
have confidence in the aitme of the trial. For this reason Ogle fails to make the required
showing of actual innocence to permitted to proceed despite the procedural default. See also

Analysis ofSchlup supraFifth Ground for Relief.

Conclusion

For the reasons set forth herein, it is recommended that Ogle’s Petition for Writ of
Habeas Corpus be denied with prejudice. Bseareasonable juristsowld not disagree with
this conclusion, Petitioner should be denied difezte of appealability and the Court should
certify to the Sixth Circuit thaany appeal would be objectiyelrivolous and therefore should

not be permitted to proceauforma pauperis

March 10, 2017.

s Michael R. Merz
United StatesMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sgeg written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
days because this Report isrgeserved by mail. .Such objeai® shall specify the portions of
the Report objected to and shall be accomphbie a memorandum of law in support of the
objections. If the Report and Recommendatiores lzased in whole or in part upon matters
occurring of record at an oral hearing, tbbjecting party shall promptly arrange for the
transcription of the record, or such portionstas all parties may age upon or the Magistrate
Judge deems sufficient, unleise assigned District Judgehetwise directsA party may
respond to another paisyobjections within fourteedays after being served with a copy thereof.
Failure to make objections in accordance witls frocedure may forfeit rights on appeake
United States v. Walter638 F.2d 947, 949-50 (6th Cir. 198Thomas v. Arn474 U.S. 140,
153-55 (1985).
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