Ogle v. Ohio Department of Rehabilitation and Correction

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

MELANIE A. OGLE,
Petitioner, :  Case No. 2:15-cv-776

- VS - Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz

GARY C. MOHR, DIRECTOR,
Ohio Department of Rehabilitation
And Correction,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus actionhisfore the Court on PetitionsrObjections (ECF No. 93) to
the Magistrate Judge’s Report and Recommeaodst{‘Report,” ECF No. 89). The Respondent
has timely replied to the Objections (ECIB.N8) and Chief Judge Sargus has recommitted the

case to the Magistrate Judge feconsideration in light dhe Objections (ECF No. 96).

Analysis

First Objection: Incorrect Procedural History

The Report begins with the regbnt procedural history of ihcase including the facts as

recited by the state court of appeals (ECH. B9, PagelD 3732-39). fe@ner’'s Objections
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begin with eleven pages of dggaement with this statement pfocedural hisiry (Objections,
ECF No. 91, PagelD 3827-37).

The first paragraph of the Procedural Higtreads: “Petitioner, Melanie Ogle, was
indicted on September 28, 2009, by a Hocking Cp@riand Jury on one count for assault on a
peace officer. Petitioner, pro se, entered a plesbfuilty. Ogle then obtained counsel anc the
case proceeded to trial.” (ECF No. 89, PagelD 3722.)

Ms. Ogle objects that an accurateqedural history would read instead:

Petitioner first specifically objects to the accuracy of the first
"Procedural History" paragraph, # record in this case should
reflect the trial court record, @ the Hocking County Prosecuting
Attorney procured the indictmeragainst Petitioner, "the case
proceeded to trial" on August 3. 2010, and that on August 5. 2010,
a hung jury was declared. After that trial, the Hocking County
Common Pleas Court Judge recusenself when an issue arose
that he had recently been invetV in the marriage ceremony of
one of the assistant prosecutors Wiaal participated in that trial.
The Hocking County Prosecuting Attey filed a ntice to re-try
Petitioner, then personally seledta special prosecutor, before
recusing herself from the case for conflict of instr&©n August 9,
2011, "the case proceeded to trelSecond time, with an assigned
retired judge from Franklin Countpresiding. After the first trial
and during the second trial against Petitioner, the Hocking County
Prosecuting Attorney was a fdadant and counsel for other
defendants irOgles v. the Hocking County Sheriff and Hocking
County Prosecuting Attorney in Hocking County Common Pleas
Court, Case No. 10CV0224 (allegiriminal trespass conspiracy

in September, October, November and December of 2009 and the
case was settled while on appealanuary, 2015); and civil rights
claims were pending against Ohtower (dba AEP), the Hocking
County Sheriff, and his deputy, Trent Woodgeard, who was the
alleged victim represented by the state as referenced in this habeas
case, and against whom a jury ltpaoceeded on certain claims on
January 27, 2015 in USDC, SDhio, Case No. 2:10cv806
(wherein Woodgeard and a *stawitness employed by AEP
refuted Petitioner and her husbantkestimony, and both of the
testimonies provided new contradigt "facts" to the "facts" the
two witnesses swore were tru@hen they testified against
Petitioner in the state court trial against her for assault).



(Objections, ECF No. 91, PagelD 3827-28.)

There are several difficulties with this Objection. First of all, the Report’'s statement is
true: the filed state court record establishesttimatindictment in this case was indeed returned
on September 20, 2009 (ECF No. 13, PagelD 12#he Magistrate Judge has no record
reference for the not guilty plea, but Ms. Odlges not dispute that she pleaded not guilty. A
jury trial took place in August 2011d. at PagelD 129. Thus the facts in the first paragraph of
the Procedural History are either proven égard reference or not disputed by Petitioner.

As against this thirty-nine word, threeasence paragraph supported by the record, Ms.
Ogle proffers a procedural history of three hundred twelve words for which she prowstdes
single record reference In the Order for Answer ithis case, the Court ordered

Before filing the answer, the Respondent shall file those portions

of the state court record nest to adjudicate this case,

accompanied by an index of the documents in the record. When the

record is filed electronically, ¢h Court's CM/ECF filing system

will affix a unique PagelD number to each page of the record,

displayed in the upper right-handroer of the page. All papers

filed in the case thereafter, bytrer party, including the answer

and the exhibit index, shall includecord references to the PagelD

number.
(ECF No. 4, PagelD 62.) The State of Ohio complied with this Order when it filed the state
court record. However, this gan of the Objections does not comply with that Order. The
Court cannot tell what support M®gle intends to adduce for the statements made in her
proposed substitute first paragraph of the Proceddisibry. If the proof is in the filed state

court record, it should have been referenced gqusined. If the evidence is not in the state court

record, where is it?



Next the Report contains langthy quotation from theegision of the Ohio Fourth
District Court of Appeals on direct apped#lthis case (ECF No. 89, PagelD 3733-38, quoting
Satev. Ogle, 2013-Ohio-3420, 2013 Ohio App. LEXIS 3518'@ist. Jul. 26, 2013.)

Ogle objects to the sentence in Y 2 of tharkh District decision which reads “Ogle and
Ohio Power Company have been engaged iil Gfigation over the last several years. The
disputes began with Ohio Power’s desiredastruct a telecommunications tower and obtain an
easement through the Ogles’ property.” She aseat the State did not submit any facts which
support this statement and “the Magistratedge, inappropriatelyelied on the same,
inappropriately recited the same, and gave easaon for inclusion of the non-evidence in his
R&R, ...” (ECF No. 91, PagelD 3828-29).

The statement objected to appears in Rbarth District’'s opnion with the following
footnote:

[FN2] The details of the continuing litigation are set forth in the

following casesOgle v. Ohio Power Co., 180 Ohio App. 3d 44,

2008 Ohio 7042, 903 N.E. 2d 1283ahio Power Co. v. Ogle, 4th

Dist. Nos. 09CA1 & 09AP1, 2009 Ohio 5953hio Power v. Ogle,

4th Dist. Nos. 10CA13, 10AP13, 2011 Ohio 390%itizen of

Hocking County v. Ohio Power Company, 4th Dist. No. 11CA24,

2012 Ohio 4985;0gle v. Hocking Cty. Sheriff, 4th Dist. No.

11AP13, 2012 Ohio 1768; artdgle v. Ohio Power Co., 4th Dist.

No. 11CA27, 2012 Ohio 4986.]
(Quoted at Report, ECF No. 89, PagelD 3733 he reader will note that every referenced
decision is a prior case in the Fourth District. @hio court of appealsiay take judicial notice
of the records in one of its pricases even to satisfy the need to prove prior conviction in a
weapons under disability cassyen though judicial notice was naquested at the trial court

level. Sate v. Raymond, 2008-Ohio-6814, 2008 Ohio App. LEX5713, 11 5-21 (Ohio App. 10

Dist. 2008), found to be consttionally sufficient inRaymond v. Sheets, 2012 U.S. Dist. LEXIS



160374 (S.D. Ohio Nov. 8, 2012), adopted 2013 U.S. Dist. LEXIS 22991 (S.D. Ohio 2013). The
court of appeals committed no error, much lesastitutional error, in referring to its prior
decisions. The Magistrate Juddjd not rely on any of the facis those prior cases (and has not

in fact read them). The language in questios gaoted to give the full context of the holdings

of the Fourth District.

Passing on to Y 3 of the Fourth District opmiMs. Ogle objects to the statement that, on
the date of the offense, “access to the Oglasedray was blocked by three trucks.” (ECF No.

91, PagelD 3829.) Petitioner then spends five pafder Objections attempting to show that it
was two trucks rather than three and where they were in the roaltlvay.PagelD 3829-33.
She relies on apparent inconsistencies entéstimony of Deputy Woaggard between the first
trial, which ended in a hurjgry, and the second tridld.

28 U.S.C. § 2254(d)(2) allows a federal habmasgt to set aside a state conviction if the
state court proceedings “resulted in a decisi@t was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.” The statute does not
permit habeas relief if a petitioner can prove some error in a factual determination made by the
state courts, but only if she be can prove that the unreasoratdétermination of facts was the
basis of the state court determination. In otlerds, the factual error must be material to the
ultimate decision of the case.

Ms. Ogle’s point about the power company ksiappears from the Objections to be that
the drivers of those trucks were not cited ‘folocking Donaldson Road and the Ogles’ private
driveway,” (ECF No. 91, PagelD 3833), regardletsvhether it was two trucks or three. She
does not dispute and indeed reiterates the fa@ihdihg of the Fourth District that the trucks

were blocking her driveway. Whether it was twacks or three was immaterial to the court of



appeals’ decision.

Ms. Ogle next objects to { 4 of the Fourth District’s opinion (ECF No. 91, PagelD 3833-
36), claiming it has been “rettad by Petition as inaccurate, based on the state trial court
record.”ld. citing ECF No. 24, PagelD 3002. Petitionereut$ to the Fourth District’s finding
that Deputy Woodgeard testified he made “recgiest Petitioner and her husband. To dispute
the accuracy of this finding, Ms. Ogle quet®eputy Woodgeard’s testimony that he “asked”
Ms. Ogle to step out of theuck. To “ask” and to “mak a request” are synonymous in the
English language. There is naarat all in the Fouh District’s findingabout this portion of
Woodgeard’s testimony.

Ms. Ogle next objects to the factual finding in the same { 4 that “the Ogles evaded
Woodgeard and drove into their driveway.” (EQB. 91, PagelD 3834.) Her objection is that
the record shows she was noivirg. Of course only one dhe Ogles was driving and the
record shows it was Petitioner's husband. Havethe testimony as a whole about what
happened during the confrontation Donaldson Road shows the Ogles were acting in concert.
The very next sentence of the opinion supportadgmission by the Ogles to that effect: “They
testified they drove away because the offices wging to get into their vehicle and they had
done nothing wrong.Sate v. Ogle, supra, T 4.

Petitioner relies on a stipulation made dgrihe January 2015 triaf their federal case
against Deputy Woodgeard to the effect that thag a right to drivaway from Woodgeard and
enter their property (ECF No. 91, PagelD 3834).wkleer, that stipulation was not part of the
record before the FourtBistrict Court of Appeals. Nor is Ms. Ogle’s source of proof of the
stipulation before this Court because the documah which she filed it was stricken (See ECF

Nos. 15 and 17).

! Indeed it could not have been since it was made more than a year after the court of appeals’ decidieredias en
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Petitioner then objects genllyao the inclusion in the Rwort of 11 6 through 21 of the
Fourth District’s opinion (ECHNo. 91, PagelD 3836). She claittet she has rebutted all the
factual findings in these paragraphg clear and convincing evidendel. citing ECF No. 24,
PagelD 3005-3018. That document is “Petition&&buttal to the Prasption of Correctness
of State Court Findings of Fact Puasit to 28 U.S.C. § 2254(e)(1). .Id. at PagelD 2992. The
fourteen pages cited generally in the Objectiaressa lengthy discussiaf omissions from the
Fourth District's summary of the trial testmy, particularly of pemived inconsistencies
between the testimony of different withnesses dhefsame witnesses aettwo different trials.

A recommended instruction to federal jur@sthe credibility of withnesses reminds them
that

Inconsistencies or discrepanciestie testimony of a witness or

between the testimony of differemtitnesses, may or may not

cause you to discredit such testimony. However, you should

remember that two or more persowitnessing the same incident

or a transaction may see oedr it differently; and innocent

misrecollection, like failure ofecollection, is noian uncommon

experience. In weighing theffect of a discrepancy, always

consider whether it pertains ta matter of importance or an

unimportant detail, and whether the discrepancy results from

innocent error or intentional falsehood.
O'Malley, Grenig, Lee Federal Jurgractice and Instructions, § 15.01"(&d. 2008) We
regularly instruct juries in this way because resolution of discrepancies or inconsistencies in
testimony is a necessary part of flary’s function in crediting odiscrediting withesses and thus
arriving at a verdict.

Here the jury heard somewhat conflictitestimony about the alleged criminal act —

assault on a peace officer — lalltthree eyewitnesse-Mr. & Mrs. Ogle and Deputy Woodgeard

— testified at the very least thatie kicked in his direction. #@ner testified‘[s]he didn’t know



if she made contact with him” and her husthdestified “I believe she made contaciate v.
Odle, supra, 11 20-21. Those are the opgamfacts of the criminal offense and Petitioner makes
no effort to show the courts of appeals soimect in its recitatin of that testimony.

Petitioner objects to the statement in th@dte(ECF No. 89, PagelD 3738) that she filed
several separate appeals pro se. She admitshbdtled the Notices of Appeal pro se but that
attorneys filed briefs in thescases on her behalf (ObjectipBECF No. 91, PagelD 3837). The
Objections prove the Report is acate: a litigant files an appelay filing a notice of appeal, not

by filing the brief.

Ground for Relief One: Denial of Counsel at Sentencing

In her First Ground for Relief, Ms. Ogle af@ she was denied counsel at sentencing.
The Report found this claim had been procedyrdéfaulted by not msenting it on direct
appeal to the Fourth District and also that it was without merit (Report, ECF No. 89, PagelD
3743-48).

Petitioner makes no response to the procediafault analysis in the Report which is by
itself an adequate basis for dissing Ground One with prejudice.

Ms. Ogle “objects to the Magistratedpe’s R&R determination that Ground One is
exhausted [and] that a remedy was no longeilabla at the time Petitier's Petition was filed
because of a state procedural rule. Ld.'at PagelD 3837. Howevdpgtitioner does not suggest
in her Objections what that remedy woblel or if it is still available to her.

The Report itself does not make a determimatiat Ms. Ogle hasxhausted state court

remedies. Rather, it recitesetlexhaustion requirement as paftthe general law regarding



procedural default (Report, ECF No. 91, Pag&Dt4). If there isa procedure by which a
habeas petitioner can return state court and exhaust henioh, the federal court cannot
consider that claim until the state court remedy has been exhausted; a so-called mixed petition
with some exhausted and some unexhaustaonsl must be dismissed or stayed pending
exhaustionRose v. Lundy, 455 U.S. 509 (1982).
Although no exhaustion determination wasdman the Report, on September 19, 2016,
the Magistrate Judge denied Ms. Ogle’s motion to hold the case in abeyance, holding
Ms. Ogle does not in the Mot suggest what additional state
court remedies she believesesimas available. Nor does she
suggest any possible state dowemedy in her Reply. She
certainly has not tendered witier Motion a copy of any state
court proceeding already filed ardraft of any pleading that she
might file. She speaks generally ‘plost-conviction relief,” but of
course any relief now obtained would be post-conviction. An Ohio
Crim. R. 33 motion for new tridbased on evidenadiscovered in
the course of a trial in March 201%ould run afoul of that Rule’s
strict time limits. Ms. Ogle’s time to file a petition for post-
conviction relief under OhidRevised Code § 2953.21 has long
since expired; such a petition at the time of the state court
proceedings in this case was reqdite be filed within 180 days of
the filing of the trial transcript in the court of appeals on direct
appeal.
(Corrected Decision and Order, ECF No. 81gé?® 3684.) That decision has been upheld by
Chief Judge Sargus over Ms. Oglebjections (ECF No. 86).
Ms. Ogle objects at lengtto the Report’'s conclusio@Ground One is without merit
(Objections, ECF No. 9PagelD 3837-45).
As the Report shows, Ms. Ogle appeared for sentencing on September 27, 2011, without
counsel. She had theretofore filed a noticapearance pro se on September 21, 2011. At the

commencement of the hearing, Judge Crawfwad the bailiff hand her a waiver of counsel

which she did not sign. He stalt his understanding thahe “did not wanto sign” it and she



replied “I do not waive the right to counse(State Court record, BHCNo. 13-3, PagelD 1017.)
Judge Crawford then read therfpaf the Notice ofAppearance in which Ms. Ogle said she was
waiving her right to counsel “atithtime or until subsequent noticéd. Ms. Ogle then said she
was at that point in time gng notice that she was not wimg her right to counseld. Judge
Crawford then asked “Have you tried to retaounsel?” Ms. Ogle responded that she had “an
inability to retain counsel.” Judgérawford interpreted that ascéaim of inability to afford to
retain counsel and asked if Ms. Oglentexd him to appoint counsel for héd. at PagelD 1018.
Ms. Ogle woodenly responded “I have an inabildyobtain counsel” without saying why. Judge
Crawford again explained that M&gle had the right to haweounsel, that he would appoint
counsel at no expense to her if she wanted auldl guove inability to pay or she could continue
to represent herself. Judge Crawford askeaddirectly “So do you wanthe Court to appoint
counsel?” Ms. Ogle refused to answer that gloresbut repeated her pribormalistic response.
ld. Judge Crawford then proceeded with the sentencing hearing without further inquiry about
counsel.
Based on these facts of redpthe Report concluded

As Petitioner failed to state “yes” on any of the multiple occasions

when asked by the Court whether she wanted counsel, she did not

clearly invoke this righ Further, as shown later in the transcripts,

even if she had properly indicatedr desire to be represented by

counsel, she failed to fill out an affidavit of indigency to

demonstrate she was entitled tadaappointed counsel due to her

financial situation (ECF b 13-4, PagelD 1037-1041). This

Ground for Relief is without merit.
(ECF No. 89, PagelD 3747-48.)

Ms. Ogle objects that she “did not waiter Constitutionally_entitled assistance of

counsel in any way. . . “ (ObjectiosCF No. 91, PagelD 3837, emphasis sic).

Ms. Ogle does not claim now and did not clamnfront of Judge Crawford that her pro se

10



Notice of Appearance, filed six days before sentencing and which contained a waiver of counsel,
was anything other than a knowing, intelligeand voluntary waiver of counsel sufficient to
satisfy the requirements d@bhnson v. Zerbst, 304 U.S. 458, 464 (1938). What she claims
instead, albeit in different words, is thateskalidly revoked that waiver at the time of
sentencing.

Under the Sixth Amendment, all criminalfdedants faced with a possible confinement
sentence have the right to representation by &uatsevery critical stage of the prosecution,
certainly including sentencingowell v. Alabama, 287 U.S. 45 (1932)(capital caseS)deon v.
Wainwright, 372 U.S. 335 (1963)(felony caseshrgersinger v. Hamlin, 407 U.S. 25
(1972)(misdemeanor cases where imprisonment is a possibiigama v. Shelton, 535 U.S.

654 (2002)(even if sentence is suspended). Asdnge time, criminal dendants have the right

to represent themselvdsaretta v. California, 422 U.S. 806, 835 (1975). “In the federal courts,
the right of self-representationhaeen protected by statutecarnthe beginning of our Nation.
Section 35 of the Judiciary Act of 1789, 1 St8t 92, enacted by the First Congress and signed
by President Washington one day before thehSikhendment was proposed, provided that “in
all the courts of the United States, the pantiey plead and manage their own causes personally
or by the assistance of . . . counsel. The riglturrently codified in 28 U.S.C. § 1654d., at
812-13. While that statute does ragtply in state courts, themwmstitutional rightrecognized in
Faretta does.

Petitioner asserts that the Constitutiprohibits “confining adefendant who lacks
counsel and has not validly waived his or hghtito counsel . . .regdless of whether the
defendant is indigent."That is not so. The Sixth Amendnt right to counsel, like many other

constitutional rights, can be forfeited if nptoperly invoked. For example, a person who
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continues to answer police questiansen in custody and warned of INBranda rights forfeits

his privilege against self-imenination under the Fifth Amendment. “We note here the
distinction between defenses that are ‘waived’ tnode that are ‘forfeitt’ A waived claim or
defense is one that a party has knowingly anelligently relinquished; a forfeited plea is one
that a party has merely failed to presementrick v. Ryan, 540 U.S. 443, 458, n. 13 (2004);
United Statesv. Olano, 507 U.S. 725, 733 (1993)Wood v. Milyard, 566 U.S. 463, n.4 (2012).

In this case Petitioner foifed her right to be representbg counsel at sentencing by (1)
validly waiving her right to cunsel six days before sentamgii (2) showing up at sentencing
without an attorney, and (3) refusing to ansvdedge Crawford’s questions about her ability to
retain counsel.

Petitioner now claims that her “inability” tobtain counsel was gaed not by lack of
funds, but by the fact that she had been proldlditem having contact wittany juror, witness,
lawyer or the Court while on bond.” That Bond Qrgenot in the stateoeirt record as filed by
Respondent. Petitioner repeatedlficzes the Report for not refémng to the Bond Order, but if
it is elsewhere in the record, Petitioner has predido record reference, even in the Objections,
as required by the Order for Answer.

Substantively, Ms. Ogle never informed Judirawford of her esoteric interpretation of
the bond order as applying to allMgers rather than gi the lawyers who had tried the case.
Because Ms. Ogle did not explain what she megrinability to obtain a lawyer or ask for an
exception to the bond order, she forfeited hghtrio have an attorney at sentencing.

Petitioner argues that a sentence pronourmeda person who is unrepresented by
counsel is void (Objections, ECF No. 91, Pag8&38, citing six Ohio Supreme Court cases).

None of the cases cited stands for that proposition. Petitioner reli&lsom v. Parker, 515

12



F.3d 682 (8 Cir. 2008). In that case the Sixth Circfdund a habeas petitioner had waived his
Sixth Amendment right “where a defendant wahistory of switchingattorneys knew of his
right to counsel, knew the charges and potepgalalties, and rejecteappointed counsel while
asserting he did not want to represent himsétf."at 695,citing King v. Bobby, 433 F.3d 483
(6™ Cir. 2006).
Petitioner now says she

understood the law to be that slwas guaranteed the right to be

represented by counsel at a secing hearing, by the Sixth and

Fourteenth Amendments to ther@aitution, but that was certainly

not what she was being told by Judge Crawford during the

sentencing hearing, or what svaepresented on the indigency

affidavit she had reviewed.

Petitioner had readackson v. Wickline, 153 Ohio App. 3d 743,

2003-Ohio-4354 after her husbambntacted the Ohio Public

Defender's Officer, the day befdtee unlawful sentencing hearing,

who referred him to the cas®/ckline discusses the trial court's

necessity to hold a hearing regagl a defendant's inability to

obtain counsel, and additionally cit8ste v. Tymcio, 42 Ohio St.

2d 39 (1975), which states, "Thenstitutionally protected right to

the assistance of counsel is absolute.”
(Objections, ECF No. 91, PagelD 3841.) There itsagdy no evidence ithe state court record
of Ms. Ogle’s understanding of her Sixth Amenditgght. She said nothing to Judge Crawford
about that reading d&ate v. Tymcio. Instead, she stubbornly refdse respond dectly to his
guestions, to explain why she believed she didhawe to complete the indigency affidavit or
why she was “unable to obtain counsel.” Untlerse circumstances, sfufeited her right to
counsel at sentencing.

In sum, Ground One is procedurally defadilleecause it was not raised on direct appeal

and it is without merit because Petitioner forfeiteer right to be represented at the sentencing

hearing.
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Ground Two: Prosecutorial Misconduct

The Report reads Ground Two asBeady/Giglio/Napue claim that Ms. Ogle was
convicted on false testimony of Deputy Woodgeatich the State knew was false and had a
duty to correct by disclosing a letter from Wdgeard’s treating physician which Ogle claims
shows Woodgeard lied at triReport, ECF No. 89, PagelB748-53). The Report concluded
the letter was not material and thereforeréhwas no prosecutorial misconduct in failing to
disclose itld. at PagelD 3753.

Petitioner's Objections continue to insise tletter is material (Objections, ECF No. 91,
PagelD 3846-49). They rely in part on testim@wdence obtained in discovery in the Ogles
civil rights case against Woodgedaand other evidence which is rpart of the stat court record
and has been excluded from admission her@uding evidence supposedly supporting Ms.
Ogles’ actual innocence “gateway” claim. || &f that evidence has been excluded and the

Objections therefore require no further analysis of Ground Two.

Ground Three: State Court Denal of Post-Trial Motions

In her Third Ground for Relief, Petitioner agsethe state courts deprived her of due
process of law by not granting her a new trial anlihsis of the claims she raised in her motion
for that relief. This claim was preserved forriteereview and the Repioaccordingly quotes at
length from the Fourth District’s decisio(Report, ECF No. 89, PagelD 3755-64).

Having reconsidered the Repaortlight of the Objectionsthe Magistrate Judge does not

14



believe further analysis is necessary.

Ground Four: Insufficiency of the Evidence

In her Fourth Ground for Relief, Ms. Ogtsserts she should have been granted an
acquittal because the evidenceswasufficient for conviction. Tib issue was also decided on
direct appeal and the Report quotes the relelantth District opiniorat length (ECF No. 89,
PagelD 3767-77). The Report then found thater the doubly-deferential standard of the
AEDPA, there was sufficient evidence to convidt.at PagelD 3779-84.

Having reconsidered the Repartlight of the Objectionsthe Magistrate Judge does not

believe further analysis is necessary.

Ground Five: Ineffective Assstance of Appellate Counsel

In her Fifth Ground for Relief, Petitionezontended she had received ineffective
assistance of appellate counsel in eightedierdnt respects (ECF No. 89, PagelD 3784-85).
The Report concluded this Ground for Relief wascpdurally defaulteddrause (1) Ms. Ogle’s
applications for reopening under Ohio R. App28(B) were twice rejeed as untimely and she
did not appeal to the Ohio Supreme Court andM&) Ogle had not fairly presented to the Ohio
courts the same claims of ineffective assise of appellate counsel she presented herelhe
Report also concluded MQgle had not met the actual innocence standaigthdtip v. Delo,

513 U.S. 298, 316 (1995), to excuss procedural defaulid.

15



Petitioner offers no new argument on GroundeFbut indicags she is preserving her
actual innocence claim for appeal (ObjectioBEF No. 91, PagelD 3853). Accordingly no

additional analysis is required.

Ground Six: Improper Jury Instructions

In her Sixth Ground for Relief, Petitioner argties jury instructiongjiven at trial misled
the jury.

The Report found this claim was procediyralefaulted because no contemporaneous
objection was made at trial to the instructiomsv claimed to be misleading (Report, ECF No.
89, PagelD 3802). Alternagly, the Report found theaim was without meritld. at PagelD
3804.

The Objections claim is conclusory form thiaé¢ instruction errors rise to a constitutional
level (Objections, ECF No. 91, PagelD 3853). &tgument is offered on this point, so no
further analysis is needed. As to procedaiefiault, Ms. Ogle merely preserves her appellate

rights regarding her aatinnocence claimd. at 3854.

Ground Seven: Appellate Court Reliance on “New” Facts

In her Seventh Ground for Relief Ogle contetiad the appellate court improperly relied
upon non-existent facts and a new theory whekimgats decision, resulting in a violation of

her constitutional rights (Amend&etition, ECF No. 21, PagelD 2834).

anr
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The Report treated this Ground for Reli@é restating Ms. Ogle’s claims about
inconsistencies in the evideneéhich were analyzed at lethg(Report, ECF No. 89, PagelD
3808-15). Ms. Ogle writes very little about thisalysis. On the one specific objection she does
make, she provides no record referes. Here again she alsargts on her actual innocence
claim (Objections, ECF No. PagelD 3854)thaugh the Court did not find this Ground for

Relief procedurally defaulted.

Ground Eight: Juror Misconduct

In her Eighth Ground for Relief, Petitioneisags that new evidence of juror misconduct
was discovered after trial. The Report riduthis claim procedully defaulted and the
Objections merely preserve the actual innaeeargument for appeal k&ctions, ECF No. 91,

PagelD 3855).

Conclusion

Having reconsidered the case in lighttbé Objections, the Magistrate Judge again
respectfully recommends that the Petition diemissed with prejudice. Because reasonable
jurists would not disagree with this conclusidPetitioner should be denied a certificate of
appealability and the Court should certify to the Sixth Cir¢hat any appeal would be

objectively frivolous and therefoshould not be permitted to procaedorma pauperis.
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), anyrtpamay serve and file specific, written
objections to the proposed findings and recommena&tiathin fourteen dgs after being served
with this Report and Recommendations. Pursuaketh R. Civ. P. 6(d), this period is extended
to seventeen days because this Report is being served by mail. .Such objections shall specify the
portions of the Report objected to and shalabeompanied by a memorandum of law in support
of the objections. If the Report and Recommendatiwadased in whole or in part upon matters
occurring of record at an oral hearing, tbbjecting party shall promptly arrange for the
transcription of the record, or such portionstas all parties may age upon or the Magistrate
Judge deems sufficient, unletise assigned District Judgehetwise directs A party may
respond to another paityobjections within fourteedays after being served with a copy thereof.
Failure to make objections in accordance witls firocedure may forfeit rights on appesde
United Sates v. Walters, 638 F.2d 947, 949-50 (6th Cir. 198Tpomas v. Arn, 474 U.S. 140,
153-55 (1985).

Petitioner has previously arguétht as a pro se litigant stshould be granted, without
asking, more than seventeen days to file Qlgjes in order to makenore equal the objection
time of those who received Reports and Reconttatons by mail and those who received them
electronically (ECF No. 95). Theederal Rules of Procedure prd@ionly the three extra days
after service by mail. No cauto this Court’s knowledge haver found that amount of extra
time to be constitutionally too little. Petitianés cautioned that if she requires more than

seventeen days to file any objections she may tathlés Supplemental Report, she must request
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an extension of time in writing in advance of the deadline.
May 1, 2017.

s Michael R. Merz
United StatesMagistrateJudge
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