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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

R.G. BARRY CORPORATION,
Case No. 2:15-CV-826
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Deavers
OLIVET INTERNATIONAL, INC.,
and FTI CORPORATION, LTD.,

Defendants.

OPINION & ORDER

This matter is before the Cdusn Defendants’ Oligt International, Inc. (“Olivet”) and
FTI Corporation, Ltd.’s (colleately, “Defendants”) Motion fo Summary Judgment (Doc. 49),
and Defendants’ Motion to Strike the UntimdExpert Rebuttal Report of Danny Simon (Doc.
54.) For the reasons that follow, the CADENIES both motions.

l. MOTION FOR SUMMARY JUDGMENT
A. Background
1. The Trademark License Agreement and Amendment

In July 2010, R.G. Barry and Olivet enteretio a Trademark License Agreement (the
“Agreement”), under which R.G. Barry licemseto Olivet the mht to use certain
DEARFOAMS-related trademarks on severgbds of apparel, including sleepwear.Seé
Trademark License Agreement, Doc. 4.)

The Agreement required Olivet to make certaninimum sales of licensed products in
each year of the Agreement.ld.(at 8 2.2.) Olivet was obligated to pay to R.G. Barry
“Percentage Royalties” on a qualyebasis based on the net satef the licensed productsid(

at § 3.2.) Olivet was also reged to pay R.G. Barry “Guarasgd Minimum Royalties” in each
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year of the Agreement, in anticipation of cingstances where salestbé licensed goods did not
meet the required minimumsld(at § 3.4.) Royalties were to be paid in four equal installments
for each License Year, on January 31, April 30, July 31, and Octobeld3at §8 3.2, 3.4.)

The Agreement also contained multiple termoraprovisions. R.G. Barry had the right
to terminate the Agreement before the Inifl@rm (which ran fromJuly 1, 2010 through
December 31, 2015) expired, without condition, uporl&gs prior written notice to Olivet.ld
at 8 7.1.) Additionally, R.G. Barry had the rigb terminate the Agreement under Section 7.4
for a number of specified maial breaches by Olivet.Id. at § 7.4(a)—(t).)Finally, R.G. Barry
could terminate the Agreement undgection 7.5 “[ijn the eventf the failure by [Olivet] to
perform or observe any term or covenant oeagrent contained in this Agreement, other than
those specified in Section 7.4fovided that it give notice dhe termination to Olivet. Id. at §
7.5.) The termination would become effective automatically unless Otiogtpletely cures the
breach within thirty (30) days of the giving of the Notice of Terminatiorid.) (Upon R.G.
Barry’s termination othe Agreement under Section 7.5, “all rtiigs on sales theretofore made”
become “immediately due and payable,” and the licensing rights in the DEARFOAM trademarks
revert immediately back to R.G. Barnyjd.(at § 7.6.)

Section 7.7 of the Agreement guarantees HB@&ry’s right to receive, at its option,
liquidated damages “equal to the total of theafamteed Minimum Royalties that would have
been payable by [Olivet] to [R.@arry] for the twelve (12) months following such termination
had the Agreement remained in effect” if R.Grigderminates the Agreement for certain of the

breaches specified in Section 7.4 of the Agreemddt.a( 8§ 7.7.)



Additionally, Section 7.3 providebat “termination of the Licese or other rights granted
to the [Olivet] hereunder by [R.@arry] on any ground shall be thout prejudice to any other
rights or remedies which Licensor may havdd. &t § 7.3.)

Finally, the Agreement contains a survivahude, which states: “All of the terms and
provisions of this Agreement intended to beseitved and performed kthe parties after the
termination hereof, including but not limited to..obligations to pay the Guaranteed Minimum
Royalties . . . shall survive the termination or expiration of this Agreement and continue
thereafter in full force and effect.ld( at § 10.8.)

The Agreement is governed by Ohio law aodtains a forum selection clause requiring
any legal action with respect the Agreement to be brought in state or federal court in Ohio.
(Id. at § 10.16.)

2. Olivet’s Purported Breaches and Internal Confusion

During the first three years of the Agreemsri€érm, while Olivet paid the Guaranteed
Minimum Royalties, it was unable to makes tGuaranteed Minimum Sales required under the
Agreement. (Deposition of Jack HolodnickH@lodnicki Dep.”), Doc.58-2, at 103:3-5.) In
November 2013, R.G. Barry agreed to lower @waranteed Minimum Sales and Royalties due
in 2014 and 2015 in exchange for an extension of the Agreement through 2018.
(“Amendment”).

According to R.G. Barry, several monthier the parties executed the Amendment and
Olivet “reiterated its commitmerno the DEARFOAMS brand,” Olivet's “COOQO, part-owner, and
ultimate decision-maker,” Lydia Hsu, determined that Olivet should get out of the Agreement.
(Pl’'s Mem. Opp’n to Mot. Summ. J., Doc. 58,5} She instructed Olivet's president, Jack
Holodnicki, to inform R.G. Barry of Olivet'decision. Holodnicki dido—calling R.G. Barry’s

CEO Greg Tunney on or around May 29, 2018egHolodnicki Dep. at 167:2-168:25, 172:16—
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173:21, 169:17-24.) Olivet followed up this pharal with a letter on June 17, 2014, stating
that it planned to lay off its design staff aleve the apparel business, and requesting R.G.
Barry’s assent to the termination of the Agreemeffective July 1, 2014. (Declaration of Brad
Newberg (“Newberg Decl.”), Ex. T., Doc. 49-21Qlivet, by contrast, cracterizes the June 17
letter as a request that R.G. Barry “consideriniaating the Agreement. (Doc. 49 at 6.) Yet
Olivet terminated its designers and told itstomers that it was exiting the apparel business
before R.G. Barry responded the June 17 letter. Sée, e.g.Deposition of Peter Lin (“Lin
Dep.”), Doc. 58-6, at 160:4-161:13.) And Oligetorporate secretary, Peter Lin, e-mailed
Tunney on June 30, 2014 confirming that Oliveetd “terminated its entire apparel product
development team” and was “in the process ofdivig down” its apparel busess. (Declaration

of Nicole Kinsley (“Kinsley Decl.}, Ex. H, Doc. 58-9.) R.G. Bey responded t®livet on July

3, 2014, reminding Olivet of it®bligation to follow the Ageement through the recently-
negotiated term and refusing to terminate the Agreemé&deNewberg Decl. Ex. N, Doc. 49-
15.) Tunney attempted to contact Holodnittkioughout the summer @014, but received no
response. (Deposition of Greg Tunneyuyhney Dep.”), Doc. 58-5, at 108:13-110:24.)

The parties dispute the events that occurred in the months following R.G. Barry’s
response to the June 17 lettédlivet maintains thait “continued to oper@ and pay royalties
under the license as required.” (Doc. 49 at &)ivet did make the required July 2014
Guaranteed Minimum Royalties payment, but R.G. Barry claims that it did not operate as
required by the Agreement. Specifically, R.Grigasserts that, by layy off designers, Olivet
breached its requirements to use all commerciadgsonable efforts to exploit the licensed
trademarks and to maintain a dedicated desigfietpert Report of Danny Simon, Kinsley Decl.

Ex. I, Doc. 58-10, at 11 64-73.)



Apparently, there was confusion even witlilivet about what was happening during the
summer and fall of 2014. Hsu and Holodnicki disggabout whether she instructed him to get
out of the Agreement with R.G. Barry, and Olige¢xecutives have inconsistent views about
when the company made its decision to close its apparel business and inform its customers of the
same. $HeeHolodnicki Dep. at 167:2-168:25, 172:5-1ZB; Deposition of Lydia Hsu (“Hsu
Dep.”), Doc. 58-11, at 133:7-136:16; Lin Dep. B13:22-144:4.) AndOlivet’'s customers
received news at the beginning of July 2014 itsagreement with R.G. Barry was ending, but
shortly thereafter, were informed that Olivetsastaying in the business. (Holodnicki Dep. at
188:23—-190:13; Lin Dep. at 171:20-122: Holodnicki acknowledgethat, during this time of
confusion and “mixed messages,” Olivet waohably” not honoring all oits obligations under
the Agreement. SeeHolodnicki Dep. at 219:2-220:6.)

3. Termination of the Agreement and Talks with Potential Licensees

Olivet's “mixed messages” were not sentRdG. Barry, however. According to R.G.
Barry, Olivet made no attempt to revoke or change its June 2014 pronouncement that it was
leaving the apparel business. Thus, R.G. Barryramed offers from third parties interested in
licensing the DEARFOAMS brand, who had heard from Olivet that the license would be
available. (Deposition of Gary Sandefur (“SaldeDep.”), Doc. 58-3, at 191:10-15.) R.G.
Barry maintains that Olivet was “encouraging rested parties to initia or continue these
talks” behind the scenes. (Doc. 58 at 11.)teAkngaging in discussis with three potential
licensees, R.G. Barry ended talks in October 2014, receiving offers where the “financial terms
paled in comparison to what Olivet was payingytl aealizing that it would not be able to have a
new licensee in place for the 2015 seasada.) (

On October 21, 2014, Lin wrote to R.G. Batoyrequest termination of the Agreement

again, and also alleged that R.G. Barry haddired the Agreement’s exclusivity provisions by
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seeking new licensees. (Kinsley Decl. Ex.O0@c. 58-16.) Although Oliet had not contacted
R.G. Barry in four months, it claimed théthad “continued . .. honoring the Agreement’s
obligations.” (d.) R.G. Barry responded on Octob20, 2014, giving Olivet “one final
opportunity to confirm that Olivet intend[ed] toeet at least its obligatn to pay at least the
Guaranteed Minimum Royalties” through the tesfrthe amended Agreement. (Kinsley Decl.
Ex. Q, Doc. 58-18.) Olivet mier provided R.G. Barry witlthe requested confirmation nor
made the quarterly royalty or advertisingypeents that were due on October 31, 2014. One
week later, Olivet informed R.G. Barry by kttthat it was withholding the October 31 royalty
payment because R.G. Barry had engaged in discussions with third parties over terms for a new
license. (Newberg Decl. Ex. M@oc. 49-16.) Under Section 3.1@ the parties’ Agreement,
Olivet’s obligation to pay royalties is “absolutetwithstanding any claim [Olivet] may have or
assert against [R.G. Barry],” anidhas no right to “set-off” ofmake any deduction from such
royalty payments for any reason atboever.” (Doc. 4, § 3.10.)

On November 20, 2014, R.G. Barry notified Oliaetd FTI that Olivetvas in breach of
the Agreement and that R.G. Barry would teraténthe Agreement undee@ion 7.5 if Olivet
failed to cure its breach within 30 days. (Nmrg Decl. Ex. P, Doc. 49-17.) Olivet did not
make the payments and, therefore, on December 22, 2014, 30 days after R.G. Barry’s breach
notice, the termination of the Agreement becaffiective, which R.G. Barry also confirmed by
letter on December 23, 2014. (Compl., Doc. 1, 11 46-47.)

On January 16, 2015, Olivetrgea check to R.G. Barrfor $237,500, the amount of
royalty payments and advertising payments thaald have been due on October 31, 201d. (

1 50.) According to R.G. Barry, however, thiseck was couched as a settlement offer rather



than a payment due under the Agreene(itlewberg Decl. Ex. R., Doc. 49-19.) R.G. Barry did
not cash Olivet’'s check. (Sandefur Dep. at 241:21-242:4.)

4. The Dreamwear License

In November 2014, a company called Dreamwiar., reached out to R.G. Barry to
express interest in the DEARFOAMS trademarfke parties negotiated throughout almost all of
2015, and ultimately entered into a trademark licaaggeement. (Newberg Decl. Ex. C, Doc.
49-4.) The terms of this license agreemerd aot as financially feorable as the Olivet
Agreement and Amendment. (Doc. 58 at 15.) oAs example, Dreamwear is required to pay
$150,000 in guaranteed minimum rtiigs over an 18-month period, whereas Olivet was
obligated under the Agreenteto pay $1,275,000 in guarantegdnimum royalties over that
same period. Id.)

The Dreamwear agreement does, however, gotéamination provisins that are nearly
identical to the Agreement.CompareDoc. 4 88 7.5, 7.6, 10\8ith Doc. 49-4 8§ 7.5, 7.6, 10.8.)
Importantly, however, Defendants note that RBarry informed Dreamwear via e-mail during
licensing agreement negotiationsthhe language in the partiemjreement would not entitle
R.G. Barry to future royalties if it terminatéde Dreamwear license. (Newberg Decl. Ex. V,
Doc. 49-23.))

5. Procedural History

In March 2015, R.G. Barry filed a complaiatleging claims for breach of contract,

breach of the implied covenant of good faith &aid dealing, and intentional misrepresentation

against Olivet, and breach guaranty against FTI. (Dod. M 52-71.) Defendants filed a

! Before R.G. Barry filed the instant lawsuit, Olivet sued R.G. Barry in federal district court in California.
According to R.G. Barry, this constituted yet anothexach by Olivet, as it filed the California action in
“willful disregard” of the Agreement’s Ohio choice eénue clause. (Doc. 58 at 14.) Olivet ultimately
voluntarily dismissed the California action.



motion to dismiss all claims under Federal Rul€ofil Procedure 12(b)(6) for failure to state a
claim upon which relief can be granted. (D8c) The Court grantethis motion in part,
dismissing R.G. Barry’s claims for breach of theplied covenant of good faith and fair dealing
and intentional misrepresentatiofDoc. 19.) R.G. Barry’s clairfor breach of contract against
Olivet, and breach of guaranty against FTI, remaid.) (

On February 13, 2017, Defendants moved for summary judgment on these claims. (Doc.
49.) This maotion is fully briefed and is riperfieview. Defendants alsnoved, on February 24,
2017, to strike the rebuttal report of R.Barry’s expert Danny Simon, which Defendants
contend should have been disclosed as an affireneeport rather than a rebuttal report. (Doc.
54.) This motion, too, is fully Ifed and ripe for adjudication.

B. Standard of Review

Federal Rule of Civil Procedure 56(a) provides, in relevant part, that summary judgment
is appropriate “if the movant shewhat there is no genuine disputs to any material fact and
the movant is entitled to judgmeas a matter of law.” Fed. R. Civ. 56(a). A fact is deemed
material only if it “might affect the outcome tife lawsuit under the governing substantive law.”
Wiley v. United State0 F.3d 222, 224 (6th Cir. 1994) (citiAgnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986)). The movant may alsetthis burden by pointing to the absence of
evidence supporting one or more essemi@anents of the non-movant’s claim€elotex Corp.
v. Catretf 477 U.S. 317, 325 (1986).

The nonmoving party must then present “digant probative evidence” to show that
“there is [more than] some metaphysidalubt as to the material factsMoore v. Philip Morris
Cos., Inc, 8 F.3d 335, 340 (6th Cir. 1993). The magressibility of afactual dispute is

insufficient to defeat a ntimn for summary judgmentSee Mitchell v. Toledo Hos®64 F.2d



577, 582 (6th Cir. 1992). Summary judgment epioropriate, however, “if the dispute about a
material fact is ‘genuine,’ that is, if the evidenis such that a reasonable jury could return a
verdict for the nonmoving party.Anderson477 U.S. at 248.

The party who has the burden of prooftaal must “make a showing sufficient to
establish the existence of [each] element that is essential to that party’s Maseie Power
Prods., Inc. v. United Techs. Auto., In828 F.3d 870, 873 (6th Cir. 2003). The necessary
inquiry for this Court is “whether ‘the evidengagesents a sufficient disagreement to require
submission to a jury or whether it is so one-sided time party must prevak a matter of law.”
Patton v. Beardem8 F.3d 343, 346 (6th Cir. 1993) (quotiAgderson477 U.S. at 251-52). In
evaluating such a motion, the Court must view é¢hglence in the light most favorable to the
nonmoving party, and must draw all reasonabferénces in the non-moving party’s favor.
United States Sec. & Exch. Comm'rSierra Brokerage Servs., InG12 F.3d 321, 327 (6th Cir.
2013). The mere existence of a scintilla ofdemce in support of the opposing party’s position
will be insufficient to survive the motion; theemrmust be evidence on which the jury could
reasonably find for the opposing part$ee Anderson}77 U.S. at 251Copeland v. Machulis
57 F.3d 476, 479 (6th Cir. 1995).

Because diversity jurisdiction provides thesisafor this Court’s jurisdiction, and because
R.G. Barry brings Ohio state-law claims, t@eurt assesses R.G Barry’s substantive claims
based on Ohio substantive la@offey v. Foamex L.P2 F.3d 157, 160 (6th Cir. 1993).

C. Genuine Issues of Material Fact Exist a® Whether R.G. Barry Is Entitled to Future
Royalties under the Agreement.

To establish a breach of contract claim under @wg a plaintiff must show that: (1) a
contract existed, (2) the plaintiff fulfilled his obligations, (3) the defendant failed to fulfill his

obligations, and (4) damagesu#ed from that failure.Anzalaco v. Graber970 N.E.2d 1143,



1148 (Ohio Ct. App. 2012). Olivebntests the elements ofrdages and performance by R.G.
Barry. With regard to damage®Jivet argues that R.G. Batsyclaim of ettittement to $4.1
million in post-termination “future” royalties is unsupported by the Agreement, and also fails
because R.G. Barry’s alleged damages were not proximately caused by Olivet's breach and have
not been proved with reasonable certaftfSeeDoc. 49 at 2-4.) Oliet also claims that
summary judgment is warranted because R.G. Baag/the first party to breach the Agreement.
(See idat 5.)

As a threshold matter, the Court must deteenwhether the parties’ contract supports
R.G. Barry’s damages theory. When “confronteth an issue of comdct interpretation, the
Court’s role is to give effect to the parties’ intenBenzel v. Chesapeake Exploration, L.I..C.
No. 2:13-CV-00280, 2014 WL 4915566, at *4 (S.D. O8ept. 30, 2014) (Marbley, J.) (citation
omitted). To do so, “courts are tasked to examine the contract as a whole and presume that the
parties’ intent is reflected ithe contract’s language.’ld.; see also Anzala¢gd®70 N.E.2d at
1148. A contract “is to be read as a whoted ahe intent of each part gathered from a
consideration of the whole.'Saunders v. MortenseB801 N.E.2d 452, 455 (Ohio 2004). The
Court “must give effect to each provisiontbé contract” if doing so is reasonable.

In addition, courts should “review the plaind ordinary meaning of the language used in
the contract unless another meaning é&adly apparent” from the agreemer@enzel 2014 WL
4915566, at *4 (citation omitted). Whancontract’'s written language is clear, a court may look

only within the four corners of the writinigself to discern the parties’ intentSee id. Courts

2 R.G. Barry raised a claim for “brand damage” iou@t Il of its Complaint (which has been dismissed)

and also mentioned this as a damages theory “taatigmturing discovery.” (Doc. 49 at 30 & n.41.) To

the extent R.G. Barry intends to pursue such a claim, it is waived due to R.G. Barry’s failure to address it
in its brief opposing Defendants’ motion for summary judgme®ee, e.g.Hicks v. Concorde Career

Coll., 449 F. App’x 484, 487 (6th Cir. 2011) (deemuigim abandoned where party failed to address it in
response to summary judgment motion).
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may “examine extrinsic evidence to determine thennhof the parties only if the contract is
ambiguous.” Id. (citing Shifrin v. Forest City Enters597 N.E.2d 499, 501 (Ohio 1992)). A
contract is ambiguous when it cannotdieen a “definite legal meaning.fd. (citing Westfield
Ins. Co. v. Galatis797 N.E.2d 1256, 1261 (Ohio 2003)). tRumother way, ambiguity exists
“only when a provision at issue susceptible of more than ongasonable interpretation.id.
(citing Lager v. Miller-Gonzales396 N.E.2d 666, 669 (Ohio 2008)).

Defendants advance two primary argumentsujgport its position that R.G. Barry is not
entitled to future royalties. First, Defendardissert that the Agreement is devoid of any
provision that would obligate Okt to pay royalties after R.G. Barry’s termination of the
Agreement. Defendants point specifically to thet that a termination under Section 7.5 of the
Agreement entitles R.G. Barry only to “all rozas on sales theretofore made,” (Doc. 4, § 7.6),
and the Agreement’s lack of acceleration clause “stating thal unpaid minimum royalties or
other payments that would have become due theeterm of the contract shall be accelerated
and become ‘immediately due and payable’ ufmination.” (Doc. 4%t 15.) According to
Defendants’ expert on industsgandards, Michael Stevenson, acceleration clauses are common
in apparel license agreements and are the pradube parties’ negotieon. (Expert Report of
Michael J. Stevenson (“Stev&@mn Report”), Newberg DeclxEAA, Doc. 49-28, 11 1-3.) Thus,
where an acceleration clause is absent, it isrgtdod in the industry &t the parties did not
intend for the licensee to pay post-termination royaftiefSee id. Further evidence of the

parties’ intent not to allow R.G. Barry’'s ra@y of post-terminatin royalties, Defendants

? Defendants rely on out-of-Circuit case law to support their point that the Agreement does not provide
for future royalties because it lacks aall and unambiguous acceleration clauSeeloc. 49 at 17-19
(collecting cases).) But all the case law makes dkedinat acceleration clauses make the entirety of
contract damages due and payable immediately. The impact of an acceleration clause is a question best
left to the jury after it hears the testimaoifythe parties’ respective expert withesses.
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argue, is Section 7.6’s language accelergpirggterminationroyalties, but not post-termination
royalties. §eeDoc. 49 at 19.)

Second, Defendants assert that R.G. Bamgimiages claim conflicts with the liquidated
damages clause of the Agreement. Under Defestimterpretation of the Agreement, the only
time “a possible acceleration of pdsrmination royalties” is refenced is inSection 7.7, the
liquidated damages provision. (Doc. 49 at 2As)set forth above, Section 7.7 of the Agreement
guarantees R.G. Barry’s right teceive, at its option, liquidatethmages “equal to the total of
the Guaranteed Minimum Royalties that would hbgen payable by [Olivet] to [R.G. Barry] for
the twelve (12) months following such terntioa had the Agreement remained in effect” if
R.G. Barry terminates the Agreement for one of the “egregious” breaches specified in Section
7.4 of the Agreement. (Doc. 4 at § 7.7; Doc.ad®1.) That is, “Semin 7.7 established that
future guaranteed minimum royalties could obly recovered under specific circumstances.”
(Doc. 49 at 21.)

According to Defendants, the only purporte@duh at issue in this case is the “minor
breach” of a missed royalty payment—a breachinciuded in Section 7.4 and therefore one
that does not trigger thagliidated damages clausdd. Thus, it would be “manifestly absurd”
for a breach that does not even trigger a yeadgh of royalties undeBection 7.7 to entitle
R.G. Barry to four times the amountl@fuidated damages set by the partielgl.) (In addition,
Defendants claim that “by inclimh this liquidated damages provision, the parties made clear
that the acceleration @fture royalty payments was permitted under the Agreement—in the form
of liguidated damagesenly in the event Olivet committed one of thlisted material breaches

under Section 7.4, and not undey ather circumstances.”ld. at 21-22 (emphasis in original).)
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To interpret the Agreement any other way wbulle to read out th@arties’ specifically
negotiated liquidated damages clause.

R.G. Barry points out that the liquidated damages clause is not exclusive; it is limited to
“certain enumerated breaches,” and even for those breaches, it allows R.G. Barry to determine
whether to accept liquidated damages or to puitsugctual damages. (Doc. 58 at 26-27.) As
for Defendants’ argument that liquidated damages available for only the most significant
breaches, R.G. Barry notes that the purpose ofdejed damages is to “settle in advance what
damages would be due in the etveha breach for which it wodlbe impossible, or difficult and
expensive to quantify the harmgiot to punish particularly egregious breachedd. &t 27.)
Finally, there are “a host of very seriobseaches” for which liquidated damages are not
available—including “shutting down the business, refusing to continue performing under the
Agreement, and repudiating all future payment obligationkd” at 28-29.) According to R.G.
Barry, this means that damages in excess oidajed damages are appropriate, because it would
be illogical to allow R.G. Barry liquidated dages if Olivet underpays royalties, but would get
no damages if Olivet refuses to payyroyalties. See idat 29.)

The parties also disagree abdle import of the Agreement’s survival clause, which
states that “All of the termand provisions of this Agreemeimtended to be observed and
performed by the parties after the termination dkri@cluding but not limited to . . . obligations
to pay the Guaranteed Minimum Royalties, Percentage Royalties. .. shall survive the
termination or expiration of this Agreement acmhtinue thereafter in fuforce and effect.”

(Doc. 4at § 10.8.) Defendants maintain that tihsiterplate” language “siply makes clear that
the Agreement’s termination did not relieve Olieétits obligation to remit any unpaid royalties

or other payments that had aeed prior to the terminatiodate.” (Doc. 49 at 24-25.) The
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survival clause makes no mention of future igs, nor does it contain the word “breach.”
Thus, according to Defendants, interpreting the igahclause to allow future royalties would
render Olivet’s alleged breach “entirely irrelevaatid give R.G. Barry the right to terminate the
Agreement at its sole discretion (which igrp#ted under Section 7.1) and allow it to “send
notices of termination to its licensees thay after signing a licensand then demand all

minimum royalties for the length diie original contract.” I1¢. at 25.)

Additionally, Defendants’ expegiosits that the “known indtry standard” of “relieving
a licensee of the obligation to pay post-termoratioyalties comports with the realities of the
apparel business.”Id. at 16;see alsdStevenson Report § 2.) The royalties in apparel license
agreements are typically “calculated as a peaaggn of sales revenue”; the royalty structure
“presupposes the licensee’s contd sale of the licensed goodgDoc. 49 at 16.) Stevenson
opines that the reason the staud& to relieve the licensee of the obligation to pay post-
termination royalties is because it would be tjugable” for a licensor to terminate a licensing
agreement—which precludes the licensee frolimgethe licensed goods—while simultaneously
receiving future royalty paymentkat “the parties intended walihave come from sales of the
licensed goods that the license@ow unable to make.”ld. (citing Stevenson Report | 2))

R.G. Barry, by contrast, asserts that the survival clause shows that the parties “clearly
contemplated what would happen with respecthe Guaranteed Minimum Royalties in the
event of termination of the Agreemt”: they agreed that Olivettsbligation to pay such royalties
would survive termination. (Docb8 at 22-23.) Acading to R.G. Barry, this intent is
evidenced by the plain language of the clausingtaéhat the obligation tépay the Guaranteed
Minimum Royalties . . . shall survive the termination or expiration of this Agreement and

continue thereafter in full forcend effect.” (Doc. 4 at § 10.8.) While R.G. Barry concedes that
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Stevenson’s opinion that the survival clause is “only meant to clarify that the payment of
already-accrued but not-yet-dueyatties is still required” wouldnake sense in the context of
paying post-termination percentaggalties, which are tied directly to sales, it argues that this
view is illogical with regard to guaranteed minimum royalties—which are due irrespective of the
number of sales a licensor makesSeéDoc. 58 at 24—-26.) Adddnally, because guaranteed
minimum royalties come due in advance of egadharter, “at the time of any termination, the
Guaranteed Minimum Royalties for the currentrtgrawould already have been paid, so there
would be no need for the Survival Clause to address thetd.”at(24.) That is, “if Olivet's
interpretation is correct, when the Agremrhterminated on December 22, 2014, it should have
no obligation to make the October 31 paymemce that payment was for 2015.1d.J R.G.

Barry notes that this reading of the survivaude would render it meaningless or surplusage.
(1d.)

In their briefs and at oral argument, the @srtwere careful to take the position that the
Agreement was unambiguous with regard to tregpective positions on the availability of post-
termination future royalties. The Court disagrihed the question of the validity of R.G. Barry’s
damages theory is a matter of interpreting aamimiguous contract. Here, to discern the parties’
intent, as it mustsee Benzel2014 WL 4915566, at *4, the Courtust look beyond the four
corners of the Agreement because each of the “gionfs] at issue [is] |ceptible of more than
one reasonable t@rpretation.” Id. (citing Lager, 896 N.E.2d at 669). The Court finds thath
parties’ articulations of their individual positions about each of the Agreement’s disputed
provisions—discussed in detail ale—are reasonable and not contrary to law. For example,
while Defendants make much of the “absurd[ity]” of permitting $4.1 million in damages for a

breach that does not even trigger one yearshwaf royalties under the Agreement’s liquidated
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damages clause, R.G. Barry’s interpretation doe%eatl out” the clause. It is not for the Court
to comment on the wisdom of tle®ntractual terms that the pas agreed toso long as the
contract is not illegal andlaerms are given effect.

Because the terms of the Agreement are ambiglexisinsic evidence can be examined
to discern the parties’ intenBenzel 2014 WL 4915566, at *4. Defendarargue that, even if
the Court examines this evidence after findihg Agreement ambiguous, there is still no
genuine issue of material fact s R.G. Barry’s lack of entitlement of post-termination future
royalties, because: (1) R.G. Barry’s interpretatd the nearly-identical Dreamwear license does
not allow for future royaltiesand (2) none of R.G. Barry’'sitmesses could pinpoint a provision
of the Agreement that supports its damagesrihed.ike the terms of the Agreement itself,
however, this extrinsic evidence is susceptiblenofe than one reasonabhterpretation. While
Defendants claim that a “smoking gun” e-mail fr&rG. Barry to Dreamwear reveals that R.G.
Barry interprets the nearly-idecéil Dreamwear license ast allowing for theecovery of future
royalties and that R.G. Barry reassured Dreamwear of the smeBdc. 49 at 22-23), R.G.
Barry contends that this e-mail pertains only to a very narrow situation: a termination of the
license for R.G. Barry’s convenienceSegDoc. 58 at 36—37.) And while Defendants claim that
none of R.G. Barry’s witnesses could findpeovision in the Agreement that supports its
damages theory, at oral argument, R.G. Barrgiensel stated that, todhcontrary, all of R.G.
Barry’s witnesses testified that they believed RB@rry was entitled to the “full measure of its

damages.”

* Olivet's argument that ambiguous contract ®rehould be construed against R.G. Barry as the
“primary drafter” of the Agreement is without meriDoc. 49 at 20.) The Agreement at issue here is the
product of arm’s length negotiations between two sophisticated business entitiemnifagroferentem
canon typically applies only in cases involving “parties of unequal bargaining poXeltdwbook Inc. v.
Brandeberry 708 F.3d 837, 847 (6th Cir. 2013) (quotidgvedoff v. Access Grp., IN624 F.3d 754, 764
(6th Cir. 2008)).
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In light of the ambiguities in both the Aggment itself and the extrinsic evidence, the
Court finds that genuine issuesroaterial fact exist as to wingr R.G. Barry is entitled to post-
termination royalties as damages under the paigreement that preclude summary judgment.
A jury, after hearing testimony frorie parties’ expert withessend considering the terms of
the Agreement and relevant exsim evidence, will be in a bettposition to discern the parties’
intent.

The Court, finding that a genuimesue of material fact exists with regard to the threshold
guestion of whether R.G. Barry is entitled touie royalties as dargas under the Agreement,
declines to address the parties’ remaining argisneandetail, but finds that additional questions
of fact exist, including but naimited to: (1) the nature oDlivet's purported breach of the
Agreement; (2) the damages R.G. Barry sufferea @sult of Olivet's breach; (3) the proximate
cause of R.G. Barry’'s alleged damages; R}5. Barry’s performance of its contractual
obligations; and (5) R.G. Barry’s mitigation it$ alleged damages. Accordingly, Defendants’
motion for summary judgment BENIED .

. MOTION TO STRIKE DANNY SIMO N’'S EXPERT REBUTTAL REPORT

A. Factual and Procedural Background

In November 2016, this Court issued eh&tuling Order setting the following expert
witness disclosure-related deadlines:
e December 16, 2016deadline to identify expert witnesses, which includes the
disclosure of the expert’s identity andorief description othe subject matter
of the expert’s opinions;

e January 13, 2017:deadline for full expert reports; and

e February 13, 2017:deadline for rebuttal expert reports.

®> Because R.G. Barry’s breach of contract claimiragt Olivet survives summary judgment, so too does
its breach of guaranty claim against FTI.
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(Doc. 42.) The parties timely identified the@spective expert withesses on December 16, 2016.
In its disclosure, R.G. Barry identified Danny ®imas its expert on “issues relating to industry
standards, practices, and expectations fipaeel licenses, includinghdustry standards and
practices relevant to the success of a licensdastry expectations for the conduct of a licensor;
industry standards and practices regarding thefmxt or termination of a license agreement;
and the application of those stardiy expectations and/or praes to the conduct of Olivet and
R.G. Barry at issue in this case.” (Ex. D to Beclaration of Scott Stiff'Stitt Decl.”), Doc. 54-
5.) R.G. Barry also reserved its right to cabluttal expert witnesses nesponse to evidence or
expert testimony Defendants soughintroduce at trial. 1¢.)

R.G. Barry served Defendants with Simoafirmative expert report by the January 13,
2017 deadline. See Stitt Decl.,, Ex. F (the “Simon Repd), Doc. 54-7.) According to
Defendants, the Simon Report was “true to BB&ry’s December 16 expert witness disclosure”
in that it focused on “industry standards, pr@esi and expectation®mcerning the parties’
conduct and was “completely silent on indugtstandards for interpreting contragrmsin
apparel licensing agreements, including termstedléao whether a licensee is obligated to pay
‘future’ royalties such as arceeleration or liquidated damageawse.” (Doc. 54 at 5 (emphasis
added).) But R.G. Barry points several portions of the Simon Report that pertain to industry
standards. For example, Simon’s opinion is tila¢ terms and conditions of each licensing
agreement are unique to the dealquestion,” andhus the terms of adense agreement are
typically established through negadion rather than industry astdard. (Simon Report I 22.)
Additionally, according to R.G. Barry, sevkrsections of the Simon Report support its

expectation that it would receiyp®st-termination royalties.Sge idf{ 76, 78-89.)
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Defendants emphasize that, unlike R.G. Bardisclosure that Simon would opine on
industry standards, practices)daexpectationsegarding theconductof parties to a licensing
agreement, in its expert disclosure, it expressgted that its expert, Michael J. Stevenson,
would opine on “apparel andcinsing agreements, including boot limited to industry
standardsthe interpretation of apparel licensing agreemerdad the terms of the License
Agreementwith respect to liability or damages this case.” (Stitt Bcl., Ex. E, Doc. 54-6
(emphasis added).) In his report, Stevensads f&@th the industry standards for interpreting
contract terms in apparel licensing agreememd,then applies those standards to the terms of
the parties’ Agreement. (Stitt Decl., Exc (“Stevenson Report”), Doc. 54-8, {1 1-17.)
Stevenson’s essential conclusion is that R.GryBaclaim for $4.1 million in future royalties is
baseless given the absence of an acceleratawselin the Agreement and the language of the
liguidated damages clauseseg idf{ 7-17.)

Defendants filed their Motion for Summalydgment on Februad3, 2017, the date of
the rebuttal expert deadline and nearly seels before the dispositive motion deadlin8eg
Doc. 42.) In that motion, Defendants repeataéfgrence “R.G. Barry’s failure to submit any
affirmative expert opinion evidence on thesue of damages by the January 13 deadline for
affirmative expert witness repgsr” (Doc. 54 at 7.) Imddition, the Motion for Summary
Judgment contains Defendants’ theory thatlieetisee is relieved of the obligation to pay
royalties apart from those that were already omedr to the terminatin date absent a specific
and unambiguous acceleration clause—a theory that R.G. Barry maintains was not revealed by
Defendants until it was set forth in the Stevenson Rep8deJoc. 57 at 6.)

Accordingly, R.G. Barry argues, it servBgfendants with Simon’s rebuttal expert report

(the “Simon Rebuttal Report”) ahe February 13 deadline, s@tiSimon could rebut the novel

19



acceleration clause theory contained in the Stevenson Refe®. idat 8;see alsdstitt Decl.,

Ex. H, 1714-5, 12-14.) But Defendants assedt tthe Simon Rebuttal Report actually
“contain[s] newly disclosed opinions from MBimon concerning allegaddustry standards for
interpreting contract terms in apparel licemsiagreements,” and therefore represents an
“untimely affirmative expert disclosure relating R.G. Barry’s damages claim on a topic for
which Mr. Simon was not disclosed as an expef@dc. 54 at 7.) R.G. Barry “did not update its
December 16 expert witness disclosure to gfege Mr. Simon on any additional topics of
testimony.” (Stitt 2cl. 1 13.)

Defendants therefore move to strike the @rRebuttal Report on tlgrounds that it: “(i)
represents an untimely affirmative expersaibsure on a topic for which [Simon] was not
disclosed as an expert by [R.Barry]; and (ii) is outside thecope of an abbrized rebuttal
report.” (Doc. 54 at 1.)

B. Standard of Review

Defendants move to strikbe Simon Rebuttal Report undeules 26(a) and 37(c)(1) of
the Federal Rules of Civil Procedure. Rule 2@¥D) obligates parties to make expert witness
disclosures “at the times and in the sequencethieatourt orders.” FedR. Civ. P. 26(a)(2)(D).

If a party fails to provide expert witness infortoa required by Rule 26(a) or (e), that party may
not use that information in a motion or at trialpnless the failure wasubstantially justified or
harmless.” I1d. 37(c)(1). “[D]espite the mandatory langgaof the rule, the appellate courts
continue to insist that exclusi pursuant to Rule 37(c)(1) fallgthin the sound discretion of the
trial court.” Gonzalez Prod. Sys., Ing. Martinrea Int’l, Inc, No. 13-cv-115544, 2015 WL

348710, at *4 (E.D. Mich. Jan. 26, 2015) (citation omitted).
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C. Analysis

1. Simon Was Properly Designated as an Expartndustry Standards for Interpreting
Contract Terms in Apparel Licensing Agreements

According to Defendants, the Simon RebuRaport should be stricken because R.G.
Barry never designated Simon as an expertthan topic it covers—iidustry standards for
interpreting contract terms irpparel licensing agreements”’—inolation of Rule 26. (Doc. 54
at 8.) Defendants argue that R.G. Barry’s tdeation of Simon’s proffered expert testimony
on December 16, 2016, focused solely on industmgdsirds as they pertained to the “conduct”
of the parties and was “devoid of any referetendustry standards fanterpreting contract
terms in apparel licensing agreementsfd.)( Because R.G. Barry never supplemented this
initial disclosure, and because the Simon Report does not discuss industry standards for
interpreting contract terms, Defendants claimt ey learned Simonould be opining on this
topic for this first time in the Simon Rebuttal Report.

As set forth above, in its December 16, 201€idisure, R.G. Barry identified Simon as
its expert on issues relating to industry standards, practices, and expectations for apparel
licenses, including industry standards and praeticrelevant to the succesfsa license, industry
expectations for the conduct of a licensadustry standards and practices regarding the exit
from or termination of a license agreement; and the application of thestandards, expectations
and/or practices to the conduct@livet and R.G. Barry at issue this case.” (Stitt Decl., Ex. D
(emphasis added).) Based on thiead description, the Court fintisat R.G. Barry intended to
designate Simon as its industrarstiards expert and that the npietation of apparel licensing
agreement terms is a topic that falls under the ahabof “issues relatingp industry standards,
practices, and expectations fapparel licenses.” The Courtrags with R.G. Barry that

Defendants’ argument “seems to rely on an assumption that R.G. Barry ardulderve a
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rebuttal report if it used thexact same language its Expert Identification as Olivet did in its
own,” and that there is no dugrity to support Defendantsverly technical, “form-over-
substance assertion.” (Doc. 5718t(emphasis inriginal).)

Further, the Simon Report does not focusyamh the parties’ conduct, as Defendants
claim. Section IV of the Simon Report dé&tathe “Elements of a Successful Licensing
Agreement,” and opines that it is industry staddt negotiate the terms of each licensing
agreement individually, depending on ttantours of the specific dealS€eSimon Report, Sect.

IV; 1 22.) And in his initial report, Simonsad opines on whether it would be reasonable under
industry standards for R.G. Barry to termintte Agreement and then pursue post-termination
royalties. Gee idff 85-89.)

Because the language of R.G. Barry’s expdthess disclosure encompasses the topic
covered by the Simon Rebuttal Report, #mel opening Simon Report goes beyond addressing
the conduct of thearties, Simon was properly designated as an expendostry standards for
interpreting contract terms in apphblieensing agreements under Rule 26.

2. Simon’s Rebuttal Opinions Are Timely

Defendants also move to strike the SinRebuttal Report as an “untimely affirmative
expert disclosure containing weopinions bearing on R.G. Baisydamages claim that should
have been offered in Mr. Simon’s January 13napg expert report.” (Doc. 54 at 9.) Where a
plaintiff knows that the defendant “means to contesissue that is germane to the prima facie
case,” the plaintiff “must put in his evidence on the issue as part of his case in
chief . ... Otherwise the plaintiff could rese the order of proof, in effect requiring the
defendants to put in their evidence befthe plaintiff could put in his.’Braun v. Lorillard Inc,

84 F.3d 230, 237 (7th Cir. 1996) (internal citationitted). Thus, because it is undisputed that
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R.G. Barry bears the burden of proof on the issuehether it is entitled to future royalties as
damages under the Agreement, Defendants argue that R.G. Barry was required to present
Simon’s opinions on industry stamda in the initial Simon Report.

As set forth above, howeven his initial report, Simorid touch on the reasonableness
of R.G. Barry’s belief that it was entitled foost-termination royalties as damages—albeit
briefly. (SeeSimon Report 11 85-89.) And given th¢fendants did not raise their theory
about the lack of an acceleration clause m Agreement until the Stevenson Report, it would
have been impossible for Simon tepend to this at an dier juncture. Alsojn light of the fact
that R.G. Barry’s position is that the “presenar absence of an acceleration clause in the
License Agreement” is irrelevant to the question of whether R.G. Barry is entitled to its
Minimum Guaranteed Royalties, it standsr&ason that Simon would not have opined on
acceleration clauses ims opening report. SJeeDoc. 57 at 11.)

For all of these reasons, the Simon R&buReport is not an “affirmative” expert
disclosure, nor is it untimely, as it was senadthe rebuttal deadlinef February 13, 2017.
Because R.G. Barry did not run afoul of Rak the Simon Rebuttal Report is not subject to
preclusion under Rule 37(c)(1) atiee Court need not conduct a sanctions analysis.

3. Section IV Is Proper Rebuttal Testimony

Finally, Defendants move to strike SectilV of the Simon Rebuttal Report in its
entirety. Under Rule 26(a)(2)(D)fjia rebuttal expert port is one that “sely contradict[s] or
rebut[s] evidence on the same subject matter identified by another party.” Fed. R. Civ. P.
26(a)(2)(D)(ii). In Section IV ohis rebuttal report, Simon delirtea the ways in which Olivet’s
conduct fell short of industry standards to suppis opinion that R.G. Barry’s expectation of

future royalties was reasonable. (Simon Rebuttal Report, Sect. IV.) Again, Defendants claim
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that the Stevenson Report focuses solely alustry standards governing the interpretation of
termsin apparel licensing agreements, matustry standards governing the partmsduct and
thus Section IV “necessarily does not ‘contradictrebut’ Mr. Stevenson’s opinions” must be
stricken as beyond the scope of a propgee rebuttal report(Doc. 54 at 15.)

For the reasons previously discussed, the Court finds meritless the Defendants’
arguments premised on the false distinction betviredunstry standards relating to contract terms
and industry standards regardingfpemance of a contract. Moreover, by setting forth Olivet’'s
alleged breaches and opining that R.G. Barryjseetation of future royaes is reasonable in
light of those purported breaches in SectiondlVhis rebuttal report, Simon is contradicting
Stevenson’s opinion that a liceeses relieved of the obligation to pay future royalties when a
licensor terminates a license agreement irrespectiwhether or not the licensee has breached
that agreement. SgeStevenson Report  &ee also id] 7.) Accordingly, Section IV is proper
rebuttal testimony and is not precluded.

1. CONCLUSION
For the reasons set forth above, Defersladibtion for Summary Judgment and Motion
to Strike the Untimely ExpeRebuttal Report of Danny Simon &d@&NIED.
IT IS SO ORDERED.
s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: September 29, 2017
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