McGee v. Commissioner of Social Security Doc. 22

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
BETH A. McGEE,
Plaintiff,
V. Civil Action 2: 15cv-894

Judge Michael H. Watson
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Beth McGee, filed this actioander 42 U.S.C. 88 405(g) and 1383(c) seeking
review of a decision of the Commissioner of Social Sec\ftitg “Commissioner”flenying her
applicationfor disability insurance benefit$:orthe reasons that follow, it is
RECOMMENDED that thePlaintiff's statement of errors VERRULED, and that
judgment be entered in favor of Defendant.

l. FACTUAL AND MEDICAL BACKGROUND

Plaintiff applied for benefits on September 22, 2011, alleging disability since January 1,
2009, due to: Systemic Lupus Erythematosus (“lupus”), cholastatic hepatitisldimage,
autoimmune hemolytic anemia, Hodgkin’s disease, coronary heart disease, roipaimy back
pain, anxiety, and depression. (Doc. 14 at 3). Plaintiff was last insured on December 31, 2011.
(Tr. 50, PAGEID #103.

After initial administrative denials of Pldiff's claims,an Administrative Law Judge

(“ALJ") heard her casen October 24, 2013. (Tr. ARAGEID #93. In a decision dated
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November 19, 2013, the ALJ denied benefits. That became the Commissioner’s finahdecis
on January 22, 2015, when the Appeals Council denied review.

Plaintiff filed this case on March 13, 2015, ahd Commissioner filed the administrative
record on June 16, 2015 (Doc. 10). Plaintiff fileHtatement of Specific Errors on A8,
2015 (Doc. 14), the Commissioner responded on November 16, 2015 (Doc. 1Piatitt
filed a Reply Brief on December 2, 2015 (Doc. 20).

A. Personal Background

Plaintiff was born on November 27, 1961 (Tr, PAGEID #100, and she was 47 years
old on the alleged oes date of disability(Tr. 50, PAGEID #102. She has a high school
education and cosmetology training (Tr. 49, PAGEID #l@ddwork experience aafiling
clerk, switchboard operator, and datatryclerk (Tr. 54, PAGEID #106). Plaintiff also worked
as a receptionigiir. 53 PAGEID #105)andas asalesperson fawo different companiefIr.

51, PAGEID #103).

B. Hearing Testimony

At the hearing, Plaintiff testified that she is “tired all the time, dset® watch for
infections, cannot be exposedight, and suffers from a weakened immune system. (Tr. 56-57,
PAGEID #108109. Plaintiff indicated that, due to her immune deficiency problems, she is sick
“close to 40” weeks per year. (Tr.,/AGEID #122. She takes Prednisone and Plaquenil for
lupus, and suffers from Hepatitis C and a bad back. (TIRPAGEID #109. Plaintiff's lupus
causes her to suffer from a rash that is sore and itches, which is relatpdgaorexo light, and a
foggy mind. (Tr. 64-6568 PAGEID #116117, 12(. Plaintiff has not had surgery since 2008,
when she had a part of her intestine removed in a bowel resection. (Tr. 58, PAGE)JD #110

Plaintiff testified toproblems with her bowels, citing a need to take Metamitil



Plaintiff alsotestified that she is able to Wed mile, but she may “hurt later” or “hurt the
next day.” (Tr. 60, PAGEID #1)2 Plaintiff canbend forward and squat; stand for
approximately 15 to 20 minutes; and sit for an hdiir. 61-62, PAGEID #113-1% Plaintiff
has no problems with her haraisd armsand can lift 10 to 15 pounds. (Tr. 61, PAGEID #113).

Plaintiff is able taake care of her personal hygiene, including showering, bathing,
dressing, and washing her hair. (Tr. 65, PAGEID #1AIthough Plaintiffneeds to pace
herself, sheidiesher house, dusts, makes the bed, and does lau(idty66, PAGEID #118.

For leisure, Plaintiff reads, gardedses jigsaw puzzlesand plays toss with her dog. (Tr. 66-
67, PAGEID #118-1p Plaintiff belongs to the Ladies Auxiliary of the Amemchegion, where
she volunteers approximately two to three hours per month. (Tr. 67, PAGEIR #1RRintiff

exerts herself by, for example, volunteering and cleaning, she needs a coupketofrdagpver.
(Tr. 68 PAGEID #120.

The vocational expetestified that a hypothetical persohsimilar age and education as
Plaintiff with a limitation oflight exertional worlcould perform Plaintiff's past jobs &t clerk,
telephone operator, daémtry clerk, general merchandise sales representatidaeceptionist.
(Tr. 74, PAGEID #126. In addition, the vocational expert testified that a hypothetical person of
similar age and educatios &laintiff with an exertional level changed to sedentary work could
perform Plaintiff's past jobs as receptisintelephone operator, and datatry clerk.

C. Third -Party Report

James McGee, Plaintiff's husband, completed a-bandy report. Mr. McGee reiterated
that Plaintiffis unable to stand for long periodises easily, adis sensitive to light. (Tr250,
PAGEID #302).Mr. McGee stated that Plaiffts daily activities includereading, watching

television, some cooking, feeding the dog, and cleaning. (Tr. 251, PAGEID #303; Tr. 254,



PAGEID #30§. Mr. McGee indicated that Plaintiff has no problem with personal care, although
it now takes her additional timand she does light dusting and places the dishes in the
dishwasher. (Tr. 251-52, PAGEID #303-304).addition Mr. McGee stated that Plaintiff is
able to pay bills, count change, handle a savings account, and use a checkbook or money orders.
(Tr. 253, PAGEID #305)Mr. McGee alscstated that Plaintiff no longer hikes or goes to the
beach, does less yard work and cleaning, and has difficulty sleeping. (Tr. 252I0PABD3).

D. Relevant Medical Evidence

Plaintiff alleges an onset date of January 1, 2009. The administrative record includes
medical records before and after that date.

1. Before Onset Date

Plaintiff visited Parks Dermatology on July 15, 2008, and August 6, 2008, for a painful
rash related to lupus, with a logvade fever. (Tr. 4747, PAGEID #526-529). Wheprlaintiff
returnedon August 12, 2008, it was noted that her “[[Jaglare” was “resolving,” and a
handwritten note reflects that Plaintiff was “doing g¥edTr. 473, PAGEID #525). Plaintiff
returnedto Parks Dermatology on August 19, 2008, &mneas reportecgainthat she was
“doing great!"with respect to her lupus. (Tr. 472, PAGEID #524).

Mayo Clinic records from October 29, 2008 to November 1, 2008 reflect thatfiPlaint
underwent a small bowel resection, which she tolerated well. (Tr. 285, PAGEID #33%)toPri
surgery, Plaintiff presented with a history of persistent nausea, vomiting, agid less (Tr.

290, PAGEID #342), though Plaintiff's appearance was “normal” and she demah$jne
signs of distress” (Tr. 292, PAGEID #344). The record furthgicates that Plaintiff was “able
to walk 2-3 blocks and go up a flight of stairs without chest pain or shortness of breath.” (Tr.

291, PAGEID #343). It was opined that Plaintiff's small obstruction developed frontioadia



for lymphoma. (Tr. 295, PAGEID #347).

Mayo Clinic records from December 12, 2008, reveal that Plaintiff underwent a biopsy
for lesions that were detected during an MRI on her spine. (Tr. 301, PAGEID #353). The
biopsy was found to be “nondiagnostic” and Plaintiff was reportedly “asymptomakese
areas.” (Tr. 307, PAGEID #359).

2. After Onset Date

A record fromPlaintiff's return visit to Park Dermatology on April 20, 2008eflects
thatPlaintiff's “lupus [was] doing ok” and her condition was “stable.” (Tr. 468, PAGEID #520).
Plaintiff's records demonstrate that she had lesions on her back on April 7, 2010 (Tr. 466,
PAGEID #518)andon her back and chest on October 6, 2010 (Tr, BB@GHD #402).

Plaintiff was seen again on October 14, 2009, and it was reported that she was usowk sunbl
and having good results. (Tr. 353, PAGEID #405). Upon reexamination on October 19, 2010
(Tr. 347, PAGEID #397), and again on April 6, 2011 (Tr. 345, PAGEID #39dintiff's skin
wasnoted to havéealed.

Due to her history of coronary artery disease, Plaintiff underwent an “angyoptdke
atrioventricular circumflex” on December 27, 2009. (Tr. 337, PAGEID #389). Plaintifaha
follow-up cardiology visit on March 4, 2010, where she reported suffering from an “aphasic
episode where she was verbally responsive and was staring into spadel.” At the
appointment, Plaintiff declined a neurologic evaluation, indicating that she wallitishe had
recurrent episodes. (Tr. 339, PAGEID #391).

About six months later, Plaintiff had a return cardiology visit on September 2, 2010,
during which it was noted that Plaintiff was given “[aJoing care” for “[c]oronary artery

disease” and “[m]oderate mitral and tricuspid regurgitation.” (Tr. 311, RB@&B63). The



treating physician noted that Plaintiff was asymptomatic, and her genalthl iatus was
unchangedld. The treating physician recommendédt Plaintiff engage in 45 minutes of
aerobic exercise at least3imes a week, and that she return for a follow-up in 10 to 12 months.
(Tr. 313, PAGEID #365).

Plaintiff had a return visit for hepatitis on April 7, 2010. (Tr. 334, PAGEID #386).
Although Plaintiff had “severe itching, with cholestatic symptomatology, and jayhdieehad
a “gradual resolution of her symptoms . . Id. Plaintiff expessed feeling “the best she ha[d]
felt in months,” and hesinemia was “asymptomatic.Id(; Tr. 335, PAGEID #387).

Plaintiff had a number of return visits for hematology. During her appointment on May
4, 2010, it was noted that Plaintiff was “feeling a laté” had “[m]ore energy,had“been
physically active,” had no skeletal pain, no respmagymptoms, and no cardiac symptoms.
(Tr. 330, PAGEID #382). The physician also noted that Plaintiff still had abnormatitieer
spine. (Tr. 331, PAGEID #383). Plaintiff expressedefing aot bettef on June 7, 2010,
andmedical records stathat Plaintiff had “responded to Prednisone very well.” (Tr. 328,
PAGEID #380). twas notedn August 2, 2010, that Plaintiff “felt well,” and “ha[d] no new
complaints of fatigue or other concerning symptoms for anemia.” (Tr. 323, PAEES5). On
September 2, 2010, the treating physician’s review of Plaintiff's systemYejssentially
unremarlable.” (Tr. 318, PAGEID #370). Likewise, on September 27, 2BHntiff was
“[fleeling well,” had “[n]o back pain,” and “[n]o cardiac symptoms.” (Tr. 309, PAGEB61).
Plaintiff reported “feeling tired a lot” during an appointment on February 8, 201 tatidj that
her armdelt tired when she put them above her head. (Tr. 307, PAGEID #359).

Plaintiff also underwent a blood transfusion on May 5, 2010. (Tr. 298, PAGEID #350).

Although it is not akar from her records why she neetlegl blood transfusion, Plaintiff tolerated



it well and was discharged in stable conditidah. Plaintiff also had a return visit for
hypothyroidism on September 26, 2011, during which she had no complaints or symptoms. (Tr.
359, PAGEID #411).

Plaintiff visited Dr. Charles Geiger for “a regular check up” for thyromkraia, coronary
artery disease, and lupus on October 1, 2012. (Tr. 448, PAGEID #Btiff reported that
she felt “tired frequently” and was experiencing “back pain down to [her] hids.Plaintiff's
skin appeared normal, with no rash. (Tr. 451, PAGEID #503). Plaintiff saw Dr. Geiger again on
February 1, 2013, to follow-up on lab results and also for examination of a rash on her arm,
which was “going on for a few months but getting better.” (Tr. 443, PAGEID #495ntiRlai
also had a knot behind her right eaattivas sore for approximately tdays. Id. At that
appointment, Plaintiff reported no pain (Tr. 444, PAGEID #496), and specifically no cirest pa
and no palpitation (Tr. 445, PAGEID #4971 addition,Plaintiff's chronic conditions were
noted to be stable. (Tr. 444, PAGEID #496).

On August 26, 2013, Dr. George Cholak, a treating physician with access to
Plaintiff's medical records, signed a form designetbtlow Social Security Listing 14.02 for
lupus. (Tr. 457, PAGEID #509). The vdo*Yes” is checkedo indicate that Plaintiff's
condition involved the following body systems: joints, muscles, ocular, respiratory,
cardiovascular, digestive, skin, neurological, and memdial. The word “Yes” is also checked to
indicate that the condition had lasted or was expected to last at least twelve m@mth8,
PAGEID #510). Where the form requests dates and results of testing, a handwaié states
“Mayo,” and, in the comments section, a handwritten note states “Mayo Clidic At the
hearing, Plaintiff's counsel stated that nurses comphkiedorm, and “Dr. Cholak signed off on

it.” (Tr. 47, PAGEID #99).



E. State Agency Assessments

State agency consultants, Dr. John Mormol and Dr. Rachel Rosenfeld, reviewed
Plaintiff’'s medical records, and each separatelycluded that Plaintiff's impairments were not
severe. (Tr. 86-95, PAGEID # 138-47). The reviewing doctors did not réaw Clinic
records whichPlaintiff submitted after they had conducted their review. The additional records
pertain to thesmall lowel obstruction and resulting surgery that took place before the onset date,
lesions found prior to the onset date resulting from lymphoma, and a blood transfusion which
occurred after the onset datél'r. 285-306, PAGEID #337-58).

F. The ALJ’s Decision

On November 19, 2013, the ALJ issued an unfavorable decision. (Tr, PFAEEID
#78-92. The ALJ determined that Plaintiff had the following severe impairments: lupus,
coronary artery disease, cholestatic hepatitis, autoimmune hemolytiGaaaecdh
hypothyroidism. (Tr. 28 PAGEID #80. The ALJ found that she did not, however, meet the
requirements of an impairment listed in 20 CFR Subpart P, Appendix 1. (RARBEID #8).

The ALJ ultimately foundhat Plaintiff had the residual functional capacity (“RFC”) to
perform light work, except that she could not climb ladders, ropes, or scaffolds; only
occasionally climb ramps and stairs, balance, stoop, kneel, crouch, or crawl; could not have
concentated exposure to temperature extremes, vibration, fumes, dust, odors, gases, and poor
ventilation; and must avoid hazards such as moving plant machinery and unprotected heights.
(Tr. 30, PAGEID #83. The ALJ opined that Plaintiff had the ability to penfioher past job as a
receptionist, fileclerk, telephone operator, dagatry clerk, or general merchandise sales

representative, which were not precluded despite his RFC finding. (Tr., BAAGEID #8687).



Il. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), “[t]he findings of the [Commissipas to any fact, if
supported by substantial evidence, shall be conclusive.“[S]dbstantial evidence is defined as
‘more than a scintilla of evidence but less than a preponderancsudhselevant evidence as a
reasonable mind might accept as adequate to support a conclustogers vComm'’rof Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 2007) (quotidgtlip v. Secretary of Health and Hum&ervs,
25 F.3d 284, 286 (6th Cir. 1994)). The Commissioner’s findings of fact must also be based upon
the record as a wholddarris v. Heckler 756 F.2d 431, 435 (6th Cir. 1985). To this end, the
Court must “take into account whatever in the record fairly detracts frahwiight” of the
Commssioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002).
1. DISCUSSION

In her statemenPlaintiff assigned three errors. Stentends that the ALJ committed
reversible error in failing to provide a specific rationale for rejectingdstimony as required by
Social Security Ruling 8SR) 96-7p. Second?laintiff argueghat the ALJ’s analysis of her
lupus is flawed, and, consequently, his conclusion that Plaintiff's impairments do etobime
equal Listingl4.02 is not supported by substantial evidence. FirRligntiff argueghat the
ALJ erred in failing to obtain a medical expert to assist in interpreting the addimexdatal
evidence received after review by thestageng medical consultants.

A. The ALJ’s Credibility Determination

In evaluating a claimant’s credibility, aadministrative law judge musbnsider the
objective medical evidence and the followingtfas:

1. The individual’s daily activities;

2. The location, duration, frequency, and intensity of the individual's pain or other



symptoms;
3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, and side effeetsyainedicationghe individual
takes to alleviate pain @thersymptoms;

5. Treatment, other than medication, the individual receives or has receivelicfonfr
pain and other symptoms;

6. Any measures other than the treatment the individual uses or has used tpagtieve

or other symptoms (e.qg., lying flat on his or her back, standing for 15 to 20 minutes every

hour, or sleeping on a board); and

7. Any other factors concerning the individual’s functional limitations andegsirs
due to pain and other symptoms.

SSR 967, 1996 WL 374186 (July 2, 1996). The ALJ’s credibitistermination is accorded
great weight andeference because of the ALJ’s unique opportunity to observe a witness’s
demeanor while testifyingJones v. Commbof Soc. Se¢336 F.3d 469, 47@th Cir. 2003). If
the ALJ’s credibility determinations are explained and supported by sublstadience, a court
is without authority to revisit those determinatioi@ee Felisky v. BowgB5 F.3d 1027, 1036
(6th Cir. 1994)seealso Smith v. Halter307 F.3d 377, 379 (6th Cir. 2001) (noting the ALJ’s
credibility determination must not be “disturb[ed] absent [a] compelling reggBatner v.
Heckler, 745 F.2d 383, 387 {6 Cir. 1984) (stating that reviewing courts “may not try tase
de novo nor resolve conflicts in evidence, nor decide questions of credibility”).

Here the ALJ evaluated Plaintiff's teastony and subjective complaintsit foundthat
her “statements concerning the intensity, persistence and limiting effébtse symptoms are
not entirely credible . . ..” (Tr. 3PAGEID #83. In reaching this conclusion, the ALJ
examined Plaintiffsnedical records in detaaind consideredach impairment in turn

For example, as to Plaintiff's cardiac condition, the ALJ natedr alia:

10



e in May 2010 Plaintiff reported experiencingo symptoms (Tr. 32PAGEID #84 see
alsoTr. 330 PAGEID #382;

e in September 2010, Plaintiff's physician recommended that she “participate in 4&sninut
of aerobic exercise at least five to six times a week and to felfpwith cardiology in
10 to 12 months” (Tr. 32PAGEID #84 see alsdlr. 313, PAGEID #365);

e ‘“the claimant has not had any exacerbations of this condition, nor do the recoxds refle
that the claimant has followed up wihy specialized care for this condition since
September 2010 indicating that this condition is not as sallmged by the dlmant”

(Tr. 32 PAGEID #834;

e ‘“the claimant continually reported no chest pain or palpitation and it wasedbét her
[coronary artery diseaselas stable” (Tr. 32PAGEID #84;see alsdlr. 443-47,

PAGEID #49599); and

e Plaintiff's cardiac conditiorlid “not appear to be causing any more than minimal
functional limitations (Tr. 32 PAGEID #83.

Taking all this into account, th&lLJ determined that there was “no available evidence” that
Plaintiff's cardiaccondition would precludker from performig arange oflight exertional work
activity. (Tr. 32 PAGEID #84.

As to Plaintiff’'s hepatitis and anemia conditiotiee ALJ noted that, although Plaintiff
suffered severe itching, “she had a gradual resolution of her symptoms.” (PAGEID #84
see alsalr. 334, PAGEID #386 More specifically, the ALJ observed that, just four months
after Plaintiff“allegedbecoming disabled, the claimant reported that she felt the best she had felt
in months and that she had no other linedated concerns.(Tr. 32 PAGEID #84 see alsalr.
334, PAGEID #38% At that time, laboratory testing showed improved condition, with just
minor abnormalities, and Plaintiffas reportedly “asymptomatic.” (Tr. 3BBAGEID #85 see
alsoTr. 335 PAGEID #387. The ALJ likewise observed that there was:

no evidence of recurrence of jaundice, pruritus or other worrisome signs or syngbtoms

hemolysis or liver abnormalitiesThe claimant’s liver condition and anemia have been
reported to remain stable through the claimantstnecent medical records.

11



(Tr. 33 PAGEID #85% see alsalr. 443-56, PAGEID #495-508). Therefore, the ALJ concluded
that he properly accommodated any sym@aaused by exacerbations ofgheonditions in
determining Plaintiff's residual functional capacitfr. 33 PAGEID #85.

As to Plaintiff’'s Hodgkin’s lymphoma, the ALJ noted that, although imaging lkedea
abnormalities in May 2010, those abnormalities had been present sinc® R0Ef remaned
“asymptomati¢,and Plaintiff's doctor did not make any recommendations for treatn{@nt.
33, PAGEID #85 see alsalr. 330-31 PAGEID #38283). The ALJ further observed that
Plaintiff had not sought any additional treatment for this condition since 201033 PAGEID
#85). Thus, the ALJ stated that he had given Plaintiff “the utmost benefit of a doubt” by
including Hodgkin’s lymphoma as a severe impairment and found that the specifidd&res
functional capacity would accommodate any linntias imposed by this condition” by limiting
Plaintiff to a range of light exertional workd.

In addition, the ALJ found that medication was able tdrobRlaintiff's hypothyroidism
and Dr. Geiger found her conditiom be “stablé in October 2012 and February 201d. The
ALJ stated thatalthough the condition did not appear to be causing Plaartifffunctional
limitations, “to afford the claimant the benefit of the doubt,” he “considersdtbevere
impairment” and determindtiat the given residual functional capg@ccommodates this
condition. Id.

The ALJ also examined Plairitg lupus, which the Court discussinfra. Based upon
his review and discussion of the objective medical evidence, the ALJ found:

[o]verall, the claimant has a treatment history which fails to demonstrate a physical

condition of the degree of severity for which she has alleged. The cldiamatcardiac

condition for which there have been no exacerbations during the period at issue and with

noresidual effects. The claimant’s hepatitis, anemia, and hypothyroidismtede
controlled by medication with only a few exacerbations and all are remaiairig.sfThe

12



claimant’s Hodgkin’s disease has only been treated conservatively duringititegpe

issue and, in fact, it was reported that the claimant was asymptomatic. The t¥aiman

lupus does not appear to be causing any more than mild limitations on the claimant’s
ability to function. These conditions do not appear to be causing any more tharaimi
functional limitations a[t] this time.

Id. The ALJ alsaconsidered the opinions of the state agency consultants, who were “in lock step

agreement” that Plaiifit had no severe impairments. (Tr.,32AGEID #8§. Based on the

foregoing the ALJ concluded that Plaintiff's conditions were “netrly as severe as alleged.”

(Tr. 33 PAGEID #85. However, to afford Plaintiff “the maximum benefit of the doubt,” the

ALJ “included all of these conditions as severe impairments and more than génerou

accanmodatedor them in the . . residualfunctional capacity.”ld.

The ALJ next observed that Plaintifiaily activitiesundermined her credibility,
because her activiti¢are not limited to the extent one would expect, given her complaints of
disabling symptoms and litations.” (Tr. 33-34PAGEID #8586). In particular, the ALJ
noted, among other thinghat Plaintifftakes care gpets, has no problems with personal
hygieng is able to prepare meatiesthe dishesfolds clothes, dusts, shops, gardens, and
volunteers. (Tr. 34PAGEID #8§. The ALJfurtherdetermined that Plaintiff's activities
underminedher credibility concerning the severity of her symptoms &ede ‘not consistent
with atotally disabled individual.”ld.

In addition, the ALJ considered the third-party report of Plaintiff's husband slJame
McGee, and found his statements did little téstaw Plaintiff’s credibility. (Tr. 34PAGEID
#86; citing 8E). The ALJ made this findibgcause Mr. McGee’s “statements come from an
understandably biased point of view, and they are a mere rehash of claisudnctive

allegations, which . . . are inconsisternth the evidence as a whole.” (Tr.,32AGEID #86.

The ALJ next determined that Plaffis work history also undermined her credibility.

13



Id. Specifically, the ALJ noted th&tlaintiff stopped working in 2007 “due to a businesigted
layoff rather than because of the allegedly disabling impairments,” ane tdeo evidence of a
signficant deterioration in [her] medical condition since that fayold.; (see alsalr. 209,
PAGEID #261). Thus, the ALJ found a “reasonable inferetie’Plaintiff's “impairments
would not prevent the performance of that job, since it was beingmedoadequately at the
time of layoff despitex similar medical condition.”ld.

Based upon the foregoing, the ALJ noted and followed the appropriate standards,
performed an appropriate evaluation of the evidence, and clearly artichiatieases of his
credibility deerminations. Although the ALJ considertiintiff's subjective complaints, he
found that those complaints were not entirely credible. The analysis and dredibili
determination of the ALJ enjoy substantial support in the recacdordingdy, the Court will
not—and indeed may notrevisit that credibility determinatiosee Jones v. Comnof Soc.
Sec, 336 F.3d 469, 476 (6th Cir. 2003), and the undersigned Magistrate Judge recommends
overruling ths statemenof error.

B. The ALJ’s Determination that Plaintiff's Impairments Do Not Meet or Equal
Listing 14.02

Plaintiff next argues that th&LJ erred at Step 3 becauberecord contains evidence
that she met or equaled Listing 14.02A claimant will be found disabled if hampairment
meets or equals one of thstingsin the Listing of ImpairmentsTurner v.Comm’rof Soc. Sec.
381 F. App’x 488, 491 (6th Cir. 2010) (citing 20 C.F.R. §§ 404.1520(a)(4)(iii),
416.920(a)(4)(iii)). At Step 3of the disability evaluation process, ttlaimant bears thieurden
of demonstrating thahe criteria of a listing are met or that lpairment is the medical

equivalent of a listing Reynolds vComm’rof Soc. Sec424 F. App’x 411, 414 (6th Cir. 2011);

14



Jones 336 F.3d at 474. In order to obtain reversal on this groucldjmant must satisfy all of
the criteria to meet the listindRabbers vComm’rof Soc. Se¢582 F.3d 647, 653 (6th Cir.
2009). “An impairment that manifests only some of those criteria, no matter hoselgedees
not qualify.” Sulivan v. Zebley493 U.S. 521, 530 (1990Although a ALJ’s evaluation of the
listings must contain sufficient analysis to allow for meaningful judicial reviaynolds424 F.
App’x at 415-16, the ALJ is not held to a “heightened articulation standard” for a firding t
listing hasnot been met or equale@ledsoe v. Bardhartl65 F. App’x 408, 4116th Cir. 2006).

With respect to lupus, Listing 14.02(A) provides, in pertinent part:

14.02 Systemic lupus erythematosus. As described in 14.00D1 with:

A. Involvement of two or more organs/body systems, with:

1. One of the organs/body systems involved to at least a moderate level of
severity; and

2. At least two of the constitutional symptoms or signs (severe fatigue, fever,
malaise, or involuntary weight loss).

20 C.F.R. § 404, Subpt. P, App. 1. In support ofgosition, Plaintiff relies othe questionnaire

comgeted by Dr. CholakDr. Cholak was not Plaintiff's treating physiciand had not

personally examined Plaintiffut hadaccess to Plaintiff's medical recorddoc. 14 at 10).

Plaintiff explains that
[u]sing this information and his own medical experience, Dr. Cholak determined that the
Plaintiff had lupus which involved two or more organs/body systems (ocular, respirato
cardiovascular, renal, skin neurological and mental). (Tr. 453-454). Dr. Cholak
documented the Plaintiff’'s associated symptoms of aches, weakness, anxiety, a
depression and constitutional symptoms of sever fatigue, fever, malaise, vesgid.

Id. Plaintiff contends thahe ALJ failed togive Dr. Cholak’s opinion appropriate consideration

because it demonstrates that her impairments meet or equal the critéstanign 14.02A.

The ALJconsidered the questionnaire completed by Dr. Cholak, and noted:

15



Dr. Cholak reported that the claimant had systemic lupus erythematosus which involved
joints, muscles, ocular, respiratory, cardiovascular, renal, skin, neurologicaiental
body systems. He described the claimant’s symptoms as aches, weakness amukiety,
depression. He also reported that this condition involved two or more organs/body
systems with significant, documented constitutional symptoms and signs of severe
fatigue, fever, malaise, and weight losse fdrther reported that this condition had lasted
or was expected to last for at least twelve months.
(Tr. at 30 PAGEID #82). However, the ALJ found that Dr. Cholak’s assessment was entitled to
“very little weight” for several reason&d. First, the ALJ observed that Dr. Cholak vaasther
a treating nor an examining physiciad. Next, the ALJ found thahe longitudinal meidal
records did not support Dr. Cholak’s conclusidinally, the ALJ reviewed theecords from
theMayo Clinicand [did] not find any significant medical evidence to supporséveriy of the
complaints. . . 7 Id.
To challenge the ALJ’s analysBlaintiff relies onRockson vComm’rof Soc. SecNo.
13-cv-14486, 2014 WL 5421239, at *5-7 (E.D. Mich. Oct. 24, 2044)ase in whicthe ALJ
failed to satisfy his obligation of analyzing whether the plaintiff met the listimgRocksonthe
District Court noted thdf tihe ALJ did not rejectthe plaintiff's| claim that sh¢wag suffering
symptoms of lupus, nor dite reject the medical evidence attesting to those symptostsad,
he challenggl] the extent to which thossymptoms affect[edper ability to perform work
functions’ 1d. at *5. TheDistrict Court found thathe ALJs consideration othe plaintiff's
ability to perform work functionwas] irrelevant to a Listings determination under 14.00,” and
an inappropriate basis to find the plaintiff failed at Stepd3.
Rocksornis inapposite. At Step 3 in this casee tALJdid not accept the medical
evidence suporting Plaintiff's symptoms, nor did hmse hidisting determination on her ability

to work. To the contrary, the ALJ foutitiatthe medical evidence relied upon by Dr. Cholak

and Plainff's medical record as a whollid not support Listing 14.02érequirements The
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ALJ carefully examined the medical evidenmegevant to lupus, including:

atan appointment near the date of onBé&intiff “was found to be doing great
with regar@ to her lupus.” (Tr. 32PAGEID #84 see alsdlr. 472 PAGEID
#524).

at a followup appointment in April 2009, it was determined that Plaintiff “was
doing okay” and “her condition was stable.” (Tr, BAGEID #84 see alsalr.
468, PAGEID #520

at a followrup appointment six months later, “the claimant reported that she was
using sunblock and was having good results.” (TyFEGEID #84 see alsdlr.
353 PACGEID #405.

in April 2010, “the claimant was noted to have an exacerbation of this condition
with a lesion on her back. The claimant did not follow up on this condition for six
months at which time it was noted that claimant had abnormal lesions on the back
and chest. However, when reexamined on October 19, 2010, these areas were
noted to be healed.” (Tr. 32, citing Ex. 10F, PAGEID)#84

in October 2012, “Dr. Geiger’s assessment was chronic systemic lupus
erythematosus; however, he found the claimant’s skin to be normal upon
examination. The claimant then did not follow up with Dr. Geiger for nearly four
months, a[t] which time, the claimant presented for rash on her left arm, but the
claimant reportedhat the rash was improving.” (Tr. 32ting Ex.8F, PAGEID

#84).

Based upon his review of the entire medical rectivel ALJ determined that “while the claimant

does have lupus, the severity of that . . . condition does not reach a debilitating (Exe32,

PAGEID #89.

Plaintiff bears the burden of demonstrating that Listing 14 @®Ariaare met or that her

impairment is the medical equivalent of the Listifidiough Plaintiff disagrees with the ALJ’s

evaluation of her medical record, she points to no evidence beyond Dr. Cholak’s assessment

demonstrate that she suffered from lupus that met the Listing in 14.02A. ThuosffPéals to

demonstrate thahe ALJ’s finding is not supported by substantial evidence.
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C. The ALJ’s Failure to Obtain a Medical Expert

Finally, SSR 96-6p, in relevant pargquires an ALJo obtainan updated medical
opinion “[w]hen additional medical evidence is received that in the opinion of the adatinest
law judge . . . may change the State agency medical or psychological corstildiry that
the impairment(sis not equivalent in severity to any impairment in the Listing of Impairments.”
SSR 966p, 1996 WL 374180 (July 2, 1996 An ALJ enjoys “substantial discretion” in
determining if new evidenaseeds to be evaluated by a medical exgenimmer v.Commi of
Soc. Se¢No. 2:14ev-2245, 2015 WL 7294539, at *7 (S.D. Ohio Nov. 19, 2015). Stated
differently, SSR 96-6p “explicitly grants the ALJ the discretion to determine whdtaarawly-
submitted evidence so changes the landscape of the claimant’'s impairments tpattacoaid
now find them to medically equal a listingld. (quotingJohnson vComm’rof Soc. SecNo.
13-11658, 2014 WL 4798963, at *8 (E.D. Mich. Sept. 26, 2014)). The ALJ is not required to
make an explicit determination as to whether the new evidence requires an updated medi
opinion. See e.g, Johnson2014 WL 4798963, at *9 (“The record substantially supports the
ALJ’s implicit determination that an updated medical determination is not required
(footnote omitted)).

After the state agency medical consultants had conducted their y@&laantiff submitted
additional Mayo Clinic records which reflect a small bowel obstruction andiregaurgery that
took place before the onset date, lesions found prior to the onset date resulting from lymphoma
and a blood transfusion. (Tr. 285-306, PAGEID #33).-5®1e ALJ examinedhe additional
medicalrecordsandfound no need to obtain an updated medical opinion. The Court cannot
deem that to be an abuse of discretion. ConsequerglZdbrt finds no merit in Plaintiff's final

statement of error.
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V. RECOMMENDED DISPOSITION

For the reasons stated, iRECOMMENDED that the Plaintifs statement of errors be
OVERRULED and that judgment be entered in favor of Defendant.

V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withigefourt
(14) days of the date of this Report, file and serve on all parties written objectidraséo t
specific proposed finding or recommendations to whichatioje is made, together with
supporting authority for the objection(s). DAstrict Judge of this Court shall makela novo
determination of those portions of the Report or specific proposed findings or recortiorenda
to which objection is made. Upon proper objectioDjsdrict Judge of this Court may accept,
reject, or modify, in whole or in part, the findings or recommendations made hereirecease
further evidence or may recommit this matter to the Maggestradge with instructions.

28 U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the district judge réweReport
and Recommendatiae novo and also operates as a waiver of thetriglappeal the decision of
the District Court adopting the Report and Recommendatae. Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.

Date: May 2, 2016 /s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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