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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DELAWARE COUNTY
BANK AND TRUST COMPANY,

Plaintiff,
Civil Action 2:15-cv-945
Judge James L. Graham
V. M agistrate Judge Elizabeth P. Deavers

PMAC LENDING SERVICES, INC., etal.,

Defendants.
OPINION AND ORDER

Plaintiff, the Delaware County Bank and Trust Comp@B¥CB”), brings this action
against PMAC Lending Services, Inc. (“PMAC”) and John BdEhis Court has jurisdiction
over this action pursuant to 28 U.S.C. § 1332, the federal statute governing diversiigtions
This matter is before the Court for consideration of PMAC’s Motion to Trangeu®/ (ECF
No. 3),DCB’'s Memorandum in Opposition to PMAC’s Motion (ECF No.BMAC's Reply
(ECF No. 10), an@®CB's Surreplyto PMAC’s Reply (ECF No. 12). PMAC seeks a Court order
transferring this matter to the United States District Court for the Central Dist@etlidbrnia
(“Central District of California”)pursuant to 28 U.S.C. § 1404(4)CB opposes transfer. For
the reasons set forth below, PMAC’s Motion to Transfer VenD&ENIED. (ECF No. 3.)

I
This dispute arose out of busineleslings between DCB, Residential Finance

Corporation (“RFC”), and PMACDCB is an Ohio corporation that has offices in Delaware and

'DCB raises several claims, including unjust enrichment, convefsi@tlosure of a
security interest, replevin, breach of contract, and accounting. (Pl.’s Con28-68] ECF No.
2)
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Franklin counties It is not authorized to do business in any other state. PMAC is a California
corporation that has an office and statutory agent in Ohio and is authorized to trassats in
Ohio. RFC wasacorporationwith its principal place obusiness in Columbus, Ohtiloat

originated mortgage loans and was a sa@wicer approved by Fannie Mae and Ginnie Mae.

DCB alleges that in 2012 and 2013, it made loans to RFC and took blanket liens on
RFC'’s assetas collateral DCB assertghat an important asset of RFC’s was its Mortgage
Servicing Rights“MSRs”). In 2013, after RFC implode®MAC acquired substantial assets
from RFC More specifically, on December 9, 2013, RFC and PMAC entered in&R “
Purchase Agreemeéninder which RFC transferred all of its scheduled MSRs to PMAC.
(Compl. Ex. 4, ECF No. 2. PMAC assertshat RFC representatives tragelto Chino Hills,
California to negotiate and execute the MSR Purchase Agreement.

PMAC also acquired RFC'’s loan pipeline. Tban pipeline iSRFC’s potential
business through loans that were moving through the closing process, from impplicat
underwriting approval, appraisal, and closing.” (Def.’s Mot. to Transfer VenueBN®B. 3.)

In February 2014, PMAC, DCB, and RFC entered intbaah Pipeline Agreemeritwhich was
amended on March 3, 2014 and June 16, 2014. (Compl. Ex. 6, ECF No. 2.)

DCB'’s claims stem from the MSR Purchase Agreement (Compl. Ex. 4, ECF Nal 2) a
the Loan Pipeline Agreement (Compl. Ex. 6, ECF No.[XLB asserts that PMAGwes it the
value of or proceeds from the MSRs because PNMAChased the MSReom RFCsubject to
its lien. PMAC contends, howevethat DCB does not have a valid security interest in the MSRs

and therefore it does not owe DCB traue of or proceedsom the MSRs* PMAC asserts that

?In its Motion to Transfer Venue, Defendant makegumentselated to the merits of this
casethat have nothing to do with which venue is proper. The Court wikdditess any
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Fannie Mae is the true owner of the MSRs and that Fannie Mae’s representatives are in
California.

DCB alsoalleges that PMAC owes it certain profitsder the Loan Pipeline Agreement.
PMAC concedes that DCB’s claims related to the Loan Pipeline Agreement haveesa great
connection to Ohio.

On March 16, 2015, PMAC removecetmstantaction from the Delaware County, Ohio
Court of Common Pleas to this Court. The following day, on March 17, 2015, PMA@diled
Motion to Transfer Venue. In support of its Motion to Transfer VeRMAC presents several
arguments as to why this action should be transferred to the United States Oairt for the
Central District of CaliforniaDCB opposs transfer and asserts that the Central District of
California is a not a “more convenient” forum.

.

Section 1404(a) provides as follows: “[flor the convenience of parties and wgnegsse
the interest of justice, a district court may transfer any civil action to anydiitect or division
where it might have been brought . . ..” 28 U.S.C. § 1404(a). Thus, the threshold consideration
is whether the action could have been brought in the transferee Kayrt.. Nat’l City Mortg.

Co, 494 F. Supp. 2d 845, 849 (S.D. Ohio 2007). If so, “the issue becomes whether transfer is
justified under the balance of the languafj€ 1404.” Id.

Here,DCB does not dispute that the Central District of California is a proper venue for

this action Accordingly, the issue before the Court is whether transfer is justified under § 1404.

See id.

contentions related to the merits of this acabthis juncture.
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“The moving party bears the burden of showing the need to transfer vedlage"Rock
Const. Co. Ltd. v. Admiral Ins. C2:10CV-1031, 2011 WL 3841691, at *5 (S.D. Ohio Aug.
30, 2011) (citinglamhour v. Scottsdale Ins. Ca11 F. Supp.2d 941, 945 (S.D. Ohio 2002)).
The moving party must demonstrate that the proposed transferee courtdee@nvenient
forum, not [simply] a forum likely to prove equally convenient or inconvenieviaih Duserv.
Barrack 376 U.S. 612, 645-46 (1964ge also Shanechain v. Macyis;., 251 F.R.D. 287, 292
(S.D. Ohio 2008) (“[Section] 1404 does not allow . . . for transfer if that transfer would ortly shif
the inconvenience from one party to another.”).

A district court deciding a § 1404(a) motion “has broad discretion to graeiny” the
requested transfelPhelps v. McClellan30 F.3d 658, 663 (6th Cir. 1994). Courts generally
consider a variety of private and public factors when considering a motion tetremafmore
convenient forum.Moore v. Rohm & Haas C0446 F.3d 643, 647 n.1 (6th Cir. 2006). The
Court considers the following interests of the litigants:

“[PJlaintiffs forum preference as manifested in the original choice; the

defendant’s preference; whether the claim arose elsewhere; the convenierce of th

parties as indicated by their relative physical and financial condition; the
convenience of the witnessésit only to the extent that the witnesses may
actually be unavailable for trial in one of the fora; and the location of books and
records (similarly Inited to the extent that the files could not be produced in the
alternative forum).”

Slate Rock Constructio2011 WL 3841691 (quotingumara v. State Farm Ins. C&5 F.3d

873, 879-80 (3d Cir. 1995)). The Court also considers the following interests of the public:

“[T]he enforceability of the judgment; practical considerations that could make

the trial easy, expeditious, or inexpensive; the relative administrative diffioulty

the two fora resulting from court congestion; the local interest in idecldcal

controversies at home; the public policies of the fora; and the familiarity of the
trial judge with the applicable state law in diversity cases.”



Because the parties agree that this action could have been brought in the Central Dist
of California, the Court must weigh the various private and public factors to detevimitieer
transfer is appropriate. For the reasons explained below, the Court concludes thiviant
factors weigh against transfer.

A. Privatelnterests

PMAC has failed to submit evidence tll@monstrates théte Central District of
California will beamore convenienfiorum for the litigants.

1. Choiceof Forum

In determining whether transfer is appropriate, Courts are to consider affdaontginal
choice of forum. PMAC contends that DCB’s forum choice is entitled to less wmgatse
following removal, DCB is no longer in its chosen forafiDelaware CountyOhio. DCB
counters PMAC'’s contention:

[DCB’s] choice of forum is entitled to greater weight than suggestedVACP

since [DCB] is located in Delaware County, Ohio, conducts business in Franklin

and Delaware County, Ohio, and this matter has been transferred to the federal

coutt pending in Franklin County, Ohio. In essence, while this matter has been
removed from state court to federal court, this matter is still pending in the same
general locale as [DCB] selected for its forum.

(Pl.’s Resp. in Opp 8, ECF No. 5.)

This Caurt has held that ‘glaintiff's choice of forum is entitled to somewhat less weight
when the case is removed to federal court because the plaintiff is no longer in his or éer chos
forum.” Dayton Superior Corp. v. Ya@88 F.R.D. 151, 166 (S.D. Ohio 2012evertheless

someweight is still given to DCB’s decision to bring this action in Ohio. Tadtortherefore

weighsslightly in favor of DCB because itdaims havea substantial connection ¢entralOhio.



PMAC contends, howevehat this actiorhas a greater connection to California than to
Ohio. With regards to DCB'’s claims related to the MSRs, PMa&GertshatRFC sent its
representaes to Chino Hills, Californiavhere the MSR Purchase Agreement was negotiated,
executed, and performed. PMAC also contends that the transfer of the MSRs to RjU#€ire
approval from Fannie Marepresentatives who are locatealifornia andhat the MSRs and
records riated to them are in CaliforniaNeverthelessPMAC does not contend that
representatives froMCB evertraveled to California at any point to negotiate or conduct activity
related to the MSR Purchase Agreenarthe Loan Pipeline AgreemerfRather DCB
maintains thatt wasPMAC'’s representativesho traveled to Ohio on multiple occasions to
meetwith DCB representatives while negotiating its purchase of RFC’s assets.

In addition,the claims at issue involve a dispute over whether DCB has a right to the
value of or proceeds from the MSRs that RFC sold to PMA&:se claims necessarily are
connectedo the state of Ohio. A®e record reflectf9CB and RFCallegedlyentered into a
security agreemeih Ohio, under which DCB loaned RFC funds in exchange for a blanket lien
on its assetsncluding the MSRs DCB allegeshat it perfected its securitgterest inRFC’s
assés by filing a Financing Statement Withe Ohio Secretary of Staté.is PMAC'’s position
that DCB's lien is not valid and that DQasreleased its lien on the MSRsThus, the bulk of
the issuedn this casewill require consideration dhe security agreemehetween DCB and

RFC, whichwas executeth Ohio.

3Again, nothing in this Order is to be construed as erdehation on the meritsThe
Court only addresses the parties’ angunts on the merits to determine which foruas a greater
connection to DCB'’s claims.
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With regard to DCB'’s claims related to the Loan Pipeline Agreement, PMA¢:den
they have a greater connection to OHinder these circumstancelsetCourt cannot conclude
that the instant cause of actibas a greater connection@alifornia.

2. Convenienceof the Parties

PMAC fails to demonstrate that the Central District of California will be a more
convenient forum for the partieCB des not conduct business in California, did not travel to
California at any point to negotiate the contracts at issue, and does not have counsel in
California. If this action is transferred, DC&t a minimumyould be required to find counsel in
and travel to CaliforniaContrarily, PMAC conducts business nationwide, had officers travel to
Ohio to meet with DCB'’s representatives while negotiating the contracts atassleas
counsel, a statutory agent, and an office in Ohio. Thus, DCB would be more inconvenienced by
a transfera the Central District of California than PMAC will ifehis action proceeds in this
forum. While the Central District of California may be more convenient for PMAGII not
be more convenient fall of the parties.This factor therefore weighs in favor of DCB.

3. Convenience of the Witnesses

PMAC contends that Fannie Mae is the actual owner of the MSRs, and asserts that
Joseph Grimes, who works at Fannie Mae’s California office, will be called dsessv PMAC
asserts that Mr. Grimes is maibject to compulsory process in the Southern District of Ohio and
that, if he agrees to attd a hearing in Ohio, the cost would be significatMIAE does not
contend, however, that Mr. Grimes would be unavailable to testify if the casg¢oy@ioceed in
this district. PMACalso asserts that many fact witnesses related to the MSR claims are located

in California.



On the other hand)CB anticipatest will call at least five of its employees as witnesses.
It also anticipates calling at least four thpdrtywitnesses whareformer employees of RFC,
including two of RFC’s principals, David Stein and Michael Isad&9AC concedes that David
Stein and Michael Isaacs, who live in New Albany, Ohio, will be necessargsses DCB
further submitghat it will call a witness who is located in Texas.

In this case, witnesses will be inconvenienced whether the case is transfeemdios
in this Court. {T]he convenience of the witnesses does not weigh heavily in the balance when
there are witnesses onth sides of the case who will be inconvenienced depending on which
forum is selected.Bartell v. LTE Club Operations Cd\o. 2:14CV-00401, 2015 WL 770341,
at *7 (S.D. Ohio Feb. 23, 2015Becausavitnesses on both sides will be inconvenienced, this
factor does not weigh heavily in favor of either party. To the extent it weighgandéeither
party, it weighs slightly in favor of DCB because RFC’s former empkowed shareholders,
who are necessary witnesses, are located in Ohio.

4. Location of Booksand Records

PMAC asserts that its records, particularly those related to the M&Recated in
California. DCB asserts that its records are located in Brcausehese documents can be
produced elecbnically, this factor does not weigh in favor of either pa®ge Bartel2015 WL
1730415, at * 4.
B. PublicInterests

1. Court Congestion

PMAC asserts that transfer is appropriate because this Court's dookere congested
than that of the Central District of Californi@MAC cites Federal Judicial Caseload Statistics,

which indicate thathe timeinterval between filing and disposition for the twelve-month period
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ending March 31, 2014, was quicker ie t@entral District of California than the Southern
District of Ohio.* DCB points out that PMAC has not alleged that this Court cannot
accommodate this casdlonetheless, based on it@apresented by PMAC, it appears that the
parties could reach a disposition more expeditioustii@Central District of California. This
factor therefore weighslbeit only slightlyin favor of PMAC.

3. Local Interests

This factor does not weigh heavily in favor of either pa@alifornia courts have an
interest in adjudicating matters involving California corporations, and Ohio covdsaha
interest in resolving matters involving Ohio corporations. To the extent this faeighs in
favor of either party, it weighs in favor of DCB, as PMAC has an office in Ohio and is
authorized to do business in OhiBurther, as explained above, the claims have a greater
connection to Ohio than to California.

4. Familiarity of the Judge with the Applicable State Law

In this case, the parties disagree over whether Ohio or California lawsapphe Court
need nomake that determinaticat this juncture.Even if California lawapplies, there is no
reason to transfer this action to the Central District of California on that bbasause RAC has
not demonstratethat controlling law orthe claims at issue is “unclear, unsettled, or difficult.”

AMF, Inc. v. Computer Automation, In&32 F. Supp. 1335, 1347-48 (S.D. Ohio 1982)

“In the Southern District of Ohio, the median time interval from filing to disposition was
9.6 maths, and of the thirty cases that went to trial, the median time interval betwegarfidin
disposition was 29.4 months. In the Central District of California, the medianriareal
between filing and disposition was 5.8 months, and of the 146 tegeasgent to trial, the median
time interval between filing a disposition was 21.4 months. (PMAC’s Mot. to Eah$f ECF
No. 3) (citinghttp://www.uscourts.gov/Statistics/FederalJudicialCaseloadStatistics/akseloa
statistics2014.aspx).
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(finding that “there is no reason why this action need be transferred to Califsinmge
Defendant has failed to demonstrate that California law is unclear, udsetttéfficult . . .”).
Further, “[a]lthough choice of law provisions are relevant to venue, such provisiamst are
dispositive.”"Midwest Motor Supply Co. v. Kimbal61l F. Supp. 1316, 1319 (S.D. Ohio 1991).
Accordingly, even if the MSR Purchase Agreement and the Loan PipelieerAgnt contain a
California choice of law provision, that alone is insufficient to warrant teans

In sum,PMAC has failed to demonstrate that the Central District of Californianisra
convenient forum for this litigation. The Court concludes that transferring¢han would
only shiftanyinconvenience from PMAC to DCBSeeShanechain251 F.R.D. at 292
(“[Section] 1404 does not allow . . . for transfer if that transfer would only shift the
inconvenience from one party to another.”). The Court has broad discretion to grant ar den
requested transfetd. After reviewing the facts of this case, feurt is not convinced th#te
relevant factors weigh in favarf transfer to the Central District of Californidccordingly,

PMAC'’s Motion to Transfer Venue BENIED. (ECF No. 3.)

IT ISSO ORDERED.

Date: May 21, 2015 [s/ Elizabeth A. Preston Deavers
Elizabeth A. Preston Deavers
United States Magistrate Judge
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