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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DAVID KEELEY,

Petitioner,
Case No. 2:15-cv-00972
V. JUDGE MARBLEY
Magistrate Judge King
WARDEN, BELMONT
CORRECTIONAL INSTITUTION,

Respondent.

OPINION AND ORDER

On August 24, 2016, the Magistrakedge recommended that thmended Petition for a
writ of habeas corpus pursuant to 28 U.§§C2254 be dismissed as procedurally defaulted.
Report and Recommendation (ECF No. 18). Petitioner has objected to that recommendation.
Objection (ECF No. 19). Pursuant to 28 UCS.8 636(b), this Court has conductedeanovo
review. For the reasons that follow, Petitiongdijection (ECF No. 19) iSOVERRULED.

The Report and Recommendation (ECF No. 18) iADOPTED andAFFIRMED. This action is
herebyDI SM1SSED.

Petitioner’s request for avidentiary hearing iIDBENIED.

Petitioner challenges his convictions aftgury trial in the Washington County Court of
Common Pleas on two counts of rape and three counts of gross sexual imposition. The trial
court imposed an aggregate sentenf seven years’ incarce@ii The Ohio Fourth District
Court of Appeals affirmed the judgment of thr@l court, denied Petitioner’'s application for
reconsideration, and denied Retier's application to reopethe appeal pursuant to Ohio
Appellate Rule 26(B). The Ohio Supreme Caletlined to accept jurigttion of Petitioner’s

appeal — which he indicated was from both theialeof his motion forreconsideration and the
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denial of his Rule 26(B) applation -- pursuant to St.Prac.R. 7.08(B)(4). As outlined in the
Magistrate Judge'®eport and Recommendation, Petitioner also unsuoessfully pursued post
conviction relief.

Petitioner claims in this action that thealrcourt denied him due process by failing to
clear jury confusion dung deliberations (claim one); that he was denied a fair trial due to the
prosecution’s use of expert testimony (claimwo); that the evidence is constitutionally
insufficient to sustain his convictions (claimrek); that he was denied a fair trial due to
prosecutorial misconduct (claim figu that he was denied the effective assistance of counsel
(claim five); that he was denied due processdiadovery in violation of Ohio law (claim six);
that he was convicted in violah of the Fourth Amendmentlé&m seven); and that he was
improperly prejudiced by statements to thedrae(claim eight). The Magistrate Judge
recommended dismissal of all of Petitioner’'s miaibased on Petitioner’'s procedural default in
failing to raise his claims on direct appeal. Te éxtent that any of Patiher’s claims may rely
on evidence that is not readily apparent fromn fiice of the record, thdagistrate Judge noted
that Petitioner failed to raise such issue$is post conviction proceedings, and the record did
not reflect that he could me#te strict requirements for tHi#ing of a second post conviction
petition under O.R.C. § 2953.23. BFetier objects to the MagisteaJudge’s recommendation of
dismissal of his claims as procedurally defaulted.

ClaimsFive, Six, and Eight

Petitioner objects to the Magiate Judge’s recommaation of dismissal, as procedurally
defaulted, of his claim of the denial of the effee assistance of trialocinsel (claim five), his
claim of the denial of due press and discovery violations (rtasix), and his claim of the

denial of a fair trial due to prtrial publicity (claimeight). The Magistrate Judge found that to



the extent that any of the claims relied on eve#ethat is not readily apparent from the fact of
the record, the claims were procedurally ddtlibecause Petitioner did not raise them in his
post conviction proceeding&eport and Recommendation (PagelD# 1806). In his objections,
Petitioner insists that he properigised these off-the-record claims in his first petition for post
conviction relief and points to ldemorandum of Law in Support of Petition for Writ of Habeas
Corpus and Appendix, with attached documents, that, fe@presents, he submitted in support of
these claims in post conviction procew$. (ECF Nos. 19-1, 19-2).

A brief review of the procedural historin regard to Petitioner's post conviction
proceedings is helpful. On December 5, 20Whjle his direct appeal remained pending,
Petitioner filed a petition for pbsonviction relief. The triatourt dismissed various claims
raised in those proceds, reasoning that those claim®&re barred by # doctrine ofres
judicata. Sate v. Keeley, No. 13CA34, 2014 WL 800488, at *1 (Ohio App! Dist. Feb. 21,
2014). The state appellate couneesed that portionf the trial court'gudgment, holding that
res judicata did not apply because the direct appeal from the judgment of conviction was still
pending. (ECF No. 7-1, PagelD# 614-621). Purst@tite remand of thetate appellate court,
the trial court entered judgment after finding that appellant had “failed to show that he is entitled
to post conviction relief.”Sate v. Keeley, No. 13CA34, 2014 WL 800488, at *2 (Ohio App! 4
Dist. Feb. 21, 2014). The state appellate couretftar affirmed the trial court’s dismissal of
petitioner’s post conviabin petition, holding thaPetitioner’s claims were now barred by Ohio’s
doctrine ofres judicata. Id. The Ohio Supreme Court declined to accept jurisdiction of
Petitioner’s appeal m that decisionSate v. Keeley, 141 Ohio St.3d 1455 (Ohio 2015).

The trial court initially dismissed other gosonviction claims i(e., issues Petitioner

indicates that he now presentshiabeas corpus claims five, sird eight) for failure to submit



evidentiary material sufficient tustify relief. (PagelD# 525-26)The appellate court affirmed
that portion of the trial@urt’s decision, stating in relant part as follows:

We agree that appellant’s failute file supportng evidence does

not automatically constitute sufficient grounds to deny the
postconviction relief petition. Walso agree the wording in the
[trial court’s] February 27, 20121glgment might cause appellant to
conclude that the trial court dismissed the claims solely for that
reason.FN3. However, our reading of the entry as a whole makes
clear that the court’s reason for the dismissal is that appellant had
not made “sufficient operative allegations” to show entitlement to
relief under R.C. 2953.21. We beliethat the trial court is correct

on this point.

FN3: For instance, at one point in the entry the trial court states

“Petitioner has submitted no supporting evidence outside the

record for any of the claims maftberein are] dismissed.”

At this juncture, we observe that appellant’s petition is a very

lengthy, rambling catalogue ofigvances concerning the manner

that his criminal case was prosecutdts, at best, difficult to read

or to understand. Even if we appliedeanovo standard of review,

we would determine that no error apparent in the trial court’s

decision. Thus, we can find no abuse of discretion.
Decision and Judgment Entry (ECF No. 7-1, PagelD#619-21). On June 5, 2013, the Ohio
Supreme Court declined &xcept jurisdiction of thaippeal pursuant to&.Prac.R. 7.08(B)(4).
(PagelD# 663). Thus, it appears that at leastesof Petitioner’'s claimpresented in his post
conviction proceedings may have been resolved on the merits.

Even assuming that Petitioner has preserved some of his off-the-record claims for a

merits review by this Court, hawver, the record nonetlesis fails to establisthat any of these

claims warrant federal habeas corpus relief.

! Respondent argues that this language constitutes an application of the prina@pjeditata to these claims.
Return of Writ (ECF No. 7, PagelD# 127, n.5).



Standard of Review
Petitioner seeks habeas relief under 28 €©.S8. 2254. The Antiterrorism and Effective
Death Penalty Act (“AEDPA”) setforth standards govemnyg this Court's redw of state-court
determinations. The United State Supreme Coeoently described AEDPA as “a formidable
barrier to federal habeas reliefr prisoners whose claims havedn adjudicated in state court”
and emphasized that courts must not “lightly dode that a State's criminal justice system has

experienced the ‘extreme malfunction’ for ialn federal habeas relief is the remeddirt v.

Titlow, U.S. , , 134 S.Ct. 10, 16 (2013) (quadtiagington v. Richter, 562 U.S.
86 (2011));see also Renico v. Lett, 559 U.S. 766, 773 (2010) (“ABPA . . . imposes a highly
deferential standard for evaluagi state-court rulings, and demartkat state court decisions be
given the benefit of the doubt.” (internal quada marks, citations, and footnote omitted)).
The factual findings of the statepellate court are presumed to be correct:

In a proceeding instituted by an application for a writ of habeas

corpus by a person in custody purdutnthe judgment of a State

court, a determination of a factusasue made by a State court shall

be presumed to be correct. Thelagant shall have the burden of

rebutting the presumption of wectness by clear and convincing

evidence.
28 U.S.C. § 2254(e)(1). “Under AEDPA, a writ lshbeas corpus should be denied unless the
state court decision was comyrato, or involved an unreasdsla application of, clearly
established federal law as determined by Supreme Court, or based on an unreasonable
determination of the facts in light of tlegidence presented to the state cour@otey v. Bagley,
706 F.3d 741, 748 (6th Cir. 2013) (citiBagle v. Bagley, 457 F.3d 501, 513 (6th Cir. 2006)); 28
U.S.C. 8§ 2254(d)(1) (a petitionenust show that the state cosirtlecision was “contrary to, or

involved an unreasonable application of, cleadgtablished federal law”); 28 U.S.C. §

2254(d)(2) (a petitioner must shdiat the state court relied @m “unreasonable determination



of the facts in light of the édence presented in the State court proceeding”). The United States
Court of Appeals for the Sixth Circuit explained these standards as follows:

A state court's decision is “contyato” Supreme Court precedent

if (1) “the state court arrivegt a conclusion opposite to that

reached by [the Supreme] Court oguestion of lawl[,]” or (2) “the

state court confronts facts thate materially indistinguishable

from a relevant Supreme Court precedent and arrives” at a

different resultWilliams v. Taylor, 529 U.S. 362, 405, 120 S.Ct.

1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an

“unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it

“identifies the correct governing dal rule from [the Supreme]

Court's cases but unreasonablyplegs it to the facts of the

particular ... case” or either wwasonably extends or unreasonably

refuses to extend a legal prin@pirom Supreme Court precedent

to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146

L.Ed.2d 389.
Coley, 706 F.3d at 748-49. The burdensatisfying the standards detth in § 2254 rests with
the petitionerCullen v. Pinholster, 563 U.S. 170, 180 (2011).

“In order for a federal court to find aas¢ court's application of [Supreme Court
precedent] unreasonable, . . . [tlhe state court's application must have been objectively
unreasonable,” not merely “inorect or erroneous.”"Wiggins v. Smith, 539 U.S. 510, 520-21,
(2003) (internal quotation marks omitted) (citivglliams v. Taylor, 529. U.S. at 409 and
Lockyer v. Andrade, 538 U.S. 63, 76 (2003)¥ee also Harrington v. Richter, 562 U.S. at 101
(“A state court's determination that a claim laokerit precludes federal habeas relief so long as
“fairminded jurists could disagree’ on the cormeess of the state court's decision.” (quoting
Yarborough v. Alvarado, 541 U.S. 652, 664 (2004))in considering a a@im of “unreasonable
application” under 8§ 2254(d)(1), courts must fecun the reasonablenesdiod result, not on the
reasonableness of the state court's analy$itder v. Palmer, 588 F.3d 328, 341 (6th Cir. 2009)
(“[O]ur focus on the ‘unreasonablapplication’ test under Sgan 2254(d) shold be on the

ultimate legal conclusion that the state court reached and not whether the state court considered



and discussed every angle of the evidence.” (qudtieay v. Puckett, 286 F.3d 230, 246 (5th
Cir. 2002) én banc))); see also Nicely v. Mills, 521 F. App'x 398, 403 (6th Cir. 2013)
(considering evidence in the state court record that was “not expressly considered by the state
court in its opinion” to evaluate the reasomaia@ss of state court's decision). Relatedly, in
evaluating the reasonablenessaaftate court's ultimate ldgeonclusion under 8§ 2254(d)(1), a
court must review the state court's decision baséely on the record that was before it at the
time it rendered its decisiorRinholster, 563 U.S. at 180. Put simply, “review under §
2254(d)(1) focuses on what a state court knew and digd.at 1399.
Merits

In claim five, Petitioner allges that he was denied thieetive assistance of counsel
because his attorney failed to locate Petiti@nphysician who, Petitioner asserts, would have
verified that Petitioner was impotent and therefcould not have performed any sexual act.
According to Petitioner, herovided notes from his physicialo defense counsel, but his
attorney failed to investigate the issue.Petitioner complains thahis attorney failed to
investigate, interview witnesses, research sifierpiremises, acquire evidence or records, or
provide discovery to the Petitionel support of this claim, Patiner has attached what appear
to be urology notes from Petitioner’s physieaam of April 15, 2010 (ECF No. 19-2, PagelD#
1899); letters from trial counsel dated Octob®, 2011, August 11, 2011néfrom his appellate
counsel, dated November 18, 2011 (PagelD# 1I9WR); an article regarding pregnancy and
“vaginsmus” (PagelD# 1903); a document regaydmental retardation and mental age

(PagelD# 1904, 1907); case law references (Pag&P05-06); what appears to be a copy of a

? Petitioner also raises various issues regarding the denial of the effective assistance of trial counsel which plainly
are based on matters that are readifyaagnt from the face of the recorcdsed ECF No. 19-1, PagelD# 1891-92.)

For the reasons addressedtia Magistrate JudgeReport and Recommendation (ECF No. 18), these claims are
procedurally defaulted.



medical report pertaining to the alleged victfagelD# 1910); a list ahstances of claimed
pre-trial publicity and prjudice (PagelD# 1911); aAffidavit from Gillian Keeley (PagelD#
1913-14); and Petitioneraffidavit (PagelD# 1916-20).

The right to counsel guara®d by the Sixth Amendment iBe right to the effective
assistance of counselMcMann v. Richardson, 397 U.S. 759, 771 n. 14 (1970). The standard for
demonstrating a claim of ineffective assist@iof counsel is composed of two parts:

First, the defendant must shaiat counsel's performance was
deficient. This requires shomg that counsel made errors so
serious that counsel was not functioning as the “counsel”
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that deéot performance prejudiced the
defense. This requires showingathcounsel's errors were so
serious as to deprive the defendanfta fair trial, a trial whose
result is reliable.
Strickland v. Washington, 466 U.S. 668, 687 (1984). Scrutiafydefense counsel's performance
must be “highly deferential.’ld. at 689.

With respect to the first prong of th@rickland test, “[b]Jecause of the difficulties
inherent in making the evaluation, a court munstulge a strong presumption that counsel's
conduct falls within the wide range mdasonable professional assistanckl” To establish the
second prong of th&rickland test, prejudice, a Petitioner studemonstrate that there is a
reasonable probability that, but for counsel's rstrthe result of the proceedings would have
been different. Id. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.ld. Because Petitioner must satisfy both prongs ofSthiekland

test to demonstrate ineffectiwassistance of counsel, should the court determine that Petitioner

has failed to satisfy one prong, itatknot consider the otheld. at 697.



None of the documents Petitioner subnstgpport his claims. To the contrary, on
October 19, 2011 defense counsel returned proposed afftdao Petitioner, indicating that he
could not sign them because they were inaccur@eunsel also indicated that they could not
have filed a valid motion for a change ofnue because, “[flrankly, #re was virtually no
pretrial publicity concerning your ca8e(ECF No. 19-2, PagelD# 1900).

While it is true, | couldn’t find Dr. Potts because she had moved
off to California according to thpeople who knew her [. W]e also
discussed the difficulties with her tes, as well as, Dr. Brockett’s
notes concerning your conditionYour condition, as you well
know, was not disabling 100% dofie time. Indeed, your wife
when confronted by police officers indicated that you had sex just
shortly before the revelation to thef the allegations concerning
your neighbor.

I've told you and I've told MrsKeeley that | believe the only

victim’'s original statement is on a CD and I've been awaiting

instructions as to hoto get that CD to yoult’s my understanding

that you can’'t have CD’s so that makes it somewhat problematic

for you to get the CD.

. |1 told you from day one thgbu had a very difficult case and |

told you your case was even more difficult given that you had

provided a confession to the poliofficers and then attempted to

retract it by saying that they thafooled you into telling them

something that wasn't true. . . .
Id. The entirety of this letter does not appear teeh@een made a part of the record before the
Court. In a letter dated Augukl, 2011, defense counsel indicateter alia, that he was able to
listen to all of the CD’s that had beenopided in discovery. (PagelD# 1901). Although
Petitioner has submitted aidfidavit from Gillian Keeley indicatinghat she could not play the
compact disks, that fact, even if true, wouldt establish the ineffective assistance of trial
counsel. Gillian Keeley also asserts that Petitioner was subject to prejudice before and during

trial based on erroneous television and newspargtietes “that alleged guilt from the onset and

* Petitioner’s trial commenced on January 10, 2011. On January 13, 2011, the jury returned its guilty \@selicts. (
ECF No. 7-1, PagelD# 201).



incited people to a el of racism and vindictive actioris (PagelD# 1915). However, the
record offers no support for this conclusagsertion. Petitionersd indicates in higffidavit,
inter alia, that the prosecutor braggadd laughed about the case osexeek after the trial was
over and wore a tie, during trial, “with the eml and logo for a certain medication that | took
mocking the affliction that | have.” (PagelD# 191%ven assuming the truth of that allegation,
Petitioner has failed to establish prejudice. rdbwer, Petitioner does not identify any actions
that his attorney should have taker inadequate research or istigation of the case, that could
have assisted the defense. Further, therdedoes not indicate thatny potential witnesses
could have provided exculpatory evidence for tlefense. In shorfetitioner has failed to
establish the denial of the efta® assistance of counsel under 8reckland test.

Habeas corpus claims six and eight likewesek record support. Petitioner alleges the
denial of due process based on the prosecutioti\gede of discovery on compact discs. This
claim plainly lacks merit. Asliscussed above, defense coungsdicated that he was, in fact,
able to review all such discovery material. mglover, as noted by the state appellate court in
rejecting the issue in Rule 26(B) procewegti, Petitioner cannot establish prejudic&ee ECF
No. 7-1, PagelD# 357).

Similarly, as discussed, nothing in the recordicates that Petitioner was denied a fair
trial based on prejudicial media piditly regarding tle case.

Claims Onethrough Four, and Seven

Petitioner also objects todhMagistrate Judge’s recommetida of dismissal of claims
one through four and claim seven as procedurddifaulted. Petitiorreargues that the state
appellate court incorrectly barredview of claims raised in his petition for post conviction relief

as barred under Ohio’s doctrinereé judicata or as raising the same or similar issues presented

10



on direct appeal Objection (ECF No. 19, PagelD# 1836). Hengplains that the state appellate
court did not refer to all of his arguments n@aching that conclusion. (PagelD# 1840-41).
Petitioner maintains that he does not need tdbksacause for any procedural default, because

he properly pursued his claims in post convitgwoceedings. (PagelD# 1843). Petitioner also
complains generally that either the state appellate court or the Magistrate Judge, or both,
misconstrued or failed to addressddlthe issues that he raises.

For the reasons discussed atngin in the Magitrate Judge’sReport and
Recommendation, which will not be repeated herein, the Court does not find Petitioner’s
arguments to be persuasive. Put simply, the re@dlects that Petitioner has failed to establish
cause and prejudice for his procedural defauloreover, the recordoes not establish that
Petitioner is the victim of a manifest miscarriaggustice so as to justify a merits review of his
procedurally defaulted claimsSee Souter v. Jones, 395 F.3d 577, 589-90{&Cir. 2005).

Therefore,Petitioner's Objection (ECF No. 19) iSOVERRULED. The Report and
Recommendation (ECF No. 18) iSADOPTED and AFFIRMED. This action is hereby
DISMISSED.

The Clerk isSDIRECTED to entefFINAL JUDGMENT.

s/AlgenonL. Marbley
ALGENONL. MARBLEY
UnitedStatedDistrict Judge

DATED: October 5, 2016
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