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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

84 LUMBER COMPANY, LP,
Plaintiff/Counterclaim
Defendant,

Civil Action 2:15-cv-1052
V. Magistrate Judge Chelsey M. Vascura

THOMPSON THRIFT CONSTRUCTION,
INC.,

Defendant/Counterclaim
Plaintiff.

OPINION AND ORDER

Plaintiff/Counterclaim Defendd, 84 Lumber Company (“84"g subcontractor involved
in the construction of a large multi-family residential complex in Delaware, Ohio (the “Project”),
brings this action against Defgant/Counterclaim Plaintiff, Thgmson Thrift Construction, Inc.
(“TTC"), the general contractor fdhe Project, in connectionitlr a dispute arising from the
Project. 84 asserts state law elaifor breach of contract, violations of Ohio’s Prompt Payment
Act, and unjust enrichment. (ECF No. 44.) Tas3erts a counterclaim for breach of contract.
(ECF No. 46.) This Court has jurisdiction pursuant to 28 U.S.C. § 1332. On March 20, 2018,
the Court granted in part and denied in 84t Motion for Partial Sonmary Judgment. (ECF
No. 105.) This matter is before the courtdonsideration of TTC’s Motion to Reconsider
portions of that opinion (ECF No. 106), 8©pposition thereto (ECF No. 108), and TTC’s
Reply (ECF No. 109). For the reasons set forth herein, TTC’s MotBRANTED in part

and DENIED in part.
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l.

The Court incorporates by reference theuakcand procedural blground set forth in its
March 20, 2018 Opinion and Order granting in paud denying in part 84’s Motion for Partial
Summary Judgment (tf®pinion”). As such, the Court ferences only those facts that are
pertinent to the issues before it for reconsideration.

TTC, the general contractor for a large multi-family residential complex in Delaware,
Ohio (the “Project”), subcontracted portionstioé Project to 84 under terms set forth in the
following written agreements: (1) a Critical qRérements of the Subcontractor Agreement
executed by the parties on January 16 8014 (the “Subcontract”); (2) an Addendum
executed by the parties on January 16 and 17, @dé4Addendum”); and (3) two separate but
identical Commercial Credit Agreementgrséd by TTC on March 27, 2013, and October 24,
2013 (the “Credit Agreements”).

The Court has already ruled that both $tubcontract and theddlendum together govern
the parties’ relationship with spect to the Project. (Opinid2, ECF No. 105.) By its terms,
the Addendum modifies and supersedes any ctinfiiterms in the Subcontract. (Am. Compl.
Ex. 2, ECF No. 44-2 (hereinaftehe “Addendum”), at T 1.)

A. The Addendum’s Incorporation of a Credit Agreement

The Addendum incorporates by referencecat@ctor Commercial Credit Agreement as
follows:

Payments All invoices issuedand payments made in connection with the

Agreement shall be subject to the terms and conditions of the Contractor

Commercial Credit Agreement betweeon@actor and Subcontractor, which is

incorporated herein by reference.

(Id. at 1 5.)



B. The Conflicting Provisions on a Right to Suspend Work

The Subcontract and the Addendum containflecting provisions regarding a right to
suspend work for nonpayment. Specifically, the Subcontract contains the following provision
regarding a right to suspend work:

Should the Contractor fail to timely p&he Subcontractor amounts due under this

Agreement, the Subcontractor shall a#vihe Contractor in writing of the non-

payment and continue performance of\tterk. Should the Contractor fail to pay

within 21 days of receipt of said writtanotice from the Subcontractor the amounts

due in the Subcontractor urrdbis Agreement . . . the Subcontractor may terminate

this Agreement by providing written noé of termination to the Contractor.
(Am. Compl. Ex. 1, ECF No. 44 (hereftex, the “Subcontrat), at 1 9.)

The Addendum, on the other hand, provides a right to suspend work as follows:

If Contractor’s Credit Agreement is 14ydgpast due or greater, 84 reserves

the right to suspend this Agreement ang aurrent project(s) and will not be held

liable for any damages for such suspension.
(Addendum, 1 5.)

C. The Conflicting Payment Due Dates

The Subcontract and the form version & @redit Agreements that 84 presented to TTC
for signature in March and October 2013 camt@nflicting terms regarding when payment for
work performed by 84 becomes due. The Subconpravides that TTC shall make payments
“upon receipt of a properly executed and natat [invoice] . . . for work satisfactorily
performed.” (Subcontract, § 12.) The Subcarttfarther provides that invoices submitted by
the 5th day of each month must be paid “witBihdays after submission of [an invoice] or 10
days after the Contractogaeives payment from the Owner, whichever is latdd’) ( In

addition, the Subcontract states that invoiceseired after the 5th day of the month will not be

processed until the 5th day of the following monthd.)(



The form version of the Credit Agreemettiat 84 presented to TTC for signature
provides that all invoices submitted before #tbth day of the month “MUST BE PAID IN
FULL NO LATER THAN THE TENTH (16") OF THE MONTH NEXT FOLLOWING.”
(84’s Mot. S.J. Ex. 1, ECF No. 63-1 (hereieafthe “Credit Agreements”), at pp. 69 and 72, 1
1.) Significantly, however, prior to execogj the Credit Agreements, TTC crossed out the
language stating that it asgd to be bound by this terrBee idat pp. 68 and 71.
D. 84 Suspends Work for Nonpayment
On June 6, 2014, 84 submitted an invoice referred to as “Pay App. 2" to TTC for
payment. TTC had not made a payment to 8thahinvoice as of Agust 6, 2014. As a result
of TTC’s nonpayment, 84 suspended workthe Project on August 6, 2014. TTC engaged a
different subcontractor to compée84’s work on the Project asdeks to recover the damages it
claims it suffered as a result.
E. This Court's Summary Judgment Ruling
On March 20, 2018, this Court granted sumymadgment in favor of 84 on TTC’s claim
for damages arising from 84’s August 6, 2014 suspension of work. (Opinion 16, ECF No. 105.)
Without recognizing that the terms regarding payindere date had been struck from the Credit
Agreements, the Court ruled that the Credit Agrert: were incorporated by reference into the
Addendum. Because the Addendum superseatgtiating terms in thé&Subcontract, the Court
held that the payment due date in the Credit &gprents controls and thus triggers 84’s right to

suspend work under the Addendum. Applyingdbe date in the forr@redit Agreements, the



Court further held that payment on Pay App. 2 became due on July 10, Zdkequently,
this Court concluded that 84'gtit to suspend work under theldendum arose 14 days later, on
July 24, 2014. (Opinion 15, ECF Nb05.) Because 84 suspended work after that date, the
Court held that TTC was not entitled to dayea resulting from 84’s suspension of work and
granted summary judgment in favor of 84 on f@ation of TTC’s breach of contract claimid.(
at 16.)
F. The Parties’ Arguments

In the instant Motion, TTC asks the Courtrégonsider its finding that payment became
due on July 10, 2014, therebyggering 84’s right to suspend work 14 days later. TTC
maintains that the Addendum incorporates ligremce the specific Credit Agreements entered
into by the parties, not the formersion of those agreements. Specifically, TTC points out that
the Addendum incorporatethe Contractor Commercial Credit Agreeméetweefi the parties.
(TTC’s Mem. in Support 3, ECF No. 106-1.) Unlitkee form version of those agreements that
84 presented to TTC for signature, the Credit Agreements between the parties struck the terms
regarding payment due date. As a result, TT@eauwds, the Credit Agreement, and therefore the
Addendum, is silent as to payment due dateich means the payment due date in the

Subcontract controls. Applyg that due date, TTC maintains that payment on Pay App. 2

1 The Court reasoned that Pay App. 2 was submitted before the 25th day of June 2014, rendering
payment due no later than the 10th day of the following month.
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became due on August 4, 2021€onsequently, 84's right to suspend work under the Addendum
would not have arisen until at léds} days later, on August 18, 2014.

TTC contends that 84’s right suspend work would have fact arisen even later than
August 18, 2014, because the Subcontract, not the Addendum, controls 84’s right to suspend.
According to TTC, the right to suspend in thddendum is dependent upon a payment due date
in the Credit Agreements. Because the due date was struck from the Credit Agreements, the
Addendum contains no right suspend. As such, TTC positise Subcontract controls 84’s
right to suspend. TTC concedésat 84 advised it in writing &t payment had not been made on
August 4, 2014. (TTC Reply in Support of Mot. S.J. 3, ECF No. 96.) Thus, according to TTC,
84’s right to suspend work undire Subcontract would have ans21 days later, on August 25,
2014.

In the alternative, TTC madiains that even if the payant due date in the Addendum
controls, payment on Pay App. 2 was not duerpid@4’s August 6, 2014 suspension of work
because that invoice included work that wassatisfactorily performed. TTC argues that the
Subcontract requires payment ooly invoices “for work satisfactily performed.” Thus, even
if the payment due date in the Credit Agreetmamtrols, payment was not due as of August 6,
2014, because Pay App. 2 included work thas not satisfactorily performed.

In opposing TTC’s request for reconsialion, 84 maintainthat the Addendum
incorporates by reference the form versiothef Credit Agreement, not the Credit Agreement

entered into by the parties. Thus, although &hawledges that TTC struck the terms regarding

2 Specifically, because Pay App. 2 was submitted on June 6, 2014, which was after the 5th day of
the month of June, the Subcontract providedithabuld be processed on the 5th day of the
following month, rendering payment duéthin 30 days of July 5, 2014.
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payment due date from the March and Oct@84r3 Credit Agreements before signing them, it
contends that the payment due date in tien feersion of the Credit Agreement nevertheless
controls. 84 contends that payment on Ppp.A&2 consequently became due on July 10, 2014, as
this Court held, giving 84 the right to suspewatk on or after July 24, 2014, well in advance of
its August 6, 2014, suspension of work. AsTaIC's alternative argument, 84 maintains that
even if a portion of the work reflected in Pay App. 2 was defective, payment nevertheless
became due for work that was satisfactorily perfed, which was sufficient to trigger 84’s right
to suspend work. The Court considers the parties’ arguments in turn below.
Il.

Federal Rule of Civil Procedure 54(b)n§aorder or other decision, however designated,
that adjudicates fewer than all the claims orrtgbts and liabilities of fewethan all the parties .

. may be revised at any time before entrg pfdgment adjudicating all the claims and all the
parties’ rights and liakties.” Fed. R. Civ. P. 54(b). In diion, “[d]istrict couts have inherent
power to reconsider interlocutoorders and reopen any partasotase before entry of final
judgment.” Mallory v. Eyrich 922 F.2d 1273, 1282 (6th Cir. 1991) (citiM@rconi Wireless
Tel. Co. v. United State820 U.S. 1, 47-48 (1943)). Avurt properly reconsiders an

interlocutory order “whe[re] there is (1) ant@émvening change of controlling law; (2) new

evidence available; or (3) a need to corredear error or prevent manifest injustice.”
Louisville/Jefferson Cnty. Metro Gov't v. Hotles.Com, 990 F.3d 381, 389 (6th Cir. 2009)
(quotingRodriguez v. Tenn. Laborers Health & Welfare Fus@l F. App’x 949, 959 (6th Cir.

2004)). That said, “[a] motion for reconsidina ‘should not be uset re-litigate issues

previously considered.”Cockshutt v. State Dep’t of Rehab & CpMo. 2:12-cv-532, 2013 WL



4052914, *14 (S.D. Ohio Aug. 9, 2013) (quotisgn. Marietta Corp. v. Essroc Cement Co&0
F. App’x 668, 671 (6th Cir. 2003)).

Under Federal Rule of Civil Procedure 58]tg court shall grant summary judgment if
the movant shows that there is no genuine déspstto any material fact and the movant is
entitled to judgment as a matterlafv.” Fed. R. Civ. P. 56(a). “The moving party has the initial
burden of proving that no genuine issue of matdact exists, and the court must draw all
reasonable inferences in the lightshéavorable to the nonmoving partyStansberry v. Air
Wisconsin Airlines Corp651 F.3d 482, 486 (6th Cir. 2011) (internal quotations omitt#d);
Fed. R. Civ. P. 56(e)(2) (providing that if a pydifiails to properly address another party’s
assertion of fact” thethe Court may “consider ¢hfact undisputed for purpes of the motion”).

The burden then shifts to the nonmoving p#otyset forth specifi facts showing that
there is a genuine issue for trialknderson v. Liberty Lobby, Ina77 U.S. 242, 250 (1986).
“The evidence of the non-movant is to be beli\and all justifiable infieences are to be drawn
in his favor.” Id. at 255 (citation omitted). “The norovant must, however, do more than
simply show that there is someetaphysical doubt as to the madéfacts, . . . there must be
evidence upon which a reasonabley joould return a verdict in favor of the non-moving party to
create a genuine disputel’ee v. Metro. Gov’t of Nashville & Davidson C#%32 F. App’x 435,
441 (6th Cir. 2011) (internal quotation marks and citations omitted), denied565 U.S. 1157
(2012);see alsd-ed. R. Civ. P. 56(c) (requiring a partyintaining that a fact is genuinely
disputed to “cit[e] to particulgparts of materials in the recti). “When a motion for summary
judgment is properly made and supported thiedhonmoving party fails to respond with a
showing sufficient to establish an esserglament of its case, summary judgment is

appropriate.”Stansberry651 F.3d at 486 (citinGelotex 477 U.S. at 322-23).
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Additionally, when actions arbrought pursuant to divéssjurisdiction, this Court
generally applies the substantive law of the forum sta&e Erie R.R. Co. v. Tompkig94 U.S.
64, 78, (1938). But, when interpreting contsaicta diversity action, the Court generally
enforces the parties’ coatrtual choice of governing lanwSee, e.g., Carnival Cruise Lines, Inc.
v. Shute499 U.S. 585, 596 (1991))/S Bremen v. Zapata Off-Shore G407 U.S. 1, 15 (1972).
In this case, the parties contractedth&we Ohio law govern their contract.

When applying Ohio law, this Court musbltow the decisions of the state’s highest
court when that court has addsed the relevant issuelalley v. State Farm Fire & Cas. Go.
223 F.3d 323, 326 (6th Cir. 2000). If the statetghieist court has notreictly addressed the
issue, the Court must “anticipate how the §tsts highest court would rule . . . Il re Dow
Corning Corp, 419 F.3d 543, 549 (6th Cir. 2005). $taburt appellate decisions may be
persuasive indicators of the likelyling of the state’s highest courtd.

[I.

Applying the foregoing standds here, the Court concluglthat reconsideration is
warranted with respect to TTC’s position that plament due date in ti&ubcontract controls.
The Court is unpersuaded by TT@Hernative argument that payment did not become due
because Pay App. 2 included work thaswat satisfactorily performed.

A. Controlling Payment Due Date

TTC seeks reconsideration of the Coustenmary judgment ruling on TTC’s claim for
damages arising from 84’s suspension of workhengrounds that the Cdutid not consider the
undisputed fact that TTC struck the termgameling payment due date from the Credit
Agreements before executing them. The Cagrees that this undisfed fact, which was

inadvertently omitted from its prior Opinion, aiges the outcome on this portion of 84’s motion
9



for summary judgment. Reconsideration is thenefvarranted to prevent manifest injustice.
Hotels.Com, L.R.590 F.3d at 389.

As this Court recognized its prior Opinion, for a contract to incorporate a document by
reference, the contract must make clear reteréo the document and describe it in such terms
that its identity may be ascertained beyond a doubtovetz v. Tremco Barrier Sols., In¢4
N.E.3d 743, 751 (Ohio Ct. App. 10th Dist. 2016) @@itas omitted). Mee reference to a
document is insufficient to incorporate Itd. Critically to TTC’s requestor reconsideration, the
contract language must alseatly demonstrate that the parties intended to incorporate all or
part of the referenced documend. (citations omitted).

Here, upon reconsideration of the undisputed ttaat the terms regarding payment due
date were struck from the Credit Agreemettis, Court concludes that the Addendum fails to
clearly demonstrate that the pastiatended to incorporate those terms into their agreement. By
its plain-language terms, the Addendum mpooates by reference the specific Credit
Agreements entered into by the partiSeeCredit Agreement, § 5 (incorporating by reference
“the Contractor Commercial Credit AgreemdettweenTTC] and [84]” (emphasis added)).
The terms regarding payment due date were adossein the Credit Agreements. As such, the
parties did not intend for those termsmincorporatethto the AddendumCf. Masco
Cabinetry Middlefield, LLC v. Cefla N. Am., In637 F. App’x 192, 196 (6th Cir. 2015) (finding
terms were incorporated into a contract bynesfiee where the terms “were not crossed out or
modified in any way, although othpreprinted terms on the form . were crossed out”).

The Court is unpersuaded by 84’s contenti@t the Addendum incorporated the form
version of the Credit Agreements. Agaire fhlain language of hAddendum specifically

incorporates “the” agreement “between” the partidsch demonstrates an intent to incorporate
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the Credit Agreements as they were agredaytthe parties. The Addendum makes no reference
to the form version of the Credit Agreemenk$or does it otherwise contain language that
demonstrates an intent to incorporate termaswrere indisputably ossed out of the Credit
Agreements.

The Court finds 84’s remaining arguments taeljeally unpersuasive. First, the fact that
TTC did not strike any languagethe Addendum that incorpoeat the Credit Agreements is
immaterial. The fact remairtbat the plain languagef the Addendum incorporates the Credit
Agreements between the parties, and thosesawgrets struck the terms regarding payment due
date. Nor does TTC'’s position require the Coaitonsider extrinsic evidence regarding the
parties’ intent, as 84 contends. Rather, TT&@ument rests on the plain language of the
Addendum. Finally, the Courtshgrees with 84’s contention thiae position TTC takes in its
Motion for Reconsideration contradicts jitgsition in summary judgment briefing, thereby
precluding reconsideration. Although TTCinmtained on summary judgment that the
Addendum only references a geod@iredit Agreement, it did so in the context of arguing that
the Addendum failed to specify whether itamporated the Marcbr October 2013 Credit
Agreement. TTC has never taken the positia the Addendum incorporates by reference the
form version of the Credit Agreements that 84 presgkto it for signature in 2013.

Because the Addendum failed t@amporate the due date set forth in the form version of
the Credit Agreements, the due date in the Subacincontrols. Pursuant to the terms of the

Subcontract, payment on Pay App. 2 became due on August 43 201, 84’s right to

3 The Court notes that a jury could concludenirthe evidence that payment became due a day

earlier, on August 3, 2014. The evidence dematetrthat TTC received payment from the

owner on July 24, 2014, which TTC concedes arguably included partial payment for work
11



suspend work under the Addendum would neteharisen until 14 days later, on August 18,
2014. As a result, 84 did not have a contrdaight to suspend work on August 6, 2014, when
it did so. Therefore, 84 is not entitled to summary judgment on TTC’s claim for damages arising
from 84’s August 6, 2014 suspension of work.

TTC raises one final issue that warractgsideration, althoughdoes not affect the
outcome. Relying on a statement in the Courfisrgdpinion that the Subcontract would control
84’s right to suspend work if no Credit Asgiment was incorporated into the Addendum
(Opinion, 13-14), TTC maintains that becausentaerial terms of the Credit Agreements were
crossed out, no Credit Agreement was incorporatiedthe Addendum,ral therefore 84’s right
to suspend work arose under the SubcontratthecAddendum. (TTC Mem. in Support 3, ECF
No. 106-1.)

The Court cannot conclude as a matter wftlaat the Subcontract rather than the
Addendum controls 84's right suspend work. The Addendum, which supersedes the
Subcontract on all conflictinggrms, states that “[ilf€ontractor’s Credit Agreemens 14 days
past due or greater,” 84 mayspend work. (Addendum, 1 5) (emphasis added.) Both parties
appear to assume in briefingitmout explanation, that the terff@ontractor’s Credit Agreement”
in this clause is synonymous withayment.” If that is whathe parties intended, 84 would have
a right to suspend work under the Addendum wbeyment is 14 daysast due or greater,

regardless of whether the payment due datearstibcontract or the Credit Agreement controls.

reflected in Pay App. 2. (TTC Reply in SuppoirtMot. S.J. 5, ECF No. 96.) Assuming a jury
concludes that TTC in fact received paymentwork reflected in Pay App. 2 on July 24, 2014,
payment to 84 would have been due ten datgs, on August 3, 2014. Nevertheless, this
distinction is immaterial to the outcome here.
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Conversely, if a jury were to conclude that gaaties intended for the right to suspend set forth
in the Addendum to be dependent upon a paymendlaigein the Credit Agreement, the fact that
the Credit Agreement contains no due daveild mean the Addendum contains no right to
suspend. In that instanceet8ubcontract wouldontrol 84's right to suspend work. The
distinction makes no difference to the outcome=hkowever, because even if the Subcontract
controls, 84’s right to suspend would not havisen until August 25, 2014. Under either
scenario, 84 did not have gt to suspend work on August 6, 2014, which precludes summary
judgment in its favor on TTC's claim for damages arisiogrfthe suspension.

B. Pay App. 2’s Inclusion of Work Not Satisfactorily Performed

The Court is unpersuaded by TTC’s argument that payment on Pay App. 2 was not due as
of August 6, 2014, because it included defectivekwd@ he Subcontract controls the payment
due date, as discussed aboVéae Subcontract provides thatypaent is due upon receipt of an
invoice for “[w]ork satisfactorily performed.” (®contract, § 12.) Theddrt finds that this
language reflects the partiestent that payment for any wodatisfactorily performed would
become due pursuant to the terms of the &oifbact upon submission of an invoice for such
work, even if the invoice also included wdhat was not satisfamtly performed.

TTC contends otherwise, arguing that payhtaes not become due if any portion of the
work reflected on the invoice was not satisfactgogyformed. In other words, TTC argues that
for any payment to become due at all on an iceoall of the work reéicted in the invoice must
have been satisfactorily performed. The Subcontract, however, does not state that payment
becomes due upon receipt of an invoice for walkof which wassatisfactorily performed.
Rather, it states that payment becomes duwdok satisfactorily pgormed. Consequently,

where an invoice seeks payment for some waakas satisfactorily performed and some work
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that was not, payment becomes due in accordaitbehe terms of the @contract on at least
that portion of the work that vgesatisfactorily pgormed.

The provision of the Subcontract thateg TTC the right to withhold payment for
defective work does not affect the Court’s anialysNothing in the Subcontract gives TTC the
right to withhold payment for satisfactory vkorRather, the Subcontract permits TTC to
withhold payment “on account difective work not remediated(Subcontract, § 12.) Thus,
where an invoice requests payment for work, aigoiof which was “satisfactorily performed,”
payment for that work becomes due in accordavittethe terms of tb Subcontract, even if
TTC may otherwise withhold paymigior defective work.

Here, there appears to be nepiite that at least a portiontbe work reflected in Pay
App. 2 was satisfactorily performe&eee.g, TTC’s Reply 3, ECF Nol109 (contending that a
“significant” portion of the worknvoiced—not all of the workivoiced—was defective). In
fact, the evidence suggests that TTC soagkitreceived payment from the owner for
$20,485.00 of the $39,610.08 invoiced in Pay App. 2. Consequently, payment became due
consistent with the terms of the Subcontractlie portion of the work reflected in Pay App. 2
that was satisfactorily perfored.

V.

In sum, TTC’s Motion to Reconsider (ECF No. 1066RANTED in part and
DENIED in part, as set forth herein. Specifically, the MotiotGRANTED insofar as TTC
asks the Court to reconsider its ruling that the Addendum in@tgsby reference the payment
due date that was struck from the partidsirch and October 2013 Credit Agreements. Upon

reconsideration, the CouRENIES 84’s Motion for Summary Judgent as it relates to TTC’s
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claim for damages resulting from 84’s August 6, 28ddpension of work. In all other respects,
TTC’s Motion for Reconsidation (ECF No. 106) iPENIED.

This action will proceed on 84’s claims fareach of contract, unjust enrichment, and
violation of Ohio’s Prompt Payment Act, as well as TTC's claim for breach of contract, except
that TTC may not recover liquidated damageattorney’s fees and sts under the Subcontract.

This matter is hereby scheduled for a telephonic conferentbwsday, August 2,

2018, at 2:00 p.m.The parties arBIRECTED to join together anthen call (614)719-3410 to
initiate the conference.

IT 1S SO ORDERED.

/s/Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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