
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

Kent C. Foster,

Petitioner, Case No. 2:15-cv-1507

v. Judge Michael H. Watson

Warden, Chillicothe Magistrate Judge Kemp
Correctional Institution,

Respondent.

OPINION AND ORDER

On October30, 2015,the MagistrateJudgeissueda Reportand

Recommendation("R&R") pursuantto Rule 4 ofthe RulesGoverningSection2254

Casesin the United StatesDistrict Courtsrecommendingthatthe instantpetition for

a writ of habeascorpusbedismissedasbarredby theone-yearstatuteof limitations

under28 U.S.C. §2244(d). ECF No. 2. Petitionerobjects. ECF No. 3. Pursuantto

28 U.S.C.§ 636(b), this Courthasconducteda de novo review. For the reasons

thatfollow, theCourtoverrulesPetitioner'sobjectionandadoptsthe R&R.

Petitionerchallengeshis 1991 criminalconvictionsin the BelmontCounty

Courtof CommonPleas. In 1994,thestateappellatecourtaffirmed thejudgmentof

the trial court. Petitionerdid not pursueanappeal.

The MagistrateJudgeconcludedthat, becausethejudgmentof conviction

becamefinal prior to theeffectivedateof theAntiterrorismandEffective Death

PenaltyAct, Petitionerhadoneyearfrom thatdate,or until April 24,1997,to file this

habeascorpuspetition. Petitionerwaited until April 29, 2015,to do so.
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Petitionerobjectsto the MagistrateJudge'srecommendationof dismissalof

thecaseastime-barred. He maintainsthatthe MagistrateJudgeimproperly

recommendeddismissalof thecasepursuantto Rule 4 ofthe RulesGoverning

Section2254Proceedings.He arguesthatthe statuteof limitationsdoesnot apply

"as nostatecourtjudgmentwas had." Obj.PAGEID # 23, ECFNo. 3. Accordingto

Petitioner,hehad no obligation to comply withtheone-yearstatuteof limitations.

He requestsconsiderationof the meritsof his claims.

Petitioner'sargumentsarenot persuasive.Rule 4 permitsdismissalof the

petitionwhere,uponits examination,it plainly appearsthat relief is notwarranted.

Sucharethecircumstanceshere. Preliminaryexaminationreflectsthatthe petition

is plainlytime-barred.A claim thata judgmentis voiddoesnot excusea petitioner

from compliancewith theone-yearstatuteof limitations. Moreover,Petitionerhad

theopportunityto raisethis issuein theOhio courtsand hasfailed to explain his

lengthy of hisdelayin pursuingfederalhabeascorpusrelief. Additionally, the record

fails to reflectthatequitabletolling of thestatuteof limitations is appropriate.

For thesereasonsandfor the reasonsdetailedin the R&R, theCourt

OVERRULES Petitioner'sobjection,ECF No. 3,ADOPTS the R&R, ECF No. 2, and

DISMISSES this action.

IT IS SO ORDERED.

MICHAEL H. WATSON, JUDGE
UNITED STATES DISTRICT COURT
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