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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANN GARRISON,
Case No. 2:15-CV-01674
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Kemp
UNION SECURITY INSURANCE CO.,

Defendant.

OPINION & ORDER

This matter is before the Court on the fallnog motions: (1) Plaintiff Ann Garrison’s
Objection to the Administrative Record and tido to Supplement thRecord (Doc. 12); (2)
Plaintiff’'s Motion for Judgment on the Admsitrative Record (Dod.3); and (3) Defendant
Union Security Insurance Company{USIC”) Motion for Judgment on the Administrative
Record. (Doc. 15.)

For the reasons that follow, the CoDENIES Plaintiff’'s Motion to Supplement the
Record;DENIES Plaintiff’'s Motion for Judgmenbn the Administrative Record; a®@RANTS
Defendant’s Motion for Judgment on the Administrative Record.

. BACKGROUND

Plaintiff Ann Garrison$ son, Kyle Garrison, died in an automobile accident in Vinton
County, Ohio on March 17, 2014 ggoximately 6:30 a.m. (Admistrative Record, Doc. 11 at
98, 72.) At the time of his death, Mr. Garrisonsvean employee of Lithko Contracting, Inc.,

which was a participant in an employer-spoersogroup automobile aickent insurance plan

! Plaintiff filed her complainagainst USIC, Lithkd&ontracting, Inc., and Assurant Employee

Benefits. However, the parties subsequenkddfa joint motion to dismiss Lithko Contracting,
Inc., Plaintiff's employer, and Assurant EmpémyBenefits, which administered USIC’s plan.

(Doc. 8.) The Court granted thaotion on October 21, 2015. (Doc. 19.)
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with USIC. (d. at 1.) Plaintiff was listed as Mr. @&on’s beneficiary.The plan provided
automobile accident benefits (“AA benefits”) fobaneficiary if the insured died “as the direct
result of an automobile accidanjury while . . . properly wearing amaltered seat belt installed
by the automobile’s manufacturer.fd(at 24.) Among other exasions under the plan, no
benefits are available if the mmobile accident occurred when the insured was “breaking any
traffic laws of the jurisdiction in whicthe automobile [was] being operatedId.)

A few minutes after the accident, the Ohiat8tHighway Patrol (“O8P”) arrived on the
scene. The investigating officer later contgtea report (“OSHP Report”) narrating the accident
as follows: “Unit #1 [a Jeep] was northbound otaf& Route] 93. Unit #2 [Mr. Garrison’s Ford
Ranger] was southbound on SR 93. Unit #2 wenbledenter and struck Unit #1 head-on. Unit
#1 went off the right side of the roadway antick a hay [bale]. Unit #2 overturned coming to
rest on the roadway.”ld. at 112.) Both Mr. Garrison and tdaver of the Jeep died, and there
were no other passengers in either car. Thaeone witness to the accident, Darin Corle.
According to the OSHP Report, Mr. Corle gaveerbal statement to an OSHP officer
immediately after the accident:

advising that he had obsedvfMr. Garrison’s southbound Rangérive left of center

and strike the northbound Jelegad-on. Upon taking the written statement he changed

... his statement to indicate the northboueeblwent left of center and struck the

southbound [R]anger head-on. There wasvidence observed at the scene that

supports the witness[’]s claim thame of the vehicle[s] left itne and lost control prior

to the impact. The location the witness add he was when he observed the crash was

approximately 300 feet north of the area of impact. This section of roadway is not
lighted and the crash occurred prior to dawn.
(Id. at 117.) The OSHP Reportaldescribed the location tfe cars after the crash and

concluded that based on the gouges and thepastions, Mr. Garrison’s Ranger had traveled

left of center before the collision:



The gouges were isolated to the northbound lane. Both vehicles struck each other head-
on but offset to the right. The major gowgas caused by the left front A-arm or frame

of one of the two vehicles indicating thhe southbound vehicle was left of center at the
moment of impact. There was no evidencsupport that unit one \gdeft of center at

all.

(1d.)

The OSHP later issued a Crash Reconstiad®eport (“OSHP Reconstruction Report”).
(Id. at 119-171.) The OSHP Reconstructiomp&eincluded Mr. Cod’s written witness
statement. I¢l. at 144.) Mr. Corle stateddhhe had pulled off to the side of the road to check a
tire on his vehicle and looked up @mhe heard tires slidingld() He observed that the
northbound Jeep was “swerving left amght” and had lost control.ld.) Mr. Garrison’s
southbound Ranger appeared to be “over to[] ttet 8ide towards the white line like he was
trying to[] stay away from the other veledhat was clearly out of control.’Id() Mr. Corle also
asserted that the Jeep seemed to be “trayali a high rate of speeut acknowledged he was
not a “professional.” Il.) When asked a second time, Mr.rléaeiterated that the Jeep, not the
Ranger, was left of centerld(at 145.)

The OSHP Reconstruction Repooncluded that “the inget occurred in the northbound
lane of SR-93 as the southbound Ford Rangerlteavieft of the centeline into the northbound
Jeep Grand Cherokee.Id(at 120.) As evidence for thi®nclusion, the Report noted that:
circular tire smears near the temof the northbound lane appedito indicate the area of
impact; of the “very few gouges” found after the acnidall of them but one were located in the
northbound lane; there was blue paint on tla& reurface from Mr. Garrison’s car beginning
where it turned over and extendimgo the southbound lane where#@me to a stop; the pattern
of the fluid path of Mr. Garrison’s car indicatdtht the car was in the northbound lane and then

after impact rotated counter clagise and into theaithbound lane where it slid to final rest;



and the location of other itemstae scene, including the ldfont rim, left front tire,

windshield, and bumper cover of the Jeep aedtimper and parking block of Mr. Garrison’s
Ranger, supported the Report’s cosabm about the vehicle movementd. (@t 120-21.) The
Report also calculated, assumingpeed of 50-55 miles per hour the other driver’s car, that
Mr. Garrison’s car was traveling atrate of 65 to 72 miles per houitd.(at 126-27.) The posted
speed limit was 55 miles per houtd.(at 122.)

On March 20, 2014, Plaintiff filed claimgith Assurant Employee Benefits, which
administered USIC’s plan, for life insurance benefits and AA benefdsat(65-66.) USIC
awarded life insurance benefits to Plaintiff in the amount of $96,331S&® ifat 172-73.)

In a letter dated April 25, 2014, USIC denied Plaintiff's claim for AA benefits. af
173-74.) The letter further statdee claim would be denied dt®the exclusion for coverage
when the insured was “breaking any traffic laws of the jurisdiction in which the automobile
[was] being operated.”ld. at 173.) USIC cited the Ohio Depaent of Public Safety Traffic
Crash Report, which indicated that Mr. Garriseas breaking a traffic law by driving left of
center at the time of the accidenkd. @t 174, 199.) Plaintiff was tiied of her right to appeal
and to submit additional evidencdd.(at 174.) USIC’s plan progied for a two-level appeals
process.

Plaintiff, through counsel, appealdte denial of benefits.Id. at 214.) She also
submitted as additional evidence an 85-page accident reconstruction report from Steven Belyus,
a Traffic Crash Reconstructionist fromag& Consulting, LLC (“Stars Report”)ld( at 232-317.)
Belyus visited the scene of the accident on thetdagcurred and took photographs of the scene.
(Id. at 233.) The following week, he documenteel dlamage to Mr. Garrison’s car and revisited

the crash scene to take additional photos and measure the gouge at the center of the roadway.



(Id.) Several months later, he examined the dpgama the Jeep and carded a “forensic map”
of the crash scene, examining paint atiter markings near the crash sitid.)(

The Stars Report noted that it was in agreement with the OSHP Report that the deep
gouge near the center of the road was made by one of the vehidles.2G4.) The Stars
Report concluded that at the time of impactth vehicles were stdling the center of the
roadway by about 1.5 feet eachd. Notably, the Stars Repatid not make any conclusions
about which vehicle swerved across the center Iise fin its analysis of the paint, gouge, and
tire marks at the scene and the damage to theréicles, the Stars Report contended that the
OSHP Reconstruction Report eriadts interpretation of gouges the pavement; the location
of the impact; the post-impact vehicle movemeats] the speed calculatis of the vehicles.
(Id.) It was critical of the O8P Reconstruction Report’s reli@mon debris pattern and fluid
pattern analysis to determine location of impswd post-impact vehicle movements, contending
that these methods often fail to preduaccurate accident reconstructiorig. gt 260-61.) The
Stars Report also faulted OSHt#® failing to take into account an extra 910 pounds of itéms
the Ranger when calculating the speed of thecleshat the time of impact, concluding that,
contrary to the OSHP Reconstruction Report’s agsion, the vehicles were likely traveling at
the same speed and that neither velaplgied the brakes prior to impactd.(at 269-70, 280.)

On September 3, 2014, David Elvidge, an Ap@ggaécialist for USIC, denied Plaintiff's
appeal. Id. at 319-320.) The denial lettetated that the Stars Reptniearly states that Mr.

Garrison was driving left ahe center of the roadway by approximately 1.5 feet” and that

% The Stars Report contends that OSHP incorreagulated the speed thfe two vehicles when
it failed to take into accountrike 100-Ib bags of cement tha¢ tRanger contained at the time of
impact, as well as a parking bloand tools in the truck bedld( at 256-57.)
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because the Stars Report was consistentthdf©SHP Reconstruction Report on this point,
albeit not in agreement on “other spasf’ the appeal would be deniedd.(at 320.)

Plaintiff filed a second-levedppeal on September 10, 2014. &t 328-29.) Along with
her letter of appeal, she submitted an additiasaldent reconstruction report from Crash Tech
Reconstruction ServicesGtash Tech Report”).ld. at 330-340.) The Crash Tech Report was
compiled by Eric R. Brown on the basis of heview of the record and his May 1, 2014
inspections of the Jeep and the Rangenasitito the scene dhe accident, where he
documented tire and gouge marks and fluid patteddsat(331-32.) Dung his investigation,
he attempted to contact Mr. Corle for a folloyw-interview about histatement but could not
reach him. Id. at 335.)

In Brown'’s opinion, the Jeep “bag to swerve left and rightaveling left of center,” and
Mr. Garrison likely saw the Jeepwerving into the southbound laneydainto his path of travel.”
(Id. at 339.) He believes that M&arrison then attempted t@st into the northbound lane to
avoid the Jeep, but theep traveled back intthe northbound lane directigto the Ford’s path,
and the Ranger stuck the Jeepthe left front corner.lq. at 339-40.) He ab concluded that
due to wet road conditions, both vehicles waperating under the posted speed limit of 55 miles
per hour. Id. at 340.) Finally, he noted that duesttow accumulation on both sides of the
roadway, swerving over the center line would have been the only option for Mr. Garrison to
attempt to avoid the collisidn (Id.) He contended that his conslons were consistent with the

evidence at the scene, the vehicle inspastiand Mr. Corle’s witness statement.)(

% It is not clear upon what evidence the CrasbhTReport relied for its conclusion that snow
accumulation would have rendered the sides ofdhd impassable in the event of an incoming
vehicle swerving left of centerThe Crash Tech Report noteat “[llight snow” had fallen
overnight and had stopped at approximately &38@. on March 17, but there does not appear to
be any information about snow accumulatiorState Route 93 on that day. (Doc. 11 at 333.)
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However, he did not state specifically what pgoéphysical evidence related to the scene or
the vehicles he used to determine the sequence of events.

On October 7, 2014, USIC'’s Life Claimppeals Committee denied the appedd. t
361.) The letter notifying Plaintiff of the deniavhich, like the previous letter, was written by
Appeal Specialist Elvidge, stated that ti®@mmittee reviewed all #hinformation submitted,”
which included both the Stars Report and the Crash Tech Rejubrat 862.) Mr. Elvidge
reiterated his previous rationale the first-level appeal denial:

Despite the fact that the Ohio DepartmenPablic Safety Traffic Crash Report and the
[Stars Report] do not exactly agree on otecifics, both reports agree that Mr.
Garrison was left of the center line when dlodlision occurred. Therefore, | concluded
based on the information available that IBarrison was breaking a traffic law and
Automobile Accident Berfés were not payable.

(Id.) Mr. Elvidge went on to describe the Comendts rationale for the second denial as follows:

The Committee noted that despite other iniancies, all three crash reports indicated
that the vehicle operated by Mr. Garrisorsveaer the center line when the crash
occurred. The Ohio Public Safety Trafftrash Report specifically contradicts the
findings of the Crash Tech report that Mharrison was reacting to the other vehicle
swerving into his lane. It s&d, in part, that “There i®0 evidence observed at the scene
that supports the witnesses [sic] claim that oinine vehicle [sic] I#& its lane and lost
control prior to the impact.’All of the reports, including #nCrash Tech report, reached
conclusions that were inconsistent witle thritten statement of the witness Mr. Corle
who indicated that he observed Mr. Garrisomehicle “going south appeared too [sic]
me as being over too [sic] the right side todgathe white line likdne was trying too [sic]
stay away from the other vehicle . . . .” eEfl@ommittee found that the evidence in the file
supports a finding that he was breaking #Hitréaw by operating his motor vehicle over
the center line at the time of the accidenherefore, the Committee concluded that no
Automobile Accident Beefits were payable.

(1d.)

On April 15, 2015, Plaintiff filed a complaiagainst USIC in the Vinton County Court
of Common PleasSgeDoc. 3.) The complaint alleges wrongful denial of automobile accident
benefits under 29 U.S.C. § 1132(a)(1)(B) anehlsh of fiduciary duty under 29 U.S.C. 8

1132(a)(3). Defendant removed the case toGbigrt. (Doc. 1.) On August 20, 2015, Plaintiff



filed an Objection to the Administrative Redaand Motion to Supplement the Record, which
Defendant opposed. (Doc. 12.) The partienthied cross-motions for judgment on the
administrative record. (Docs. 13, 15.)
1. ANALYSIS
A. Motion to Supplement the Record

As a preliminary matter, Plaintiff contds that Defendant ipnoperly removed two
letters from the administrative record before glihwith the Court. (Doc. 12 at 2.) The first
letter was mailed by Plaintiff’'s Counsel toféeedant on December 5, 2015, approximately two
months after Defendant had issued its foledision denying Plairffis claim on October 7,

2014. The letter disputed the denial of the clamd also made an offer of settlement. (Doc. 12-
1 at 1-2.) Finally, the letter “invited [Defenuthto provide [Plaintiff] with any additional
evidence indicating that Mr. Garois’s operation of the vehicle wanot legally justified at the

time of the accident.” 4. at 2-3.) On December 12, 2014, Defendant’s Counsel responded to
the letter, stating that it stodny its denial of benefits ardkclining to accept Plaintiff's

settlement demand. (Doc. 12-2 at 1.)

Plaintiff now contends that the two letteh®ald be considered past the administrative
record because: (1) Defendant’s letter effecyivet-opened” the record (Doc. 12 at 3); and (2)
the letters are offered in suppofta procedural challenge tioee administrator’s decisionld( at
4.

The scope of the Court’s review of the demibbenefits “is limited to the administrative
record available to the plan administratavhen the final decision was madéJarks v.

Newcourt Credit Grp.342 F.3d 444, 457 (6th Cir. 2003). There is some support for the

proposition that if Defendant had attemptedather new evidence or present new arguments



after the date of the final benefits deteratian, Plaintiff would beentitled to the same
opportunity. SeeKillian v. Healthsource Provident Adm’rs, Ind.52 F.3d 514, 521 (6th Cir.
1998) ([O]bviously, it is not open to a plan admstiator to curtail consideration of the
information propounded by the plannadiciary, while continuing taccumulate information that
bolsters a denial decision already made.”) tBat is not the case her®efendant’s letter
offered nofurther evidence to support Defendant’sipos nor did it indicate that Defendant
was in the process of gathering any additional eviderideat(1-2.)

As to Plaintiff's second argument, a distrecturt may consider new evidence only when
a plaintiff has been “denied a full and fair oppoityfor review of [the plan administrator’s]
decision, in other words, when a plan has notrdéd a plaintiff the protection of a procedural
requirement.VanderKlok v. Provident Life & Accident Ins. Co., |56 F.2d 610, 617 (6th Cir.
1992) (permitting the plaintiff to introduce newi@ence after the defendafailed to give notice
of the proper steps he could take to obtawiew of the denial of his claimGSee also Wilkins v.
Baptist Healthcare Sys., Ind.50 F.3d 609, 618 (6th Cir. 1998) (Gilman, J., concurring) (“The
only exception to the . . . principle of not recetyimew evidence at the district court level arises
when consideration of that evidence is necessargsolve an ERISA claimant’s procedural
challenge to the administrator’s decision, suchraalleged lack of due process afforded by the
administrator or allegkbias on its part.”).

Plaintiff's letter does not contaiany allegation of procedurategularity or bias but
merely disputes what it considers Defendantlsifa to apply Ohio law correctly. Plaintiff’s

Motion to Supplement the Record&NIED.



B. Cross-Motionsfor Judgment on the Administrative Record
1. Wrongful denial of benefitsnder 29 U.S.C8 1132(a)(1)(B)

a. Standard of Review

The parties dispute which standard of revagplies to Plainti’'s wrongful-denial-of-
benefits claim under 29 U.S.C. § 1132(a)(3)(Bhis Court reviews an ERISA plan
administrator’s denial of benef de novo “unless the plan ga/éhe administrator discretionary
authority to determine eligibility for benefitsCox v. Standard Life Ins. G&85 F.3d 295, 299
(6th Cir. 2009). If the plan grants suclttarity, the deferential arbitrary and capricious
standard of review appliesd. Here, USIC’s plan provides:

Thepolicyholderdelegates to us and agrees thahese the sole discretionary authority

to determine eligibility for participation drenefits and to interpret the terms of the

policy. All determinations and interpretatiomsade by us are conclusive and binding on
all parties.
(Doc. 11 at 28.)

Despite this language, Plaintiff advancesently that de novo weew is appropriate
because the applicability afpolicy exclusion is at issue. ¢B. 13 at 3.) But Plaintiff conflates
the standard of review and tharden of proof. It is truthat “[a]n ERISA plan, not the
participant, has the burden of provingexctlusion applies to deny benefitaVicCartha v. Nat'l
City Corp, 419 F.3d 437, 443 (6th Cir. 2005) (citi@gffey v. Unum Life Ins. C8B02 F.3d 576,
580 (6th Cir. 2002))see also Caffey v. Unum Life Ins. Ck07 F.3d 11, 1997 WL 49128, at *3
(6th Cir. Feb. 3, 1997) (unpublished) (“Inasmuclitis plan] seeks to establish an exclusion
from coverage, the burden rests with it to esthlidig a preponderance ofetlevidence that the . .
. exclusion prevents [the plaintiff] from prevailifig But the Sixth Circuit has never held that a

dispute over the applicaliyiof an exclusion triggers de novoview. In fact, it has applied the

arbitrary and capricious standard in such caSe®, e.gHernandez v. Hartford Life & Acc. Ins.
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Co, 462 F. App’x 583, 584 (6th Cir. 2012). Becals®IC’s plan contains language granting
discretion to the plan aainistrator to determine eligibility fdbenefits, and Plaintiff admits as
much (Doc. 13 at 4), the Courillxapply the arbitrary and capricious standard of review.

The dual role and inhereaonflict of interest of an insurer like USIC in the
administration and payment of claims is considered factor in thianalysis, but it does not
alter the “arbitrary and capricioustandard of review altogetheletro. Life Ins. Co. v. Glenn
554 U.S. 105, 115-16 (200&ee also Cax685 F.3d at 299 (“In close cases, courts must
consider that conflict as onadtor among several in determinwgether the plan administrator
abused its discretion in denying benefits.”).

Under this deferential standard of revijemhere the plan administrator “offer[s] a
reasoned explanation, based on the evidence particular outcome, that outcome is not
arbitrary or capricious.d. Put differently, the Court mustrsider whether USIC’s decision to
deny AA benefits to Plaintiff was “the result@fdeliberate, principlegeasoning process” and is
“supported by substantial evidencelliot v. Metro. Life Ins. C0.473 F.3d 613, 617 (6th Cir.
2006). Although the Court’s resiv is deferential, “it isot a rubber stamp for the
administrator’s determination.ld. (“[D]eferential review is noho review.”).

b. Merits

Plaintiff maintains that the Court sHdwgrant her motion for judgment on the
administrative record even underabitrary and capricious stamdeof review. (Doc. 13 at 10-
13.) Defendant urges the Courtuphold the denial of benefitsr the simple reason that all
three of the three accident ogxstruction reports were in agreemt that Mr. Garrison’s vehicle
crossed the highway’s center line just beforeat@dent. (Doc. 16 at 10.) But Plaintiff asserts

that such a conclusion was arbitrary and capuieibecause Defendant failed to apply Ohio law
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correctly, selectively reewed the record, and ignored evidetiwd suggested that Mr. Garrison
crossed the center line in orde avoid the oncoming Jeep.

First, the Court addressesaPitiff’'s contention that USIQailed to apply Ohio law
properly in finding that Platiff had violated Ohio Revised Code § 4511.25(A) because USIC
did not acknowledge the “sudden emergency gtxar” or analyze whether this exception
applied to the facts at hand. (Doc. 13 at 12-13.) Ohio Rit@sele § 4511.25(A) provides that
a vehicle “shall be driven upon the right half of tbadway.” As such, driving on the left side is
a violation of Ohio traffic law. But § 4511.25(&pntains several exceptions, including “[w]hen
an obstruction exists making it necessary to drivheédeft of the centesf the highway.” Ohio
Rev. Code 8§ 4511.25(A)(2). Ohio courts haw®akcognized a doctrine of sudden emergency.
See Bennett v. HeaNo. 90-P-2214, 1991 WL 77286,*8t (Ohio Ct. App. May 10, 1991)
(“Additionally, the doctrine of sudden emergertnes not require the person to make the most
judicious choice between hazards presented; thialt it be reasonable for a person in that
position. Clearly, it is reasonable for a persopaaic when suddenlyonfronted with an
oncoming vehicle in the same land dfre-lane road on a rainy night.”).

Even though Defendant did not spewafly acknowledge the sudden emergency
exception, it implicitly considered whether tleaiception applied—and determined that it did
not—when in the second-level appeal deniatedited the OSHP Recdnsction Report that no
physical evidence supported the ei$8’s statement that the othewdr's Jeep left its lane and
lost control prior to impact. (Doc. 11362.) Moreover, dftough the Stars Report does
contradict the OSHP Reconsttionn Report in some respects—for instance, in its estimated
speed of the vehicles at the &raf the collision—the Stars Repalid not explicitly make any

finding about whether Mr. Garrisonésar or the other driver’'s carassed the center line first, or

12



whether one car was out of controbegDoc. 11 at 269-270.) Indeed, the Stars Report only
made a finding that both cars had crossed theecénée by approximatel§.5 feet at the time of
impact, and this conclusion could easily suppeetOSHP Reconstruction Report’s finding that
Mr. Garrison was violating an Ohio traffic lavy driving left of cengr and that the sudden
emergency exception did not apply—particlyldrecause the Stars Report took no position on
what events likely caused the two cars twssrthe center line just before impa®dedd. at

234.))

Further, the second-level agad denial stated that the Crash Tech Report, which
purported to rely on the statemefta lone witness, Mr. Corle, as well as certain physical
evidence, to conclude that the Jeep was oabofrol, actually reached a conclusion that was
inconsistent with the witness’s statemeng witness described Mr. Garrison’s vehicle as
hugging the right side (“towardsetwhite line”) of the southbourldne in an attempt to avoid
the Jeep, whereas the Crash TRelport stated that the Rangemivever the center line into the
northbound lane to avoid the Jeep because it amtldo to its right given the presence of snow
embankments next to the roadwald. @t 340.) As Defendantssal point out, Mr. Corle’s
statement lacked other indiciar@fiability: he was situateolver 300 feet from the accident on
the side of the highway; the accident took plaben it was dark outside; and he changed his
account between his initial verbsthtement to the officer onelscene and a follow-up written
statement a few minutes later. Due to these circumstances, as well as his statement’s
inconsistency with all three reastruction reports, there was subsia evidence in the record to
discredit the witness’s statement. This is ncase where an administrator acted arbitrarily and
capriciously by “engage[ing] in selective review of the administrative record to justify a

decision” to deny coveragéVetro Life Ins. Co. v. Conged74 F.3d 258, 265 (6th Cir. 2007)
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(internal quotation marks and citation omilfte On the contrary, USIC acknowledged the
inconsistencies and explained its decigmioredit the OSHP Reconstruction Report.

Plaintiff next contends th&efendant’s denial was attary and capricious because
Defendant was on notice that regehlvailable evidence existed ¢onfirm claimant’s theory and
it ignored such evidence. (Doc. 13 at 10.) Theedhat Plaintiff cite$or this proposition is
inapposite. IrHarrison v. Wells Fargo Bank, N.Ahe court found that defendant’s denial of
benefit was arbitrary and capriciobecause the defendant was faotice that [the plaintiff] was
seeking treatment for mental health conditiond an. had [the treating physician’s] contact
information, as well as properly signed release fofirom [the plaintiff], the plan administrator
chose to remain willfully blind to readily available information that may well have confirmed
[the plaintiff's] theory ofdisability.” 773 F.3d 15, 20 (4th Cir. 2014). The only available
evidence that Defendant purportedinored here is the witnessaccount that the Jeep was
traveling at a high rate of speed and was owbotrol. But as discussed above, Defendant’s
second-level appeal denial letter, while agteedingly detailed, explicitly mentions the
witness’s statement and sufficiently explaindisision not to credit kiaccount of the crash on
the ground that all three reportached conclusions that wereamsistent witlthe witness’s
statement that Garrison’s Ranggpeared to be hugging the rigide of the southbound lane
“towards the white line” in an attempt stay away from the Jeep. (Doc. 11 at 362.)

Nor is this an example of a plan administrator relying on a file review that was
“inadequate in several crucial respect&vVans v. UnumProvident Corpl34 F.3d 866, 878 (6th
Cir. 2006) (citingKalish v. Liberty Mut./Liberty.ife Assurance Co. of Bostofil9 F.3d 501, 510
(6th Cir. 2005)). On the contrary, the OSREconstruction Report, an unbiased source from a

state agency, was comprehensive and detailedrefdre, the Court declines to find that minor
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differences among the three repaggquire a finding that the OSHP Reconstruction Report was
inadequate Cf. Kalish 419 F.3d at 510 (holding thapkan’s exclusive reliance on an
independent physician’s file rew was inadequate because the independent physician’s report
did not state what kind of work the claimanutd perform, failed toebut contrary medical
conclusions reached by claimantfeating physician, and neglected even to mention the plan’s
own field investigator’s observatiotisat contradicted the indepemdi@hysician’s conclusions).

Finally, Plaintiff is not on solid groundithh her argument that USIC’s decision was
arbitrary and capricious because it did not hgeivn crash reconstruction expert or commission
its own report. (Doc. 17 at 4.) The Court hasi no case to suggest tlagblan is required to
commission such a report in these circumstankksrison, the Fourth Circuit case that Plaintiff
cites, explicitly distinguished beér cases where the record wallicent to refute a claimant’s
argument. 773 F.3d at 22. USIC was entittedredit the OSHP Reconstruction Report,
authored by a neutral state agency basesbsrrvations conducteshd physical evidence
reviewed shortly aftethe collision, provided that it exghed its reasons for doing sB8ee
McDonald v. Western-Southern Life Ins. (3317 F.3d 161, 169 (6th Cir. 2003) (“Generally,
when a plan administrator chooses to rely ugh@nmedical opinion of ongoctor over that of
another in determining whether a claimant istierat to ERISA benefits, the plan administrator’s
decision cannot be said to have been arlyitaad capricious because it would be possible to
offer a reasoned explanation, based upon the exadéor the plan administrator’s decision.”).

Because there was substantial evidenceeeifipally, in theOSHP Reconstruction
Report—to support a finding that Mr. Garrison was breaking an Ohio traffic law at the time of
the accident, and because that evidence wadasnly contradicted (and in some respects is

supported) by the Crash Tech Report and the S&psrt, the Court finds #t USIC’s denial of
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benefits was not arbitrary and capricious. Degmnt is entitled to judgment on Plaintiff's
wrongful-denial-of-benefits claim.
2. Breach of fiduciary duty under 29 U.S.C. § 1132(a)(3)

a. Standard of Review

As to Plaintiff's claim for breach of fiduaig duty, the Sixth Circuit has held in multiple
published and unpublished opinions thath claims “are not claims for denial of benefits and
are therefore addressed in the first instanceardistrict court, requing no deference to any
administrator’s action or decisionMoore v. Lafayette Life Ins. Gal58 F.3d 416, 427 (6th Cir.
2006). See also Stiso v. Int'| Steel Grp04 F. App’x 494, 498 (6th Cir. 2018idwell v. Univ.
Med. Ctr., Inc, 685 F.3d 613, 616 (6th Cir. 2012).

Defendant mistakenly asserts that only unishield cases have applied de novo review to
these claims, which is not true. But Defendambisect that earlier Sixth Circuit cases applied
arbitrary and capricious review taaains for breach of fiduciary dutySee, e.gHunter v.

Caliber Sys., In¢.220 F.3d 702, 711-12 (6th Cir. 2003nd although the Supreme Court has
never decided which standard of review appt@such claims, it has acknowledged that its
precedents could be interpreted as mandatipigrary and capricious review for § 1132(a)(3)
claims. See Varity Corp. v. How®16 U.S. 489, 514 (1996) C|haracterizing a denial of
benefits as a breach of fiduciary duty doesnemtessarily change tlsteandard a court would
apply when reviewing the administoa's decision to deny benefits.”)

Because Plaintiff’s claim for breach of fidagy duty fails under either standard of
review, however, this Court needt attempt to reconcile confting precedent. For the reasons

that follow, even de novo review does not sRlantiff’'s breach-of-duciary-duty claim.
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b. Merits

Plaintiff alleges that USIC has breached itki@iiary duty to the Gasons because it: (1)
failed to apply Ohio law; (2) ignored expert regsahat contradicted the OSHP’s analysis; and
(3) “had a pecuniary conflict afiterest by operating as bottetdecision-maker and payor of
this claim.” (Doc. 13 at 13-15.) Defendant ctars that Plaintiff has merely repackaged her
claim for wrongful denial of berfiégs as one for breach of fiduciary duty. (Doc. 16 at 16-17.)
The Sixth Circuit has held thaa ‘tlaimant cannot pursue a breach-of-fiduciary-duty claim under
[8 1132(a)(3)] based solely on an arbitrand capricious denial of benefits whéne
[8 1132(a)(1)(B]) remedy is adequate to make the claimant whBlechow v. Life Ins. Co. of
N. Am, 780 F.3d 364, 371 (6th Cir. 2015) (en banchn&lof Plaintiff's allegations of breach of
fiduciary duty implicates a different injury thane injury she suffered from the wrongful denial
of her benefits.See idat 373. Indeed, her complaint alleges that USIC “breached [its] fiduciary
duties by denying the Plaintiff's claim, based oruaneasonable and unlawinterpretation of
an exclusion in this accidentéath insurance policy.” (Do8.at § 44.) Since she has not
alleged any injury separate from the wrongful deofddenefits, she is nentitled to relief under
§ 1132(a)(3).

Plaintiff tries to hang her hat on a pé&tchowcase Stiso v. Internaonal Steel Group
in which the Sixth Circuit helthat a plaintiff could bring a bach of fiduciary duty claim under
29 U.S.C. 8§ 1132(a)(3) where thesumance plan provided a summaign description that led
plaintiff reasonably to believe thae would receive a 7% yeailycrease in benefits and then
denying his claim. 604 F. App’x at 49&tisois not analogous to this case, however. There, the
Sixth Circuit explicitly distinguishe®ochowin noting thatRochowconcerned a plan

participant’s attempt to recover benefits under both § 1132(a)(@dBE 1132(a)(3) “for a
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single injury.” 1d. at 500 n.4 (“Here, plaintiff seekse remedy under 8§ [1132(a)(3)] for one
injury—the defendants’ breach of fiduciary dinyproviding a summary plan description to plan
participants that did not fully and accurateymmunicate the plan provisions.”). Because
Plaintiff makes no argument thstte has suffered two distinct injuries, her § 1132(a)(3) claim is
duplicative of her 8 1132(a)(1)(B)asn and, therefore, must faihder controlling precedent in
Rochow
1. CONCLUSION

For the foregoing reasons, the CADENIES Plaintiff’'s Motion to Supplement the
Record DENIES Plaintiff’'s Motion for Judgmenon the Administrative Record, a@@RANTS
Defendant’s Motion for Judgment on the AdministratRecord. The clerk is directed to enter
Judgment for Defendant.

IT 1SSO ORDERED.

g/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: January 13, 2016
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