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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
ALTERIK ROGERS,
Plaintiff,
V. Civil Action 2:15-cv-1877
Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Jolson
THE STATE OF OHIO, et al.,
Defendants.

REPORT AND RECOMMENDATION

Plaintiff Alterik Rogers, a state inmatairrently incarceratedt the Belmont Correctional
Institution whoproceeds pro se, brings saiteging that Defendants wedeliberately indifferent
to his serious medical needs in violation of the Eighth Amendnfemt.the reasons below, it is
RECOMMENDED that Defendant Fred Abdalla’s motion for summary judgment be
GRANTED (Doc. 62); Defendant Citgf Steubenville’s and Defendar@eanScott’s motion for
summary judgment b&SRANTED (Doc. 63); Defendants’ motions for judgment on the
pleadings bdDENIED as moot (Docs. 57, 58)and final judgment in this matter be entened
favor of Defendants.

I. BACKGROUND

A. Factual Background

On January 4, 2014, Plaintiff was arreswtl taken to the Jefferson County Jal
charges of felonious assault, contempt, having a weapon while under disability;itgmyth
evidence, a firearm specification pursuant to Ohio Revised Code § 2941.141, and menacing by
stalking. SeeDoc. 121 at 1-2). On January 14, 2014, Plaintiff attended a bond hearing in the

Steubenville MunicipaCourt. (Doc. 621 at 14). After the hearineanScott an oficer with
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the Steubenville Police Dagment, drove Plaintiff back to the Jefferson County Jail, which was
roughly a quarter mile awaySée id14, 18 Doc. 631 11 3-4). Officer Scott placed Plaintiff in
the back seat of his cruiser and did not secure Plaintiff's seat belt. (Da&cat@2, 17). As
Officer Scott’s vehicle approached the Jefferson Countyhlaitnade a complete stop in front of
the garage door. Id. at 41). According to Plaintiff, once the garage door was halfway open
Officer Scottdrove into the porand hit “a truck or bus.” Id. at 20). Although Plaintif did not
see Officer Scott’'s speedometer, he estimated the car “might have hit seveigieimen miles
per hour.” (d. at 51). According to Officer Scothis car “was traveling at less thambp.h.”
when it entered the port and “slightly touched the back bumper of another law ergorcert.”
(Doc. 63-1 11 9, 8).

Plaintiff did not notice any damage to either vehicl8egDoc. 621 at 15). According
to Officer Scotts affidavit neither vehicle sustained any damage. (Doel §311). Officer
Scott was not harmed as a result of the collisidd. 1(12). Plaintiff testified thatOfficer Scott
then pulled him out of the car and adk@m if he was hurt, to which Plaintifesponded “no, |
just felt a little pinch in my back.[Doc. 621 at 14). Plaintiff testifiedthat his back felt “a little
heavy” but that he “[d]idn’t really care” at the time and “just brushed it offld. &t 22).
Plaintiff testified thathe did not tell Officer Scott that he needed to go to the hosjuitalt(16-
17), although he did say something to the effect of, “you know, the hospital will be okay. | will
see if they will take me to the hotsglihere at Jefferson Countyti(at 22). Plaintiff and Officer
Scott then walked into the jail. According to Officer Scott, Plaintiff was not limp{Bgc. 631
1 14).

Plaintiff testified that he was not sure exactly when Officer Scott left from the

correctional facility, but that it was shortly after escorting Plaintiff insifi2oc. 621 at23—-24.



Plaintiff did, however, testify thate did not tell the correctionsfficer at the facility that he
needed to see a doctor while Officer Scott was in the rddanat 23). As Plaintiff progressed
through the checkn processhe could not take off his jumpsuit for a security seardld. gt 94).
After the officerprocessinghim conducted a pat down, Plaintiff went up a set of stairs, returned
to his cell, and realized that he had defecatsule his jumpsujtwhich he assumes happened in
the midst of the accidentld( at 94-95).

Plaintiff began complaining of back pain later that evening to two correctionsreffié
the Jefferson County Jail right before going to bed. (Doel 426; Doc. 621 at 82, 10801).
Wanda Oiler, the nurse on duty that nigkteived an aftenours call at 9:30 p.m. informing her
that Mr. Rogers was complaining of back pain. (Doc26®4). After confirming that Plaintiff
had no bumps or bruises, Nurse Oiler advised a sergeant to provide Plaintiff with ibupidfen. (
19 5, 8). Thaail staff on duty checked on Plaintithe remaindeof the evening.(Doc. 621 at
101-02).

Nurse Oiler evaluated Plaintiffthe following day and determined that Plaintiff's
condition was not an emergency. (Doc-4lat 3; Doc. 62 112). After the assessment, Nurse
Oiler observed Plaintiff walk up the steps without incident. (Doe2 @R 13). Moreover,
according to Nurse Oiler, Plaintiff “was observedmoving all around []in the visitation
area. . .without any difficulty.” (d.). Plaintiff was given Tamadolfor his pain. (Seeid. 1 15).
Plaintiff's “use of Tramadol was discontinued” two days later “on January 17, 20t4hafteas
observedusing the stairs, going toecreation and running without difficulty.” (Id. { 16).
Plaintiff did not seek any additional treatment from the Jefferson Couaity Medical

Department before leaving the Jail on July 7, 20Bke(dy 17; Doc. 62-1 at 99).



Plaintiff testified that he has “permanent injuries” from the incident. (Dod. 6262).
He says h@&o longercanplay basketball or pickp his eightyearold daughter He testified that
a doctor whose name he did not know told him he would have arthritis in hisd&eakse of the
“disregard of medical treatment.”ld( at 6768). He testified further that his “whole leg goes
numb sometimes.” Id. at 68). According to Plaintiff, he limped from the day of the accident
until he left the Jefferson Countydail on July 7, 2014, still limps, and is still taking pain
medicaton, all because of the accidentd. @t 99). Plaintiff testified that he went through about
six months of therapy for his back, and that he continues to do stretctiesitde his pain. [d.
at 147-49).
B. Procedural Background

On May 12, 2015, Plaintiff brought suit under 42 U.S.C. § 1983 against the State of Ohio,
the City of Seubenville(the “City”), Officer Scott,Jefferson Countyheriff Fred Abdalla, and
the Jefferson County Sheriff's Medical Department. (Doceg;id.at 5 (hanmg Officer Scott,
Sheiff Abdalla, and the Jefferson County Sheriff's Medical Department in their chdiliand
official capacitie¥). Plaintiff alleged Defendanudisregardedis personal safety and denied him
medical treatment with delibdeaindifference. Ifl. at 5) Magistrate Judge King performed an
initial screen of Plaintiff's complaint according to 28 U.S.C. 88 1915(e) and 1915A on May 13,
2015, and recommended that the State of Ohio be dismissed. (Do&hd)District Judge
adopted Judge King’'s recommendation on June 16, 2015. (Doc. 8).

The remaining Defendants filed dispositive motions soon thereafter. On Dac2ib
2015, Judge King recommended that the County Medical Department be dismissed34(Do
Also on December 21, 2015, Judge King recommendedhbaCity’s motion for judgment on

the pleadings be denied. (Doc. 35). Although the complaint did not allege dalamnicipal



liability against the City of Steubenville, Plaintiff's pastmplaint briefing allegethat the City

had a custom of failing to secure detainees in transport and denying medical datairiees
injured in car accidents.Id at 6). Judge King therefore granted Plaintiff leave to assert specific
factual allegabns in support of his claim of municipal liability against the City, and required
him to do so by January 11, 2016ld.(at 7). The District Judge adopted Judge King's
recommendations on January 21, 2016. (Doc. B&intiff did notamend his acmplaint. (Doc.

39 at 6).

At this stage, the City, Officer Scott, and Sheriff Abdalla remain asndafgs. On
August 3, 2016the City filed a renewed motion for judgment on the pleadings arguing that
Plaintiff failed to present any basis for municipal liability. (Doc. 57). Offieott filed a
motion for partial judgment on the pleadings that day as well, arguing that he was ifnomaine
any statdaw claims Plaintiff might bring (Doc. 58). Sheriff Abdalla filed a motion for
summary judgment on August 15, 2016 (Doc. 62), taedCity and Officer Scott filed a joint
motion for summary judgmeimn August 19, 2016 (Doc. 630n September 12, 2016, Plaintiff
filed an opposition tohe Cityand Officer Scott’s motion for summary judgment. (Doc. 64).

[1. STANDARD

Summary judgment is appropriate when “there is no genuine dispute as to analmat
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. Sbéaparty
seeking summary judgment bears the initial “respolisilaf informing the district court of the
basis for its motion, and identifying those portions” of the record that demorstratebsence
of a genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The
burden then shiftso the nonmoving party to “set forth specific facts showing that there is a

genuine issue for trial.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (19863ge id.at



255 (“The evidence of the nonmovant is to be believed, and all justifiable icésrame to be
drawn in[her] favor.” (citing Adickes v. S.H. Kress & CAd98 U.S. 144, 15&9 (1970)). A
genuine issue of material fact exists if a reasonable jury could retendiatvfor the nonmoving
party. Anderson477 U.S. at 248see Matsushita Elec. Indu€o.v. Zenith Radio Corp475
U.S. 574, 586 (1986)ekplaining that‘genuine” amounts tomore than “some metaphysical
doubt as to the material facts”). Consequently, the central issue is “whieth@vidence
presents a sufficient disagmeent to require submission to a jury or whether it is sosihed
that one party must prevail as a matter of laviderson477 U.S. at 251-52.
[11. DISCUSSION

A. Negligence Claims

1. Sheriff Abdalla

Sheriff Abdalla does not move for summary judgment on any-ktateclaims that
Plaintiff might bring. However, the Court does not read the complaint to bring suaofs clai
against Sheriff Abdalla in the first place. For example, while Plastaties in his complaint that
his claims are brought pursuant to 42 U.S.C. 8§ 1983, “a violation of state law cannot support a
cause of action under § 19830tworth v. Vanderploegl F. App’x 163, 166 (6th Cir. 2003)
Moreover, whereas Plaintiff did not file a brief in opposition to Sheriff Abdaltadion for
summary judgment, Plaintiff did oppose the City’s and Officer Scott’s motion uiomery
judgment andattempted to explain that, in his estimation, Officer Scott was negligbot. 64
at 1). In short, the Court finds that Plaintiff does not bang statdaw claims against Sheriff

Abdalla.



2. Officer Scott and the City

The Court finds that Plaintiff also does not bring any deateclaims against Officer
Scott and the City for the reasons stated above. Even if he did, and to the exiefihcs
attempts to clarify the mattesg¢eDoc. 64 at 1)jt is recommended that summary judgment be
granted in Officer Scott’s and the City’s favor based on s&at@mmunity.

a. Officer Scott

“Section 2744.03” of the Ohio Revised Code “grants immunityraployees of political
subdivisions acting within the scope of their employnie@hesher v. Neyed77 F.3d 784, 796
(6th Cir. 2007) (citing Ohio Rev. Code 8§ 2744.03(A)(6peStern v. City of Steubenvill237 F.
App’x 820, 824 (6th Cir. 2005) (Steebville qualifies as @olitical subdivisiorunder Ohio Rev.
Code 8§ 2744.01(F)). Officer Scott was acting within the scope of his employment when he
transferred Plaintiff back to the jai(Doc. 631  4). Immunity thereforeapplies unless Plaintiff
eshblishes an issue of fact as to whether Officer Scott acted faalitious purpose, in bad
faith, orin a wanton or reckless mannemBurgess v. Fischef735 F.3d 462, 479 (6th Cir. 2013)
(quoting Ohio Rev.Code 8§ 2744.03(A)(6)(b)). Ohio law defintdsad faith” as acting “with a
dishonest purpose,” “conscious wrongdoing,” or breaching “a known duty through some ulterior
motive or ill will”; “wanton misconduct” asthe failure to exercisany care toward those to
whom a duty of care is owed in circustes in which there is great probability that harm will
result; and “reckless conduct” as “theonscious disregard of or indifference to a known or
obvious risk of harm . .that is unreasonable under the circumstances and is substantially greater
than negligent condti€ Id. at 479-80 (quotations otted) (emphasis in original).

Viewing the facts in a light most favorable to Plaintiff, Officer Scott came to tofl s

before entering the parking garage. He then proceeded into the garage af spe¢el between



less than 5 m.p.Haccording to Officer ScotBnd17 m.p.h(according to Plaintiff's guesgsven
that he did not see the speedometer). The police craae contact withnother vehicle inside
the garage, which resulted in no injury to Officer Scott, no damage to the polieercand no
damage to the other vehicle in the garage. Plaintiff has failed to put forth angoevicen
which a reasonable jury could draw an inferemicat Officer Scott acted with bad faith
Moreover,the record demonstrates ti@fficer Scottexercised some level of carde stopped
before entering the garage and checked to see if Plaintiff was hurt aftecittent—meaning he
is not guilty of wanton misconducginally, based upon these facts, Officer Scott's canas) a
most,negligentandthus doesot qualify as recklessFor these reasons, it is recommended that
summary judgment be granted in Officer Scott’s favor with respect to anylatateegligence
claim Plaintiffattempted tdoring.
b. TheCity

Ohio law conveys a general grant of immunity to political subdivisions, which ireclude
the City. SeeOhio Rev. Code § 2744.02(A)(1). There are five exceptions to this general grant
(1) negligent operation of any motor vehicl@) negligencein the executio of a proprietary
function (defined in relevant part as one that “promotes or preserves the public pe#dbe, he
safety, or welfare and that involves activities that are customarily engagedy in b
nongovernmental persoisd. § 2744.02(G)L)(b)); (3) negligence in the maintenance of public
roads; (4) negligence due to the physical defects of buildings like jails; aneh€sg another
section of the Ohio Revised Code imposes civil liability onto a political subdivisiah.
§ 2744.02(B)(1)(5).

According to Plaintiff's claims, exceptions (1) and (2) could apply here. However,

neither ultimately doesWith respect to exception (2), Ohio Revised Code § 2744.01(C)(2), in



conjunction with 8§ 2744.01(G)(1)(a), explicitly exempts the provision of police serfrima the
definition of a “proprietary function.” As to exception (1), the City contends thats&#® Code

§ 2744.02(B)(1)(1)(a) applies to the facts of this case. Under that sectiontytleenot liable

for the negligent operation of a motor vehicle if its employee was “nelspg to anemergency
call’ and did not act willfully or wantonly. As explained above, Plaintiff has not put forth
evidence to support an inference that Officer Scott acted willfully or wantavdbreover, he
Ohio Revised Code defines emergency call ascéll to duty, including, but not limited to,
communications from citizens, police dispatches, and personal observatiorecbyoffecers of
inherently dangerous situations that demand an immediate responghe part of a peace
officer” The Supreme Courbf Ohio “has adpted a broad interpretation of ‘call to dugnd
staed that it includps] situations to which a response by a peace officer is required by the
officer’s professional obligation.” Tayla v. ClevelangdNo. 97597, 2012 WL 304145@t *2
(Ohio Ct. App. July 26, 2012) (quotirgolbert v. Cleveland99 Ohio St3d 215 217,790 N.E.

2d 781 784 (Ohio 2003)). Under Ohio case law, transporting prisoners falls under this
definition. Seeid. (transporting a prisoner to the hospital for medical treajm&#mbus v.
Toledq No. L-07-1378,2008 WL 3878369, at *3 (Ohio Ct. App. Aug. 22, 2008) (“Applying the
law as set forth irColbert we find that because Officer Shirey, in transportinggmer Franks,
was responding to a call to duty as part of his professional obligation, he was, in partdneg

to an‘emergency call'within the meaning of R.C.2744.01(A). (see alsdoc. 631 T 4 (“On
January 14, 2014, while performing my usual glatiuties, | was called to transport Plaintiff
Alterik Rogers back to the Jefferson County Jail following a hearing at thab&tville

Municipal Court.”)).



For these reasong, is recommended that summary judgment be granted in the City’s
favor with respect to any stal@w negligence claim Plaintiiitempts tabring.
B. Eighth Amendment Claim Against Officer Scott

Plaintiff claims that Officer Scott acted with deliberate indifference to Plaintiff's medical
needs in violation of the Eighth Amendment following the accident. In response, (iftiotr
invokes the defense of qualified immunity, which “protects a public official in hivichl
capacity from civil damages.Everson v. Leis556 F.3d 484, 501 n.7 (6th Cir. 2009). A claim
of qualified immunity requires “a twatep inquiry to determine if (1) the defendant violated a
constitutional right, and (2) if that right was clearly establisheSrhith v. Leis407 F. App’x
918, 928 (6th Cir. 2011). “The court may address these prongs in any order, and if the plaintiff
cannot make both showings, the officer is entitled to qualified immunBydwn v. Lewis779
F.3d 401, 412 (6th Cir. 2015eePearson v. Callaharb55 U.S. 223, 236 (2009).

The undersigned starts with tfiest question. In order to survive summary judgment,
Plaintiff must establish an issue of material fact in support of his claim thae©8cott acted
with deliberate indifference to his medical needs. Such a claim has an objective bjatiaveu
component. Blackmore v. KalamazootgZ, 390 F.3d 890, 895 (6th Ci2004). The objective
prong “requires a plaintiff to show that the medical need at issue is sufficesrious.”
Alspaugh v. McConnell643 F.3d 162, 169 (6th Cir. 2011) (quotations omitteédy. medical
need is sufficiently serious if it has been diagnosed by a physician thaahdated treatment or
it is so obvious that even a lay person would easily recognize the need for medtoadrite
Burgess v. Fischei735 F.3d 462, 476 (6th Cir. 2B)L The subjective prong requires the Court
to determine whethefprison officials ha[d]a sufficiently culpable state of mind in denying

medial care.” Alspaugh 643 F.3d at 169. “Under the subjective component, the plaintiff must
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establish that the deidant knew of or disregarded an excessive risk to inmate health or safety.”
Broyles v. Corr. Med. Servs., IndNo. 081638, 2009 WL 3154241, at *2 (6th Cir. Jan. 23,
2009) (citingBlackmore 390 F.3d at 895).

Plaintiff's claim fails on both prongs. Here, Plaintiff and Officer Scott wera minor
collision in the garage of the Jefferson County Jail. The collision resuoltenldamage to either
of the vehicles and no injury toOfficer Scott. Officer Scott asked Plaintiff if he was hurt.
Plaintiff replied that he was not. Plaintiff was not limping as Officer Scott escortedifPiaio
the jail. Plaintiff's need for medical care was thus not so obvious that arsynpée Officer
Scott should have recognized the need for medical treatméntl given that Plaintiff told
Officer Scott he was not hurt, Plaintiff has failed to demonstrate an issuatefial fact as to
whether Officer Scotknew of or disregarded an exceasirisk to Plaintiff's health. Plaintiff's
Eighth Amendment claim thus failsSee, e.g.Burgess 735 F.3d at 477 (“Moreover, Plaintiffs
have failed to establish the subjective prong: there is no evidence that Jordan khewexd
for further treatment or should have known assailt of the circumstances.”)

For these resons, it SRECOMMENDED that Officer Scott isentitled to qualified
immunity; Plaintiff's individualcapacity claim against Offic&cott fails as a matter of lawnd
Officer Scott’s motion for summary judgment as to this claincBANTED.

C. TheRemaining Claims

This leaves Plaintiff's Eighth Amendment claims agathst City, Officer Scott in his
official capacity,andSheriff Abdalla in his personal and official capacities. Plaistgersonal
capacity claim against Sheriff Abdalla fails besadoes not put forth evidence that Sheriff
Abdalla was involved in any decisiongyeeding his medical treatmenSeeGrinter v. Knight

532 F.3d 567, 575 (6th Cir. 2008)Because 8§ 1983 liability cannot be imposed undireary
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of respondeat superioproof of personal involvement is required for a supervisor to incur
personal liability’). Moreover, the officiakcapacity claims all amount to the same chargeat
“a municipal policy or custom. .caused the plaintiff's injury.Bd. of Cty. Comm’rs v. Brown
520 U.S. 397, 403 (1997)We have consistently refused to hold municipalities liable under a
theory ofrespondeat superidi); seeMonell v. Dep’t of Soc. Serys136 U.S. 658, 694 (197.8)
Plaintiff, however, brings no such claim because he failed to amend his pleadings to do so
(Doc. 39 at & Even if he did, his municipdiability claims fail because, as explained,
Plaintiff's underlying Eighth Amendment claim fail§SeeDoe v. Claiborne Cty.103 F.3d 495,
507 (6th Cir. 1996) ‘Under Monell, the County. . .cannot be found liable unless the plaintiff
can establish that an officially executed policyleads to, causes, or results in the deprivation
of a constitutionally protected right. It is therefore RECOMMENDED that summary
judgment be granted in Defendants’ favor as to Plaintiff’'s remaining claims
V. CONCLUSION

For the reasons stated, itRECOMMENDED that: Defendant Fred Abdalla’s motion
for summary judgment b&SRANTED (Doc. 62); Defendant City ofSteubenville’s and
Defendant Sean Scott’'s motion for summary judgmenGBANTED (Doc. 63); Defendants’
motions for judgment on the pleadingsDENIED as moot (Docs. 57, 58); and final judgment
in this matter be entered favor of Defendants.

Procedur e on Objections

If any party objects to this Report and Recommendatiat, party may, within fourteen
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is made, together wi

supporting authority for the objection(s). A Judge of this Court shall makie aovo
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determination bthose portions of the Report or specified proposed findings or recommendations
to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec
modify, in whole or in part, the findings or recommendations made herein, mayer&agher
evidence or ray recommit this matter to the Magistratedde with instructions. 28 U.S.C.

8§ 636(b)(1).

The parties are specifically advised that failure dbject to the Report and
Recommendation will result inwgaiver of the righto have the District Judge review the Report
and Recommendatiae novg and also operates asvaiver of the right to appa¢ the decision of
the DistrictCourt adopting the Report and Recommendati®ae Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1S SO ORDERED.

Date: Octobefl7, 2016 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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