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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MARSHA M. WHITE,
Plaintiff,

V. Civil Action 2:15-cv-2091
Magistrate Judge Kimberly A. Jolson

TYRONE REYNOLDS, et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court on Defendant Ohio Departmdpuilafic Safety’s motion
for summary judgment. (Doc. 27). For the reasons that follow, the mot@&RANTED.

|. BACKGROUND
A. Factual Background

Plaintiff Marsha White, an AfdganAmerican womanhas been an employee of Bé&io
Department of Public Safet{’Defendant” or “DPS”)for over 20years. (Doc. 26 at,8
PAGEID#: 429. Relevant to this lawsuyitPlaintiff was a member of Defendant’s
Administrative License Suspensionifts Unit (“ALS Points”)in November of 2012 Plaintiff
claims that around that timevo of her ceworkers, Brittany Matthews and Cherelle Evamere
gossipingthat Plaintiffwas stalking Evanen Facebook. Id. at 13 PAGEID #: 434. Plaintiff
reported the rumors to heupervisor Nancy Dixon,andDixon relocatedPlaintiff away fromthe
two womenin January of 2013.1d. at 13-16, PAGEID #: 434-37).

But Plaintiff's troubles withMatthews andevans continuedid. at 17 PAGEID #: 439,
and becausBlaintiff was dissatisfied with Dixon’seactions to her complaint®laintiff wentup
the chain of command-irst to DiannaMcConnaugheyDixon’s supervisor, and then to Pam
Caldwell, the president ofPlaintiff’'s union, the Ohio Civil Service Employees Association
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(“OCSEA") (see id.at 22 PAGEID #: 443. On April 26, 2013, Plaintiff and Caldwell mefth
Tyrone Reynolds, ®PS labor relations officer. See id. Doc. 202 at § PAGEID #: 2183.
During the meeting, Plaintifferbally requeted a transfer fronthe ALS Poirts Unit to any unit
out of the building and preferably to the Bureau of Motor Vehicles location at AlwakCr
Drive. (Doc. 26 at 2324, PAGEID #: 444—-4p

The collective bargaining agreement (“CBABetween OCSEA and DPSgoverns
Defendant’'s employetransfer process (Id. 11 6-10). At all times relevant to the lawsuit,
Plaintiff held the job classification of Customer Service Assistant Il (“TU3JA (Doc. 26 at 25
PAGEID #: 44¢. For Phintiff to move to another CSA position, she would have had to do so
via the lateratransfer process outlined in the CBASeg id. The CBA requires employees
seeking a lateral transfef‘an employeeequested movement to a posted vacancy within the
same Agency’ Doc. 271 at 9 PAGEID #: 797 (Ex. A § 17.02(Fp—to submit a written
application. Id. at 10 PAGEID #: 798(Ex. A { 17.04)). Plaintiff requested a transfemly
verballyand never submitted an official application in writing to transfer to any opewiitigs
the depamnent. (d. 1 6-11). According to his declaratiorReynolds therefore considered
Plaintiff's verbal transfer requeduring the April 26, 2013 meeting to baformal.” (Id.).

On May 20, 2013, Plaintiff's verb&lansfer request was denied. In an email to Caldwell,
Reynolds explained that he would not “be able to make any moves at the praséfifgjiven
that a number of CSA 2 positiohave recently been posted, along with the fact that | have four
requestgrom individuals in the CSA classification to be moved to new positions.” (Det.&£6
26, PAGEID #: 697(EX. 5)). In her deposition, Plaiffttestified that three peopteall of whom
arewhite—receivel transfers around the same time: Kathy Ryder irrdagly of 2013, Michelle

Burris in May of 2013, and Linda Smith May of 2014. (Doc. 26 at 26, PAGEID #: 447



Ryder held the job classification of CSAdhd “was reassigned to another work while to a
lack of work in the recently constituted work uaiSafe ID—for which the anticipated volume

of work had not materializetd (Doc. 271  17. Burris held the classification of CSA Il in the
Telecommunications Una&nd wasreassignedbecause a court had issued a domestic violence
civil protection order prohibiting Burris’s husbaravho also worked at DPS’s main location at
1970 W. Broad Street in Columbudrom being within 100 feet.” Id. § 16). Smith held the
classification of Administrative Professional Bnd was reassignedbecause of “work
performance problems.”ld. { 18).

On July 25, 2013, Evans and Matthews each sent an email to McConnaegaeiing
an incident with Plaintiff. Both reported thBtaintiff threatened thensaying“it won’t be so
funny soon.” (Doc. 24 at 32, 33, PAGEID #: 703, 7D4 Plaintiff denies theirallegations
(Doc. 26 at 39, PAGEID #: 460). On August 8, 2013, Plaintiff emailed Dixon complaining that
Matthews accompanied by Evangjalked pastPlantiffs deskand “made a statement [that]
someone should be worried.” (Doc.-26at 35, PAGEID #: 706). Althougbefendant
investigated both incidents, the allegatiopnsid not be substantiated and, as a result, no one was
disciplined. See, e.g.Doc 27-1 Y 26-21).

On August 5, 2013, Plaintiff received an email from Krysten McElfreshP& labor
relations officer, offering Plaintifa spotin the Telecommunications Urof the Bureau of Motor
Vehicles (Doc. 26 at 50, PAGEID #: 471; Doc.-20at 1 PAGEID #: 230. Plaintiff declined
the offer via email ougust 8, 2013. (Doc. 26 at 50, PAGEID #: 471; Doec4241 1 PAGEID
#: 230. Plaintiff testified that sheejectedthe opportunity bcause she saw it as a demoaod
“felt that [the Telecommunicationsjilepartment was a hostile department.” (Doc. 26 at 51

PAGEID #: 473. Plaintiff further explained “I've had encounters down there, and a lot of



employees, especially AfrAmericans have transferred and t[aken] themselves ouheof
department. And through hearsay, and what | understand, they have a lot of complaints about
Kim Ross,” Chief of the Telecommunications Unantl her treatment of AfrBmericans down

there.” (d.).

On September 25, 2013, Matthews filed a petiigainst Plaintifin the Franklin County
Court of Common Pleas for a civil stalking protective orde8ee{d. at 103-05 PAGEID #:
524-2¢. Because Matthews did not reside in Franklin County, Judge Richard Sheward
dismissed the case for lack of jurigibe. (Doc. 261 at 46, PAGEID #: 717). The petition and
the dismissal were sent to Plaintiff at work via cewifiaail. (Doc. 26 at 1634, PAGEID #:
524-25. Plaintiff took exception t®dPS’slegal department opening the letter, believing that
the legal department opened the letter in retaliation for Plaintiff's pEBOC charges of
discrimination (See id.at 104-10, PAGEID #: 52531%; id. at 109-10 PAGEID #: 53631).
Plaintiff admitsshe has no evidence to supploer belief. (d. at 11Q PAGHD #: 531). And
McConnaugheynformed Plaintiff that “[i]t is ODPS policy to open any and all certified mail
regardless of who it is addressed to in order to determine the nature of thpawesse and
proper routing.” (Doc. 20-9 at 2, PAGEID #: 247).

Shortly thereafter, DP&urther separate Plaintiff, Matthews, and Evans. Matthews was
reassigned to the Special Case UnjDoc. 271 16). And Plaintiff, per Article 17.01 of the
OCSEA CBA, was reassignedo the Telecommunication®Jnit. (Id.). Plaintiff views the
reassignment as a “downgrade.” (Doc. 26 at 40, PAGEID #:. 15hg testified thatas a
member of the ALS Points Unishe“opened and closed cases,” “suspended driver’s licenses,”
“talked to attorneys,” and hadrfore of a detailed job.” Id. at 41, PAGEID #: 462). She

describedthe Telecommunications Unds one where “you strictly take phone calls all day



long.” (Id.). Plaintiff did not lose any status in pay, benefits, or job classification thih
transfer. (Id. at 4142, 115-16, PAGEID #: 461-62, 536337

On December 18, 2013, Plaintiff filed a charge with the EEOC alleging ra
discrimination under Title VII and age discrimination under the Age Discriminaiton
Employment Act (“ADEA”). (Doc. 26l at 12, 14, PAGEID #: 683, 685She based her charge
on the denial of her informal transfer request and on the transfers of Burris and Rydatr14
PAGEID #: 689. On February 4, 2014, Plaintiff filednatherdiscrimination charge with the
EEOC regardig her transfer from the ALS Points Unit to the Telecommunications Uditat(
18, PAGEID #: 689. Plaintiff checked the box for “retaliatiordnd then wrote that she had
“been discriminated against for participating in a protected activity” in tvoslaof Title VIl and
the ADEA. (d.).

Plaintiffs satisfaction at work did not improve after her transfer the
Telecommunications Unit. On February 24, 2014, Plaintiff met with Rosshe
Telecommunications Chiegnd Gen Reid, Plaintiff's supervisor at that time, “to discuss the
necessityto adjust [Plaintiff's] current work schedule due staffing levels and operatieeds.”
(Doc. 26at 120, PAGEID #: 541 Prior to changing departments, Plaintiff workiedm 8:15
a.m. to 5:00 p.m. I4. at 119 PAGEID #: 54). On March 6, 2014, Plaintiff signed a
“Mandatory Work Schedule Change” acknowledgihgtthe meeting took place and, from a list
of five options for a schedule adjustment, choosing to switch her work schedule ton9.:@0 a
5:45 p.m. (Doc. 24 at 63, PAGEID #: 734 Beneathhe signature, Plaintiff wrote‘l do not
understand all verbiage of this document pertaining to agreements made in amcavithn
OCSEA contract. | was placed in this department per Article 17.01 OCSEA atoatrd

agreement was clearly made on Oct[.] 28, 2013. Nothing in Article 17.01 states shge.Cha



(Id.). Plaintiff testified that, on April 8, 2015, Ross allowed “a young white feraate two
white males” to work durig Plaintiff's previous hours of 8:15 a.m. to 5:00 p.m. (Doc. 26 at 123
PAGEID #: 544. Plaintiff could not recall the names of the three peelee “want[ed] to say
Chad [Felver] was one,” she “th[ought] Kayleigh Barker was one,” and she thoughtehermth
“might have been [someone named] Chridd.)(

On March 23, 2015, according to Plaintiff's testimoRgid yelled at Plaintiff in front of
other employeesegarding Plaintiff'sleave time under the Family and Medical Leave Act
(“FMLA"). (Id. at 47, PAGEID #: 468. After the altercation, according to Plaintiff, “[t]he
union then got involved, a grievance was filed, [and] a settlement was made foraeerkpl
violence and supervisor intimidation.ld(). Plaintiff also filed an EEOC charge followgrihe
incident but had not received a rigbtsue letter as of her deposition January 13, 2016.1d(
at 45-46, PAGEID #: 46667).

In April of 2015, Felverwho was thel'elecommunications Unit Assistant Chieffered
Plaintiff the opportunity to work on whahe parties callfthe DX line,” scheduling tests for
people to obtain their driver’s licensesSeg idat 42-43 PAGEID #: 46344). When Felver
offered Plaintiff the job, Deborah Lindsayrhigpen was the supervisor of the
Telecommunications UnitA short while later Reid became the supervisor of the Unid. &t
47, PAGEID #: 468. On April 24, 2015, Plaintiff told Felver that she did “not want to be under
Gen Reid due to her harassment and [the] grievance filed for her actions on March 23, 2015.
(Doc. 261 at 34, PAGEID #: 705). Felver responded that Plaintiff should still be trained “on the
operation of the DX line since there is a small possibility you may have to taleedhiés as part
of your job. Before we move forward with a different volunteer, would you bkieet trained

before you pass on the full time DX scheduling? Please let me know on Montthy.” (



The parties disagress to whethePlaintiff received trainingpn the DX line. In an email
on August 31, 2015, Lindsakhigpentold Plaintiff that based on héfactivity sheet,” she was
“trained on the DX Scheduling line on August 14, 2014.” (Doel 26 65, PAGEID #: 736Gee
Doc. 26 at 127, PAGEID #: 548). At her deposition, Plaintiff testified that she had not degeive
full training on the DX line. Kee, e.g.Doc. 26 at 12628 PAGEID #: 54#49. Ste testified
further that she was offered ondy“refreshet courseon the DX line. $ee id.at 12728,
PAGEID #: 54849). DX training does not provide employees withayincrease or additional
benefits. [d. at 128, PAGEID #: 549 But Plaintiff believes thabaving the DX training would
be “something that | can put on my resume to say this is something else | knaw dowif |
want to apply for a job, | could sdyknow I've done this, I've done this type of work(ld.).
Plaintiff testifiedthat she felt like she “struggled a little bah the DX linebut that shehas not
had any performance issuetherwiserelated to heperformance on th®X line. (Id. at 129
PAGEID #: 550.

In the spring and summer of 2015, Plaintiff clashed WiESleadership regarding leave
time. On April 14, 2015, Plaintiff was issued a written reprimand for taking h&tes of leave
time beyondvhat she had availabie FMLA time and any other available leave time. (Doe. 27
1 9 25;see id.at 36-40, PAGEID #: 82428. And, on June 19, 2015, Plaintiff was issued a
threeday working suspension with pay for exceeding her available FMLA and othertiea
by eight hours. I€. T 26; see id.at 4149, PAGEID #: 82937). Plaintiff's union filed a
grievance over the suspension. The grievance was settled, reducing Rlaimdidipline to a
oneday working suspension with payld.(] 27;see idat 56-51, PAGEID #: 83839). Laer in
June of 2015, Plaintiff was reassigned to a new supervisor, Lildsggen, given her problems

with Reid. (Doc. 26 at 136, PAGEID #: 557



On August24, 2015, Plaintiff received corrective counseling from LineEhaigpen. A
letter memorializing the counseling states thatdsayThigpen received a phone call from a
customerwho claimedthat Plaintiff would not answer his question about having his elderly
mother’s driver’s license revoked, became argumentative with him, and hung up onSem. (
Doc. 261 at 67, PAGEID #: 738 The letter noted that Priff was not being disciplinedut
that the incident would be documented“&silure to provide accurate information,” “Becoming
argumentative with a customer,” and “Hanging up on a customét.). (Next to her signature
on the letter, Plaintiff wrotéDo not agree no recording provided.ldJ).

Finally, Plaintiff contends that, in September of 20Boss and Felvedelivered
Plaintiff's 25-year service pin to her desk in a brown envelope. (Doc. 26 atPYI8EID #:
619). Plaintiff testified in her deposition that this was “rude and disrespectfid.). (n an
email on September 4, 201Bpss told Plaintiff that her pin was delivered to Plaintiff's desk
because Plaintiff failed to respibrio a prior email askingdw Plaintiff would like her pin
delivered. (Doc. 20-18 at 6—7, PAGEID #: 328}

B. Procedural Background

On May 20, 2015, Plaintiff brought suit against Reynolds BR& asserting “claims of
race, sex, and age discrimirmati under Title VII, 42 U.S.C. 8§ 20008, and the Age
Discrimination in Employmet Act, 29 U.S.C. § 621 (Doc. 19 at 1). After the parties
consented to the Magistrate Judge on August 19, gD&&. 9), Reynolds moved for judgment
on the pleadings on September 4, 2015 (Doc. 11). His motion was grantecdhe was
dismissed from the case on December 21, 2015. (Doc. 19). Plaintiff filed an ancengdaint

on January 7, 2016. (Doc. 20). She alleges race discrimination and retaliation ford@r EE



filings, both in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 20b0e
Defendanimoved for summary judgment on April 15, 2016. (Doc. 27).
1. STANDARD

Summary judgment is appropriate when “there is no genuine dispute as to analmat
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. Sbéaparty
seeking summary judgment bears the initial “responsibility of inforrthiegdistrict court of the
basis for its motion, and identifying those portions” of the record that demorstratebsence
of a genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The
burden then shifts to the nonmoviparty to “set forth specific facts showing that there is a
genuine issue for trial.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (19863ge id.at
255 (“The evidence of the nonmovant is to be believed, and all justifiable inferendesbare
drawvn in [her] favor.” (citing Adickes v. S.H. Kress & CAd98 U.S. 144, 15&9 (1970)). A
genuine issue of material fact exists if a reasonable jury could retendiatfor the nonmoving
party. Anderson 477 U.S. at 248see Matsushita Elec. InduSo. v. Zenith Radio Corp475
U.S. 574, 586 (1986)ekplaining that‘genuine” amounts tomore than “some metaphysical
doubt as to the material facts”). Consequently, the central issue is “whieth@vidence
presents a sufficient disagreement to requit@rgssion to a jury or whether it is so esided

that one party must prevail as a matter of laiderson477 U.S. at 251-52.

! In its motion for summary judgment, Defendant includes argumentsmiegtéo a possibléarassment
claimbased ora racially hostile work environmenthe Court does not redlaintiff's amended complaint to bring
such a claim. Moreover, Plaintiffgppositionto the motion for summary judgmetibes not mentiom harassment
claim. If she did bring such a claim, she therefore waive8éeSurfield v. L.G. Phillips Displays USA, Ind15 F.
App’x 818, 820 (6th Cir. 2004{"Plaintiff waived his claim on severance benefits by not mentioning fis
memorandum in opposition to summary jount?).



[11. DISCUSSION

A. RaceDiscrimination

To establish a claim for race discrimination under Title VII, a plaintiff “must either
present direct evidence of discrimination or introduce circumstantial evideaicevauld allow
an inference of discriminatory treatmentJohnson v. Kroger Cp319 F.3d 858, 86465 (6th
Cir. 2003) (citation omitted).“[D]irect evidence is that evidence which, if believed, requires a
conclusion that unlawful discrimination was at least a motivating factor in the emiploye
actions.” Kocak v. Cmty. Health Partners of Ohio, Ind00 F.3d 466, 470 (6th Cir. 2005)
(quotations omitted)seeAmini v. Oberlin Coll. 440 F.3d 350, 359 (6th Cir. 200B8Evidence of
discrimination is not considered direct evidence unless a racial motivationpigitgx
expressed). Plaintiff admits that she has no evidence of “explicitly expressed” racial animus.
Id.; (seeDoc. 26 at 76, 8436, 150, 16263 PAGEID #: 497, 50507, 571, 58384). The Court
thereforeapplies the burdeshifting framework articulated itMcDonnell Douglas Corpy.
Green 411 U.S. 792 (1973)Johnson v. Univ. of Cincinnat215 F.3d 561, 572 (6th Cir. 2000)
UnderMcDonnell DouglasPlaintiff must first present a prima facie case of discrinonat To
do so,she ‘must show (1) thgshe]is a member of a protsd group, (2) thgishe]was subject
to an adverse employment decision, (3) {ehe]was qualified for the position, and)(. . .that
similarly situated noiprotected employees were treated more favorabl@layton v. Meijer,
Inc., 281 F.3d 605, 610 (6th Cir. 2002jJOnce theprima faciecase is made, Defendant may
offer any legitimate, nodiscriminatory reason for the employment action, which Plaintiff may
rebut by evidence of pretext; however, the burden of proof always remains witlaitti&f.”

Hartsel v. Keys87 F.3d 795, 800 (6th Cir. 1996).
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Defendantcontends that Plaintiff's claim forace discrimination fails because: (1)
Plaintiff cannotmeet the second and fourth prongs of her prima facie case; (2) Defendant offers
legitimate, nordisaiminatory reasons for each allegedly discriminatory action; and (8)tifla
has no evidence to show that Defendant’s reasons weexipi@t racial discrimination.

1. Prima Facie Case

As an initial matter, Plaintiff fails toraculatewhich the employment actioqualifiesas
“adversé. For its partDefendanidentifies eleven actions thpbtentiallycould beconstruedas
adverse: (1) the refusal to reassign Plaintiff's work location to Alueekir(2) Plaintiff's lateral
reassignment to the Telecommunications Unit in response to her issues withwoekers; (3)
the investigation into Plaintiff's alleged threats agaiher cewvorkers; (4) one of Plaintiff's co
workersfiled a restraining order against her; (3fendant’'degal department opened a certified
letter addressed to Plaintiff regarding the restraining order; (6) Plalidiffot receivéheryears
of-service pin in the manner she preferred) Plaintiff’'s schedule chandeom 8:15 a.m. to 5:00
p.m. to 9:00 a.m. to 5:45 p.m.; (8) Plaintiff did not receilve additional DX traimg she
wanted; (9) Plaintiff's nondisciplinary corrective counseling on August 24, 2015; (10)
Plaintiff's written reprimand in April of 2015 for exceeding Heave time; and (11) Plaintiff's
oneday suspension with pay in June of 2015 for exceeding her leave time. (Doc.-Z8at 8
PAGEID #: 759-69. Plaintiff does notlisagreghat these are the alleged adverse actions upon
which she bases her race discrimination claid offers no others.

To satisfy tle second prong of her prima facie case, Plaintiff must shovatheast one
of these actions amowuto “a materially adversehange in the terms and conditions” of her
work. Foster v. Michigan573 F. App’x 377, 394 (6th Cir. 2014Examplef actions that rises

to this level “include termination of employment, a demotion.a less distinguished title, a

11



material loss of benefits, significantly diminished material responsibilitiesther andices that
might be unique to a particular situation.ld. (quotations omitted). Plaintiff admits that,
throughout the time at issue in this case, she was nah givess distingshed title, did not
suffer aloss of benefits, was not demotathdremained in the same job classification. (Doc. 26
at 16 4142, 116, 124, 147PAGEID #: 437, 46263, 536, 546, 568 Defendanttherefore
contends that none of these actions qualifiesaerially adverse.

The only action that meritsexplanation is Plaintiffs reassignment to the
Telecommunications Unit in October of 2013 to separate her from hsord@rs. See id.at
40). Plaintiff testified that she saw the reassignment as a “dadeg (d.). However, “a
plaintiff s subjective impression concerning the desirability of one position over another
generally does not control with respect to the existence of an adverseymmmicactior’
Mitchell v. Vanderbilt Uniy. 389 F.3d 177, 183 (6th Cir. 2004). Additionally, rfipsfers
intended to respond to and resolve an employee’s problems with another employee do not
constitute aderse employment action.’Kasprzak v. DaimlerChrysler Corp431 F. Supp. 2d
771, 777 (N.D. Ohio 2005). Plaintiff's acknowledgement that she did not lose any status in pay,
benefits, or job classificatiolurther demonstrates that the transfer does not qualify as materially
adverse. I¢. at 4142 115-16 PAGEID #: 46162, 536-37); see Timmons v. Boehringer
Ingelheim Corp.132 F. App’x 598, 600 (6th Cir. 2008)A transfer at no loss of title, pay or
benefits does not amount to an adverse employment &gtion.

As for the remaining actions at issudietCourt agreewith Defendant-none is
materially adversender the law See, e.g.Ganor v. Worthington City SchNo. 2:11cv-561,
2013 WL 6587869at *9 (S.D. Ohio Dec. 13, 2013p¢tion (1): “An employes decision to

deny a lateral transfelpwever,is not an adverse action unless it results in a mathaige of

12



salary, benefits, responsibilities, or prestig@utiotation omitted)) Dendinger v. Ohip207 F.
App’x 521, 527 (6th Cir. 200Gpction(3): “internal investigation into suspected wrongdoing by
an employee” not an adverse employment actibtynczak v. Bodmam42 F.3d 1050, 1061
(7th Cir. 2006)((4): private lawsuit by cavorker “not the kind of adverse action” that Title VII
reaches)Gage v. United State®lo. 1:05CV2902, 2008 WL 974044, at *6 (N.D. Ohio Apr. 7,
2008) ((5): supervisor reviewing confidential mail not an adverse employment action)
Burlington N. & Santa Fe Ry. White 548 U.S. 53, 6§2006)((6): “Title VII, we have said,
does not set fortla general civility code for the American workpldcéuotation omitted));
Johnson v. United Parcel Sert17 F. App’x 444, 450 (6th Cir. 2004){: “[A] bsent changes in
salary or the number of hours of work, scheduling matters would not normally yclassif
potentid adverse employment actions.VYJaughn v. Louisite Water Co, 302 F. App’x 337, 345
(6th Cir. 2008)((8): “[Plaintiff's] own conclusory assertions as to the value of the training and
her inability to receive promotions are insufficient to survive summary judgiedandshoe v.
Mercy Med. Ctr. 34 F. App’x 441, 447 (6th Cir. 2002§(9): “courseling, documented in
writing” not an adverse actionizreggett v. Jefferson Cty. Bd. of EQu&91 F. App’x 561, 566
(6th Cir. 2012)(10): “A written reprimand, without evidence that it led to a materially adver
consequence such as lowered pay, demotion, suspension, or the like, is not a materially adve
employment actiorfi); Rose v. Buckeye Telesystem,,l681 F. Supp. 2d 772, 777 (N.D. Ohio
2001)((11): “Plaintiff's oneday suspension with pay does not constitute an adverse employment
action.”).

Even if Plaintiff could demonstrate an adverse action, Deferadgnesthat she fails to
put forth any evidence in support of the fourth pres#tigat anysimilarly situated noiprotected

employees were treated more favorably. Toeirt agreesere as well Regarding her schedule
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changetwo of three alleged comparatets-elver and someone named “Chrs’were, unlike
Plaintiff, supervisors and thus not similarly situateéseeRutherford v. Britthaven, Inc452 F.
App’x 667, 672 (6th Cir. 2011(*We have previously held supervisory and {sopervisory
employees to not be similarly situatyd(seeDoc. 26 at 122—-24, PAGEID #: 543-54Barker,
the third comparator, was promoted to supervisor as wedle {dat 124, PAGEID #: 54h

RegardingDefendant’sfailure to reassign her to Alum CreeRlaintiff contends that,
unlike Plaintiff, three white employeesRyder, Smith, andBurris—were reassigned to thei
desired locations. Smith,secretaryith a different job classification than Plaint{fdoc. 27-1
18), cannot be considered similarly situatefee @mpbell v. Hamilton Cty23 F. App’'x 318,
325 (6th Cir. 2001)"Differences in job title and responsibilities, experience, and disciplinary
history may establish that two employees are not similarly sitliptedThe other two
comparators, Ryder anBurris, were moved only temporarily and under entirely different
circumstances. SeeDoc. 271 § 16 (Burris reassigned temporarily due to restraining order
against her husbandigl. § 17 (Ryder reassigned temporarily due to lack of work in her Unit)).
Theytoo cannot be considered comparato&eeHumenny v. Genex Cor@90 F.3d 901, 906
(6th Cir. 2004)(plaintiff must show thatall relevant aspects” of gpioyment situation are
“nearly identicalto those othe alleged similarly situatl” (Quotations omitted)).

For these reasons, Plaintiff fails to establish a prima facie case of radeidigtton
under Title VII, and heclaim fails as a matter of law

2. Legitimate, NonDiscriminatory Reasons for thédlleged Adverse Actions

Even if Plaintiff could establish her prima facie case, Defenddiatrs legitimate non
discriminatory reasons for each of the actions ateissit therefore has mets burden of

production at this step of tidcDonnell Dougladramework. (See, e.g.Doc. 271 | 6, 79,
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12-15 (@action (1):Plaintiff not reassigned to Alum Creek because she did not go through formal
application process required lile CBA and becauseo positions were available at that
location);id. 11 19-24 (action (2):Plaintiff reassigned to Telecommunications Unit to resolve
issues with caworkers);id. 1 20((3): Plaintiff investigated after two eworkers alleged that she
threatened them); Do20-9 at 2 PAGEID #: 247((5): McConnaughey telling Plaintiff that “[i]t
is ODPSpolicy to open any and all certified mail regardless of who it is addressed temtor
determine the nature of theroespondence and proper routindoc. 26at 198-99,PAGEID #:
619-20 (6): Defendantdivered Plaintiff’'s servicegin to her desk after she declined to respond
as to how she wanted to receive them@ic. 2018 at 6-7, PAGEID #. 32#28 ((6): Ross
confirming the reason for deéring Plaintiff's service pirto her desk); Doc. 2t 119-22& EXx.
12, PAGEID #: 54643 & 734 ((7): Plaintiff's schedule adjusted to account for staffing levels
and operational needsid. at 133-35 & Ex. 13 PAGEID #:554-56 & 736 (8): Lindsay-
Thigpen explaining thallaintiff had been denieflirther DX training because she already had
received DX training)id. at 20102 & Ex. 14, PAGEID #: 6223 & 738 ((9): Plaintiff receives
corrective counseling for being rutea customer); Doc. 2T § 25((10): Plaintiff issued written
reprimand after exceeding her leave timid); 26 (11): Plaintiff suspended with pay for
exceeding her leave time by eight hours)).

3. No Evidence of Pretext for Racial Discrimination

For Plairiff to prevail, she would next have to show that Defendant’s proffered reasons
are pretext for discriminationSee, e.g.Chen v. Dow Chem. Gdb80 F.3d 394, 400 (6th Cir.
2009). “[A] plaintiff can establish pretext by showii(t) that the proffered esons had no basis
in fact, (2) that the proffered reasons did actually motivate his [discipline], or (3) that they

were insufficient to motivate dischargeChattman v. Toho Tenax Am., 686 F.3d 339, 349
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(6th Cir. 2012)(quotation omitted) gmphasis in original) Plaintiff offers no evidence that
Defendant’s reasons were pretextual. She therefore fails to meet har bupdeduction attep
three of the framework, and, for this additional readwar, claim cannot survive summary
judgment. See, e.gGielda v. Bangor Twp. Sctb05 F. App’x 550, 556-57 (6th Cir. 2012).

4. Conclusion

In sum,Plaintiff fails to establish a prima facie claim for discrimination becauséahe
not demonstratethat she was subject to an adverse employment decision and becabas she
not shownthat similarly situated nonprotected employees were treated mdagorably.
Moreover, she has failed rebut Defendant’s legitimate, naoliscriminatory reasons in support
of the actions at issue. Defendant’s motion for summary judgment is thus granted as
Plaintiff's race discrimination claim under Title VII.
B. Retaliation

Plaintiff's remaining Title VII claim is for retaliatianBecauséPlaintiff does not present
direct evidence of retaliation, tidcDonnellDouglasburdenshifting frameworkagainapplies.
SeeAbbott v. Crown Motor Cp.348 F.3d 537, 542 (6th Cir. 2003J 0 establish a prima facie
case ofretaliation Faintiff must show that (1¥he engaged in a protected activity undidte
VII, (2) the protected activity was known mefendant, (3)Defendant took an adverse
employment action againstahtiff, and (4) there was a causal connection between the adverse
employment action and the protected activi§eeTaylor v. Geithner703 F.3d 328, 336 (6th
Cir. 2013) If Plaintiff establishesa prima facie case, ddendant then has the burden of
productionto articulatdegitimate, nondiscriminatory reasofor its actiors. Fuhr v. Hazel Park
Sch.Dist., 710 F.3d 668, 674 (6th Cie013). “If a defendant successfully produces such a

legitimate reason, then the burden of production returns to the plaintiff to demonstrate by
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preponderance of the evidence that the proffered reason was a mere pretext foromgtalldt
at 675 seeUniv. of Tex. SwMed. Ctr. v. Nassar, U.S. |, 133 SCt. 2517, 2533 (2013)
(holding that causation forTitle VII retaliation claims“requires proof that the unlawful
retaliation wold not have occurred in the absence of the alleged wrongful action or actions of
the employeér).

Defendant argues that PlaintfHils to establishany elements olfier prima facieclaim,
and thatshecannot show that any of the actions were pretext for retaliation. Filing chaithes
the EEOC is indeed protected under Title,\dhd Plaintiff meets the first element of her prima
facie case See, e.g-Tuttle v. Metro. Gov't of Nashvill& DavidsonCty., 474 F.3d 307, 314 (6th
Cir. 2007) E.E.O.C. v. SunDance Rehab. Co#t6 F.3d 490, 498 (6th Cir. 2006Jhe Court
however,agrees with Defendant that Plaintiff cannot meet her prima facie case on eaeh of th
remaining prongs.

1. Actions Before Plantiff's EEOC Charges

Plaintiff filed her EEOC charges in December of 2013 and February of 2014. (Bbc. 26
at 12, 14, PAGEID #: 683, 68H]. at 18§ PAGEID #: 689. Five of thealleged adverse actions
took place beforeshe filedher EEOC charges(Doc. 264 at 26 PAGEID #: 697 (Plaintiff's
informal transfer request denied on May 20, 2016); Doel@t 3, PAGEID #: 265 (Plaintiff
reassignedat Telecommunications Unit on @ber 28, 2013); Doc. 26 at 18, PAGEID #: 439
(investigation into Plaintiff's allged threats against her-emrkers took place in February of
2013); id. at 10305, PAGEID #: 52426 (Matthews filed petition for protective order on
September 25, 2013); Doc. -20at 2, PAGEID #:. 247 (DPS’s legal department opened
Plaintiff's mail in Octoler of 2013). Her retaliation claim related to these actidhsrefore

fails as a matter of law SeeLadd v. Grand Trunk W. R,RBE52 F.3d 495, 502 (6th Cir. 2009)
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(“To maintain a claim for retaliatiofplaintiff] must establish that: (1) she engageditle VII-
protected activity; (2)[Defendant] knew that she engaged in the protected activity; (3)
[Defendant]subsequently took an adverse employment actiori (emphasis added)Hudson
v. M.S. Carriers, InG.335 F. Supp. 2d 853, 863 (W.D. Tenn. 2003).

2. Actions After Plaintiffs EEOC Charges

a. Knowledge of Protected Activity

Defendant argues that Plaintiff does not present any evidence that dmgy addision
makers behind theemainingactions at issue had knowledge of her EEOC chargesintiRI
doesnot respond to Defendant’s argument in her opposition. Because she ddiés threct or
circumstantialevidence regarding Defendant’s knowledge of her protected activity, she cannot
establisha prima facie case for retaliation under Title.V8eeDerusha v. Detroit Jewish News
& Style Magazingl132 F. App’x 629, 632 (6th Cir. 2006)Assuming it was protected activity,
however, Plaintiff's claim still fails, because as the district courtdnétiintiff did not provide
any evidence that Howotz had knowledge of Plaintiff reluctance to sign the affidavjt
Proffitt v. Metro. Gov't oNashville & Davidson Cty150 F. App’x 439, 442 (6th Cir. 20Q%ee
also Sagan v. Sumner Cty. Bd. of EQUus01 F. App’x 537, 540 (6th Cir. 2012)The didrict
court has no independent obligation to search the record for evidence that would enabls a party
claims to survive summary judgmeint

b. Adverse Employment Action

In determining whether an employer's action imaterially adverse, Title VII's
substantive provision and its antiretaliation provision are not cotermindBstlington N. &
Santa Fe Ry.548 U.S. at 67see id.at 64 (“Thus, purpose reinforces what language already

indicates, namely, that the antiretaliation provision, unlike the substantive provsiowj i
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limited to discriminatory actions that affect the terms and conditions of employmeint.the
retaliation contextcourts apply a “reasonable worker” standaféoster v. Michigan 573 F.
App’x 377, 395 (6th Cir2014) That is, “a adverse action is material if it would dissuade a
reasonable worker from making or supporting a charge of discrimiriatioly seeMichael v.
Caterpillar Fin. Servs 496 F.3d 584, 594 (6th Cir. 2007)A materially adverse changeight

be indicated by a termination of employment, a demotion evidenced by a decreasgeior
salary, a less distinguished title, a material loss of benefits, significantly dwedhisaterial
responsibilities, or other indices that might be unique fmicular situatiori). Defendant
contends that none of themaining employment actiorqpialifies asmaterially adversen the
context ofaretaliation claim.

The Court agrees. Although Plaintiff interpreted her superiors’ delivery ofdreice
pin as rude, Title VII*does not set fortta general civility code for the American workpldce
Burlington N. & Santa Fe Ry548 U.S. at 68quotation omittell Similarly, the chage in
Plaintiff's work schedule—without any loss of pay or benefitgas not materially advers&ee,
e.g, Keeling v. Horizons Youth Servs., L,.8o. CIV.A. 3:1023-DCR, 2011 WL 2633530, at *5
(E.D. Ky. July 5, 2011). In addition, because Plairffiifesents no evidence to suggest that the
training she soughtwould have resulted in taifde employment benefits,the parties’
disagreement about the DX line does not affect this c&ssley v. City of Trotwood503 F.
App’x 449, 454 (6th Cir. 2012) Finally, none of the disciplinary actions Plaintiff faced
corrective counseling, a written reprimand, and adaesuspensiowith pay—iseto the level
of materially adverseSeeRussell v. Ohidep’'t of Admin. Servs302 F. Appk 386, 394 (6th
Cir. 2008)(*[T] he act of filing an EEOC claim does not immunize [a plainfitim all negative

feedback in her workplacg, Taylor, 703 F.3dat 338 (written reprimand not an adverse
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employment action in support of retaliation claimgrry v. DonahogNo. 1:12CV393, 2014 WL
1302603, at *5 (S.D. Ohio Mar. 31, 20¥4)S]uspension with pay is not an adverse employment
action.”).
c. Causation

“Title VII retaliation claimsmust be proved according to traditional principles offbut
causation.”Laster v. City of Kalamazo@46 F.3d 714, 731 (6th Cir. 2014) (quotations omitted).
“Here that means thflaintiff] must present evidence from which a reasonable jury could find
that” shewould not have been the sultjexf the employment actions at issué she had not
made her char@g].” E.E.O.C. v. Ford Motor Cp.782 F.3d 753, 770 (6th Cir. 2015 laintiff
presend noevidence to this effect. As Defendant rightigtes the only argument she could
make on this count would be that a numbeermployment actions came at some poirgrashe
filed her EEOC charges. But, as Defendant also argtespbral proximity itself is insufficient
to find a causal connectibnn support of a Title VIl retaliation claim, anBlaintiff’'s claim
therefore does not survive summary judgmeviichael 496 F.3d at 596.

d. Pretext

Finally, Plaintiff makes no arguments, and offers no evidence, that Defendant’s
legitimate, nordiscriminatory reasons for the employment actions at issue were pretext fo
retaliation. For thisreason, she cannot shothat “(1) the employes stated reason for
teminating the employee has no basis in fact, (2) the reason offered for termittaing
employee was not the actual reason for the termination, or (3) the reason offenesifiagent
to explain the employes’action’ Imwalle v. Reliance Med. Prod%15 F.3d 531, 545 (6th Cir.

2008). She therefore cannot demonstrate pretexthandetaliation claim fails.
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3. Conclusion

Plaintiff has failed to demonstrate that Defendant had knowledge of her protected
activity, cannot show that any of the actions taken were adverse, has not put fonicestide
show causation between the adverse actions and her protected activity, andofaitexivt
pretext. Defendant’s motion for summary judgment is tlguanted as to Plaintiff's Title VII
retaliation claim.

V. CONCLUSION

For the reasons stated, Defendant’s motion for summary judgm8RANTED. (Doc.

27). This action iDISMISSED, and he Clerk isDIRECTED to enterfinal judgment.

IT 1S SO ORDERED.

Date:October 11, 2016 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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