Pickens v. Warden, Ross Correctional Institution Doc. 8

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DANNY A. PICKENS,
CASE NO. 2:15-CV-2305
Petitioner, JUDGE JAMESL. GRAHAM
Magistrate Judge Elizabeth A. Deavers
V.

WARDEN, ROSS
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisonerjrgs the instant petition forarit of habeas corpus pursuant
to 28 U.S.C. 8§ 2254. This matter is before the Court orP#igion, Respondent’'®eturn of
Writ, Petitioner'sReply and Traversand the exhibits of the partieBor the reasons that follow,
the Magistrate JulgRECOM M ENDS that this action b®I SMI1SSED.

Facts and Procedural History
The Ohio Tenth District Court of Appealsrsmarized the facts and procedural history of

the case as follows:

Related to acts that occurred on May 16, 2013 at the residence of
Tameka Ervin, appellant was indicted on May 24, 2013 for
aggravated burglary, a first-degr felony, in violation of R.C.
2911.11, violation of a protection omje third-degree felony, in
violation of R.C. 2919.27, and dontiesviolence, a fourth-degree
felony, in violation of R.C.2919.25. The matter proceeded to a
jury trial where the following evidence was adduced.

Ervin testified that she has sixilien and appellant is the father
of the three youngest. According Ervin, she met appellant in
2010, and the two lived togetheff and on until January 2012, at
which time there was an incident that resulted in appellant being
convicted of domestic violencagainst Ervin. Also in connection
with the January 2012 incident,paotection order was granted in
favor of Ervin and against appelila The protection order was to
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remain in effect until January 25, 2017. According to Ervin, since
the time of the incident in January 2012, she and appellant have
conversed over the phone abowg thildren, but she has only seen
appellant on two occasions, once at the hospital when their son had
surgery and once at the hospital fiee birth of their daughter.

Regarding the events of May 16, 2013, Ervin testified that she
heard “several hard knocks” on her front door and, when she did
not answer, there were “13 k&kand then the door came down
“frame and all.” (Tr. 31, 34.) Applant then entered the house and
began chasing Ervin with a hammer while “[s]creaming, yelling,
[and] cussing” at Ervin and sayitigings such ay]ou fat bitch, |

told you you was going to die by my hands,” and “[b]itch, I'm
going to kill you.” (Tr.41-42.) All the whileErvin was holding the
baby and calling 9—-1-1. Ervin testdighat at one point appellant
caught up to her and smacked Irethe face with an open hand.
Appellant became unsteady, and Ervin was able to run out of the
house and yell for her kids to get out of the house. Ervin went to a
neighbor's house, and appellant “proceeded to walk down the
street waving the hammer inshhand, yelling and cussing and
screaming.” (Tr. 51.) When poli@erived, Ervin told them she had

a protection order against appellamd what had just occurred.
According to Ervin, in the days lfowing this incident, appellant

left several voicemail messages fwvin. In one, ppellant stated

“I'll be gone for about 90 days, and when | get back, you know
what it is,” which Ervin ook as a threat. (Tr. 53.)

Ervin’s neighbor, Devonta Taylotestified that on May 16, 2013,
he saw appellant go onto Ervin’s porch and knock on the door.
According to Taylor, when no one answered, appellant kicked in
the door. Taylor described thatteaf appellant kicked in the door,
“[h]e went inside. And then thiady came out with her baby. He
was chasing her with a hammer. Atién | told her to come next
door to me. And she got-all of her kids came next door.” (Tr. 66.)

Taylor also testified that thoudie has seen appellant “hang out”
on Ervin’s front and back porchdse has never seen appellant go
inside of the house, and he bekevthat, even if Ervin was home,

she would not open the door for appellant. (Tr. 72.)

Columbus Police Officer Samu8treng testified that on May 16,
2013, he responded to Ervin’s adsBen a domestic violence call.
When Officer Streng arrived, Ervimas at a next-door neighbor’s,
and, though she had no visiblguirnes, Officer Streng described
Ervin as “shaking, frightened, vidy scared.” (Tr. 82.) Officer



Streng observed that the front damrErvin’s house was “broken
down” as if somebody had forced it open.

Additionally, Officer Streng testified that Ervin told him that she
had a protection order againstpaflant and that appellant had
struck her in the face. Accordirtg Officer Streng, while still at
Ervin’s, appellant call@ Ervin on her cell phone.

After the prosecution rested, appatldestified on his own behalf.
According to appellant, on Mal6, 2013, he was living with Ervin
and the children at Ervin'sresidence and had been for
approximately five months. Appetiatestified that on May 16, he
came home from work and chauwlgelothes because he was going
to his friend Erica’s house. Appellaiestified that, while he was in
the kitchen eating, Erica calledis cell phone. According to
appellant, “[Ervin] got the phone, seeing it, started going ballistic.
She knows about Erica. I'm not pect. | do cheat on a woman.
So that was the start of the argamh a pretty bad one.” (Tr. 104.)

Because he “got upset,” appellaestified that he left the house
and walked outside. As he was walking down the street, appellant
decided to call Erica, but realized he had forgotten his phone in the
house. Therefore, he went baitkthe house and knocked on the
door. Appellant testified that Ervicame to the door, but refused to
give appellant his phone and, ingte#old him to go to Erica’s to
use her phone. When asked whappened next, appellant
testified:

| kicked the door. Kicked the door, flew open. By this time [Ervin]
was standing by the—by the dining room table. | went into the
kitchen, got my phone, got my wallet, grabbed my duffle bag with
the dirty clothes in it sbcould have Erica wash.

As | was coming back through the kitchen, | could see the
door, the door jamb is laying dovam the floor with nails sticking
out of it. | can’'t have that around my kids.

So as you come out the kitchen #és a closet right there where

we keep our tools, the hammer aaerything is right there. So |
reached down to get the hammer—opened the closet, reached
down to get the hammer out.

* k% %

So | went to go over there and as | was going she starts screaming,
she’s already on the phone. I'm thinking she’s joking because |



don’t really think she’s-she is kinaf dramatic. So I'm not really
thinking she’s really on the phonmtil she starts screaming, like
he’s going to kill me. He’s going tkill me. I'm like this is-put the
hammer back in the closet. Ahglust left. That was that.

(Tr. 105-06.)

Appellant was asked if he tried aatj Ervin after this incident, to
which appellant testified, “Yeal,called her and asked what was
wrong with her.” (Tr. 106-07.) Appela also testified that he
knew there was a protection order in place and that his presence at
Ervin’s was a violation of the sge. When asked to explain why,
appellant stated:

| have kids with this woman. She calls me up, she needs me to
come over there and do something. For one, we live together, that
makes everything easier. Everythindpalve to provide for my kids

no matter what. | have to provide for my kids. So, | mean, |
understand the law and everythingelithat, but man, | got to * * *
take care of my kids flat out sts cheaper for me to live in that
house and put all my bills in that house and pay all the bills and
make sure my kids are all right, that's what I'm going to do. So be
it.

(Tr. 109-10.)

After deliberations, the jury returned verdicts of guilty on all
indicted charges. After the juryas discharged, a discussion
occurred on the record pertainitythe scheduling of a sentencing
hearing. However, appellanasked that he be sentenced
immediately. The trial court declined to do so and informed
appellant that the sentencing hegnmould be scheduled at a later
date, at which time the following occurred:

[APPELLANT]: I'm telling you, sentence me now. I'm telling you
in front of you all right now—

THE COURT: The bond is revoked.

[APPELLANT]:—I am going to Kkill tfat bitch when I get the fuck
out of here. That's—whethdt's 15 years from now, ten years
from now, I'm going to kill that ich the day | get out of prison.
Please believe that. Trust me on that.

(Tr. 247.)



At the December 11, 2013 sentencing hearing, after merging the
counts for domestic violence andoldtion of a protection order,
appellant was sentenced to an aggregate ten-year term of
incarceration.

Il. ASSIGNMENT OF ERROR

Appellant timely appealed andibgs the following assignment of
error for our review:

The trial court erred when it emézl judgment against the appellant

when the judgment was not supmartby the manifest weight of

the evidence.
State v. PickendNo. 14AP-24, 2014 WL 4415371, at *1-3 (Ohio App"IDist. Sept. 9, 2014).
On September 9, 2014, the appellate court afftrrthe judgment of the trial courtd. On
March 25, 2015, the Ohio Suprer@eurt declined to acceptrjadiction of the appealState v.
Pickens 142 Ohio St.3d 1412 (Ohio 2015).

Petitioner filed an application to reopen the appeal pursua@thto Appellate Rule
26(B). (ECF No. 6-1, PagelD# 230.He asserted that he chdeen denied the effective
assistance of appellate counsetéuse his attorney failed to raise on appeal an issue of merger
regarding his convictions on aggeded burglary and violation af protection order, and failure
to raise a claim of the denial die effective assistaa of trial counsel for failure to raise the
issue at sentencing. (PagelD# 231.) On Deeerh6, 2014, the appellate court denied the Rule
26(B) application. (PagelD# 256.) On Mar25, 2015, the Ohio Supreme Court declined to
accept jurisdiction of theppeal. (PagelD# 276.)

On June 1, 2015, Petitioner filed the instartitipe for a writ of habeas corpus pursuant
to 28 U.S.C. 8§ 2254. He assertatthe was denied the effectiassistance of appellate counsel

because his attorney failed to raise on appeahim that his sentences on aggravated burglary

and violation of a protection order should have been merged ankehvas denied the effective



assistance of trial counsel baswdhis attorney’s failure to rashe issue at sentencing (claims
one and two). It is the position of thedpendent that these claims lack merit.
Standard of Review

Petitioner seeks habeas relief under 28 ©.S8. 2254. The Antiterrorism and Effective
Death Penalty Act (“AEDPA”) sets forth standsrgloverning this Court’s review of state-court
determinations. The United State Supreme Cdestcribed AEDPA as “a formidable barrier to
federal habeas relief for prisoners whose claims have bgediaded in state court” and
emphasized that courts must ribghtly conclude that a Statg’criminal justice system has
experienced the ‘extreme malfunction’ for ialn federal habeas relief is the remedLirt v.

Titlow, U.S. , , 134 S.Ct. 10, 16 (2013) (quadtiagington v. Richter562 U.S.

86 (2011));see also Renico v. Le®59 U.S. 766, 773 (2010) (“AEDPA ... imposes a highly
deferential standard for evaluating state-couihgs, and demands that statecourt decisions be
given the benefit of the doubt.” (internal quaia marks, citations, and footnote omitted)).
The factual findings of ehstate appellate court are presdanto be correct. 28 U.S.C. §

2254(e)(1) provides:

In a proceeding instituted by an application for a writ of habeas

corpus by a person in custody purdutnthe judgment of a State

court, a determination of a factuassue made by a State court shall

be presumed to be correct. Thelgant shall have the burden of

rebutting the presumption of wectness by clear and convincing

evidence.
“Under AEDPA, a writ of habeas corpus shoble denied unless the state court decision was
contrary to, or involved an unreasonable aapion of, clearly estdished federal law as
determined by the Supreme Court, or based amagasonable determination of the facts in light

of the evidence presented to the state coutisléy v. Bagley706 F.3d 741, 748 (6th Cir. 2013)

(citing Slagle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)); @8S.C. § 2254(d)(1) (a petitioner



must show that the state court's deciswas “contrary to, or involved an unreasonable
application of, clearly establistidederal law”); 28 U.S.C. § 225d)(2) (a petitioner must show
that the state court relied on an “unreasonablemeétation of the facts in light of the evidence
presented in the State courtopeeding”). The United States Court of Appeals for the Sixth
Circuit explained these standards as follows:

A state court’s decision is “contsato” Supreme Court precedent

if (1) “the state court arrivegt a conclusion opposite to that

reached by [the Supreme] Court oguestion of lawl[,]” or (2) “the

state court confronts facts thate materially indistinguishable

from a relevant Supreme Court precedent and arrives” at a

different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.

1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an

“unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it

“identifies the correct governing dal rule from [the Supreme]

Court’s cases but unreasonablypkgs it to the facts of the

particular ... case” or either wwasonably extends or unreasonably

refuses to extend a legal prin@pirom Supreme Court precedent

to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146

L.Ed.2d 389.
Coley, 706 F.3d at 748—-49. The burdensatisfying the standards detth in § 2254 rests with
the petitioner.Cullen v. Pinholster563 U.S.170, 181 (2011).

“In order for a federal court to find aas¢ court’s application of [Supreme Court
precedent] unreasonable, . . . [tlhe state court’'s application must have been objectively
unreasonable,” not merely “incorrect or erroneoWiggins v. Smith539 U.S. 510, 520-21,
(2003) (internal quotation marks omitted) (citivgilliams v. Tayloy 529. U.S. at 409 and
Lockyer v. Andrade538 U.S. 63, 76 (2003)¥ee also Harrington v. Richtet31 S.Ct. at 786
(“A state court’s determination that a claim lacks merit precludier& habeas relief so long as

“fairminded jurists could disagree’ on the cormess of the state court’s decision.” (quoting

Yarborough v. Alvarado541 U.S. 652, 664 (2004)). In considering a claim of “unreasonable



application” under § 2254(d)(1), courts must feaun the reasonablenessloé result, not on the
reasonableness of the state court’s analydader v. Palmer588 F.3d 328, 341 (6th Cir.2009)
(*‘[O]ur focus on the ‘unreasonablapplication’ test under S&mn 2254(d) shold be on the
ultimate legal conclusion that the state court reached and not whether the state court considered
and discussed every angletbe evidence. (quotingNeal v. Puckett286 F.3d 230, 246 (5th
Cir. 2002) (en banc)))see also Nicely v. Mills521 F. App’x 398, 403 (6th Cir. 2013)
(considering evidence in the state court record that was “not expressly considered by the state
court in its opinion” to evaluate the reasomaigss of state court’s decision). Relatedly, in
evaluating the reasonableness of a state court’s ultimate legal conclusion under 8§ 2254(d)(1), a
court must review the state cosrdecision based solebn the record that was before it at the
time it rendered its decisiorRinholster 563 U.S. at 181. Put simply, “review under §
2254(d)(1) focuses on what a state court knew and ditt.at 182.
I neffective Assistance of Counsel
The right to counsel guara®d by the Sixth Amendment iBe right to the effective

assistance of counseMcMann v. Richardsqr397 U.S. 759, 771 n.14 (1970). The standard for
demonstrating a claim of ineffective assis&@iof counsel is composed of two parts:

First, the defendant must show that counsel’s performance was

deficient. This requires shomg that counsel made errors so

serious that counsel was not functioning as the “counsel”

guaranteed the defendant by the Sixth Amendment. Second, the

defendant must show that deéiot performance prejudiced the

defense. This requires showingathcounsel's errors were so

serious as to deprive the defendanfta fair trial, a trial whose

result is reliable.

Strickland 466 U.S. at 687. Scrutiny of defenseugsel’'s performance must be “highly

deferential.” Id. at 689.



With respect to the first prong of th®trickland test, “[blecause of the difficulties
inherent in making the evaluation, a court mimtulge a strong presytion that counsel's
conduct falls within the wide range mdasonable professional assistanclel” To establish the
second prong of thé&trickland test, prejudice, a Petitioner studemonstrate that there is a
reasonable probability that, but for counsel's exrahe result of the proceedings would have
been different.1d. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.ld. Because Petitioner must satisfy both prongs ofSthiekland
test to demonstrate ineffectiassistance of counsel, should the court determine that Petitioner
has failed to satisfy one prong, itatenot consider the otheld. at 697.

The Stricklandtest applies t@ppellate counselBurger v. Kemp483 U.S. 776, 781-82
(1987). Counsel must provideasonable professional judgméamipresenting the appeakvitts
v. Lucey 469 U.S. 387, 396-97 (1985). “[WI]innowingut weaker arguments on appeal and
focusing on’ those more likely tprevail, far from being evehce of incompetence, is the
hallmark of effectiveappellate advocacy.'Smith v. Murray 477 U.S. 527, 536 (1986) (quoting
Jones v. Barnest63 U.S. 745, 751-52 (1983). The CourtApipeals for the Sixth Circuit has
identified the following considerations thaught to be taken into account in determining
whether counsel on direct appeal performed reasonably competently:

1. Were the omitted issues “significant and obvious?”

2. Was there arguably contrary authority on the omitted issues?

3. Were the omitted issues cleastyonger than those presented?

4. Were the omitted issues objected to at trial?

5. Were the trial court’s rulingsubject to deference on appeal?

6. Did appellate counsel testify in allateral proceeding as to his appeal
strategy and, if so, weredlustifications reasonable?



7. What was appellate counsel’'sdéof experience and expertise?

8. Did the Petitioner and appellabteunsel meet and go over possible
issues?

9. Is there evidence that coehgeviewed all the facts?
10. Were the omitted issues dealt with in other assignments of error?

11. Was the decision to omit an issue an unreasonable one which only an
incompetent attorney would adopt?

Mapes v. Coylel71 F.3d 408, 427-28 (6th Cir. 1999). Tlss$ is not exhaustive and need not
produce a certain “scoreld. at 428.

Petitioner asserts that he wadenied the effective assistanaieappellate counsel because
his attorney failed to raise on appeal a claim@t this convictions for aggravated burglary and
violation of a protection order should have been merged at sentencing, as committed with one
animus, and that defense counsel performedconatitutionally ineffective manner in failing to
raise the issue at sentencing. TEtate appellate court rejectedstitlaim in relevant part as
follows:

Appellant was indicted on May 24, 2013 for aggravated burglary, a
first-degree felony, in violabn of R.C. 2911.11, violation of a
protection order, a third-degrekelony, in violation of R.C.
2919.27, and domestic violence, faurth-degree felony, in
violation of R.C. 2919.25. A juryound appellant guilty of all
charges, but the trial court mergm counts of domestic violence
and violation of a protection orddefore sentencing appellant.
Appellant’s trial counsel did noteek merger of the counts of
aggravated burglary and violation of a protection order. The trial
court sentenced appellant to an aggte prison term of ten years.

*k%

In appellant’s first proposed assigant of error, he claims that
appellate counsel perfoed poorly in failing taargue that the trial
court violated R.C. 2941.25 by convicting him of both aggravated
burglary and violation of the prettion order. We disagree.

10



R.C. 2941.25 speaks to the merger of multiple counts as follows:

(A) Where the same conduct by defendant can be
construed to constitutawo or more allied
offenses of similar import, the indictment or
information may contain counts for all such
offenses, but the defendant may be convicted of
only one.

(B) Where the defendant’s conduct constitutes two
or more offenses of dissimilar impods; where
his conduct results in two or more offenses of
the same or similar kind committed separately
or with a separate animus as to eacthe
indictment or inform@on may contain counts
for all such offenses, and the defendant may be
convicted of all of them.

(Emphasis added.)

“R.S. 2941.25 prohibits merger and allows cumulative punishment
if the offenses: (1) lack a similar import/are of dissimilar import,
(2) were committed separately, or (3) were committed with a
separate animus as to each. e3d three bars to merger are
disjunctive.” State v. Vargas10" Dist. No. 12AP-692, 2014-
Ohio-843, | 16, citingState v. Bickerstaff10 Ohio St.3d 62
(1984). “A defendant cannot show iseentitled to merger without
demonstrating that the offenses result from the ‘same conduct’ and
share a ‘similar import.”1d. at § 17, citingState v. Cochran1d"

Dist. No. 11AP-408, 2012 —Ohio-5899, 1 60.

As is relevant to this case,®.2919.27(A)(1) provides that “[n]o
person shall recklessly violateetherms of any * * * protection

order issued or consent agreemapproved pursuant to section
2919.26 or 3113.31 of the Revised CodeAs to the charge of

aggravated burglary, R.C. 2911.A)(defines the offense as
follows:

No person, by force, stealth, or deception, shall
trespass in an occupied structure or in a separately
secured or separatelpccupied portion of an
occupied structure, wheanother person other than
an accomplice of the offender is present, with
purpose to commit in the structure or in the
separately secured or separately occupied portion of
the structure any criminal offense, if any of the
following apply:

11



(1) The offender inflicts, or attempts or threatens to
inflict physical ham on another;

(2) The offender has a deadly weapon or dangerous
ordnance on or about the offender’'s person or
under the offender’s control.

As we noted inPickens ] “[tlhe evidence presented at trial
established that on January 25, 20E&in and appellant signed a
consent agreement and domestic violence civil protection order * *
* whereby appellant was required vacate Ervin's residence, to
refrain from initiating contact dnaving contact with Ervin, and to

not be within 500 feet of Ervin em with Ervin’s permission.’d.

at § 21. Accordingly, under the terms of the protection order,
appellant committed a violation of R.C. 2919.27(A) as soon as he
stepped onto Ervin’s porch. Appeilatestified that he arrived at
Ervin’'s residence intending only to retrieve his cell phone, but that
he kicked in the front doorna entered the home when Ervin
refused to comply. Thus, appellant’s testimony establishes that he
committed the two offenses with a separate animus as to each.
Additionally, appellant’'s conducbf kicking in Ervin’s door,
chasing her with a hammer, amdflicting physical harm was
clearly separate from the prior comtlthat resulted in the violation

of the protection order.

In short, even though it is pob& by the same conduct to commit
both an aggravated burglary andialation of a protection order,

the record establishes that appellant committed the two offenses
separately and with separateilmns as to each. Under R.C.
2945.21(B), if the offenses are mmitted separately or with a
separate animus as to each, the offenses will not meStge v.
Johnson,128 Ohio St.3d 153, 2010-Ohio-6314, § 51. This being
the case, the trial court did noobmmit plain error by convicting
appellant of both offenses.

For these reasons, appellant has not demonstrated that he had a
reasonable probability of successajppellate counsel had raised

the issue of merger in the direxgipeal. Accordaigly, we find that
appellant’s first proposed assigant of error fails to raise a
colorable issue of ineffectivessistance of appellate counsel.

Because the offenses of aggraatourglary and violation of a
protective order do not merge undée particular facts of this
case, it is clear thatiéd counsel did not err by failing to raise the
issue during appellant’s sentencingaring. Consequently, we do
not fault appellate counsel for electing not to assert ineffective

12



assistance of trial counsel asassignment of error on appeal. In
short, appellant’'s second proposadsignment of error fails to
demonstrate a colorable issue céffective assistance of appellate
counsel.

For the foregoing reasons, wknd that appellant has not
demonstrated a colorable claimof ineffective assistance of
appellate counsel, and we derppellant’s application to reopen
the appeal.

Memorandum Decisio(ECF No. 6-1, PagelD# 251-55.)

Petitioner argues that the tr@ourt’s imposition of separasentences on his convictions
on aggravated burglary and violatiof a protection order contradicthe trial court’s merger of
his sentences on his convictions wnlation of a protection ordeand domestic violence. In
other words, Petitioner maintains that, because the trial court determined that the latter
convictions merged for purposetsentencing, the former convmbs must merge as welGee
Reply and TraverséECF No. 7.) He complains that thppellate court failed to address this
issue. He also asserts that his convictionaggravated burglary andolation of a protection
order violate the Puble Jeopardy Clause.

This Court, however, is not persuaded tRatitioner has overcome the state appellate
courts’ factual conclusion that he committed twpasate acts in view of the evidence presented
based on separate conduct by ckead convincing evidence. 28S.C. § 2254(e). As noted by
the state appellate couRetitioner committed the crime of vating a protection order as soon as
he stepped upon the doorstep of Ervin’s home.thda kicked the door down, chased her with a
hammer, and slapped her in the face. These actions constituted separate criminal acts. The trial
court’s merger of Petitioner's domestic violerar&d violation of a protective order convictions

at sentencing does not affectstitonclusion. Moreover, thisoDrt defers to the state court’s

construction of Ohio Revisedode § 2945.25, concludirtpat the two offenses in question did

13



not constitute allied offeses of similar import."See Kilby v. Court of Common Pleas of
Montgomery County No. 3:14-cv-317, 2015 WL 1729881, & (S.D. Ohio April 13,
2015)(same).

Additionally, Petitioner did not argue in Rule 26(B) proceedings that appellate counsel
should have raised the issuetamms of the allegediolation of the Doul# Jeopardy Clause.
See Motionfor Reopening Pursuant to 26(BECF No. 6-1, PagelD# 230-33.) Arguably,
therefore, he has waived such cldonreview in thes proceedings.

In order to satisfy the exhaimn requirement in habeas pois, a petitioner must fairly
present the substance of each constitutional daithe state courts as a federal constitutional
claim. Anderson v. Harles#159 U.S. 4, 6 (1982pPicard v. Connor404 U.S. 270, 275 (1971).
Although the fair presentment requirement is a rule of comity, not jurisdictemn Castille v.
Peoples 489 U.S. 346, 349 (1989)'Sullivan v. Boerckel526 U.S. 838, 844—-45 (1999), it is
rooted in principles of comity and federalismsimed to allow state calsrthe opportunity to
correct the State’s allegetblation of a federal comisutional right that threatens to invalidate a
state criminal judgment. In the Sixth Circud, petitioner can satisfy the fair presentment
requirement in any one of four ways: (Eliance upon federal cases employing constitutional
analysis; (2) reliance upon state cases empldgdgral constitutional analysis; (3) phrasing the
claim in terms of constitutional law or in terms sufficiently particular to allege a denial of a
specific constitutional right; or (4) alleging factvell within the mainstream of constitutional
law. McMeans v. Brigano228 F.3d 674, 681 (6th Cir. 2000). Fat, general allegations of the
denial of a constitutional right, such as the righd fair trial or to due process, are insufficient to

satisfy the “fair presentment” requiremeihd.

14



Petitioner did not refer to the Double Jeopa@iguse, or to any federal cases or state
cases applying federal law in suppoihis Rule 26(B) applicationHe raised the claim solely in
terms of the alleged violation aftate law in regard to Ohio'statutes on alliedffenses of
similar import. See Motion for Reopening Pursuant to 26(BLF No. 230, PagelD# 230-33.)
Further, he has failed to estshl cause for his failure to present such federal claim to the state
courts.

In any event, Petitioner has failed to estdblise denial of the effective assistance of
appellate counsel based on his rety’s failure to raise a claim that the trial court’s imposition
of separate sentences on Petitioner's aggravatedlary and violation of a protection order
convictions violated the @uble Jeopardy Clause.

The Double Jeopardy Clause of the Fifth Ach@ent, made applicéb to the states
through the Fourteenth Amendment, providest tho person shall “be subject for the same
offence to be twice put in jeopardy of life or limb.” U.S. Const. amend. V. The clause has been
interpreted as protecting criminal defendantsrfrsuccessive prosecutions for the same offense
after acquittal or conviction, agell as from multiple punishments for the same offerBmwn
v. Ohiq 432 U.S. 161, 165 (1977). Thaditional test fo double jeopardy claims is the “same
elements” test set forth Blockburger v. United State284 U.S. 299, 304 (1932) (requiring the
court to determine whether each charged offense “requires proof of an additional fact which the
other does not”). Th8lockburgertest is designed to deal with the situation where closely
connected conduct results in multiple des under separate statutes. UrBleckburger the
critical question is whether the multiple chargeseiality constitute the same offense. Thus, the

Blockburgertest focuses on whether the statutorgnednts of the two crimes charged are
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duplicative. If theelements of the two stagd are substantially tteame, then double jeopardy
is violated by charging the defendant under both.
However, “the Double Jeopardy Clause does not prohibit multiple punishments for the
same conduct when the legislature intends to impose cumulative penaltidstfiard v.
MacLaren No. 13-15217, 2015 WL 470585, at *7 (E.D. Mich. Feb. 3, 2015) (diisgouri v.
Hunter, 459 U.S. 359, 368-69 (1983)). “Federal courts ‘must accept the state court’s
interpretation of the legislative intent for the imposition of multiple punishmentdd]“(citing
Brimmage v. Sumnei793 F.2d 1014, 1015 (6th Cir. 198&Yhite v. Howes586 F.3d 1025,
1028 (6th Cir. 2009)Galvan v. PrelesnikNo. 13-1695, 2014 WL 4958078 (6th Cir. Oct. 3,
2014)).
[lln deciding a habeas petiier's Double Jeopardy claim, a
federal habeas court is bourlly a state appellate court’s
interpretation of different statgatutes to permit a defendant who
is convicted of multiple offenses to be punished for both offenses.
See Palmer v. Havilan®73 Fed. Appx. at 486-87. Once a state
court has determined that the stégislature intended cumulative
punishments for separate offensesfederal habeas court must
defer to that determinationSee Banner v. Dayvi8886 F.2d 777,
780 (6th Cir. 1989).

Lumpkin v. RomanowskNo. 5:08-CV-10304, 2010 WL 12226%t, *6 (E.D. Mich. March 25,

2010).

Here, Ohio’s statute on violation of aopection order, O.R.C. § 2919.27(A)(1), and
aggravated burglary, O.R.G 2911.11(A), plainly satisfy th&lockburgertest. O.R.C. §
2919.27(A)(1) prohibits any person from recklesgiglating the terms of protection order.
Aggravated burglary, under O®R. § 2911.11(A) prohibits any m®n “by force, stealth, or

deception” from trespassing in an occupied citme where another person is present, with

purpose to commit therein any criminal offense & tffender “inflicts, or attempts or threatens
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to inflict physical harm on another,” or “haglaadly weapon or dangerous ordnance on or about
the offender’s person or under the offender’s contrblitther, as discusseithe facts reflect that
Petitioner’s convictions on thesdfenses result from his commission of two separate criminal
acts.
Recommended Disposition
Therefore, the Magistrate JudB&ECOM M ENDS that this action b®I SM1SSED.
Procedure on Objections
If any party objects to thiReport and Recommendatjatiihat party maywithin fourteen
days of the date of this Report, file and serve on all parties written objections to those specific
proposed findings or recommendations to \whabjection is made, together with supporting
authority for the objection(s). Aigdge of this Court shall makeda novodetermination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of this Caay accept, reject, or modify, in whole or in
part, the findings or recommendations mdu&ein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions28 U.S.C. § 636(b)(1).
The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review tHeeport
and Recommendation de npamd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendation. See Thomas v.48¢h U.S. 140,

106 S.Ct. 466 (1985Wnited States v. Walter638 F.2d 947 (6th Cir.1981).

g Elizabeth A. Preston Deavers
Hizabeth A. Preston Deavers
United States Magistrate Judge
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