
UNITED STATESDISTRICTCOURT
SOUTHERNDISTRICTOF OHIO

EASTERNDIVISION

Charitie M. Sacks,

Plaintiff,

v. CaseNo. 2:15-cv-2315

Commissionerof SocialSecurity, JudgeMichael H. Watson

Defendant.

ORDER

CharitieMarie Sacks("Plaintiff') appliedfor SocialSecurityDisability

benefitsandSupplementalSecurityincomeon February22, 2012. The

applicationwasdeniedinitially anduponreconsideration.Plaintiff attendeda

hearingbeforean AdministrativeLaw Judge("ALT) on October4, 2013,and, in

a subsequentdecision,theALJ determinedPlaintiff wasnot disabled. Plaintiff

filed suit in this Court in June2015,andMagistrateJudgeKempthereafter

issuedan R&R that recommendedthatPlaintiffs statementof errorsbe

sustainedandthatthecaseberemandedto theCommissioner.R&R 13, ECF

No. 16.

TheActing Commissionerof SocialSecurityCarolynM. Colvin ("the

Commissioner"),objectsto the Reportand Recommendation("R&R") issuedby

MagistrateJudgeKemp in thissocialsecuritycase. For thefollowing reasons,

the Courtoverrulesthe Commissioner'sobjectionandadoptsthe R&R.
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I. STANDARDOF REVIEW

MagistrateJudgeKemp issuedthe R&R pursuantto FederalRuleof Civil

Procedure72(b). Underthat rule, the Undersignedmustdeterminede novo any

partof the MagistrateJudge'sdispositionthathasbeenproperlyobjectedto.

Fed.R. Civ. P.72(b)(3). The Undersignedmayaccept,reject,or modify the

R&R, receivefurtherevidence,or returnthe matterto the MagistrateJudgewith

instructions. Id.

II. ANALYSIS

In herstatementof errors,Plaintiffarguedthat: (1)theALJ failed to

properlyaccordadequateweightto theopinion ofPlaintiffs treatingphysician;

and(2) theALJ committedreversibleerrorby concludingthatPlaintiffcan

perform lightoccupationalwork despitedeterminingthatshehada RFC for a

reducedrangeof sedentarywork.

MagistrateJudgeKemp recommendedsustainingPlaintiffs first contention

andthusfound thesecondcontentionmoot.

TheCommissionermakesthefollowing timely objections:(1) the

MagistrateJudgeimproperly foundthattheALJ engagedin 'post-hoc

rationalization'in herdiscussionof reasonsbehindtheweightaffordedto

Plaintiffs treatingphysician'sopinion; and(2) theALJ properlyfound thatthe

reviewing consultant'sopinion of Plaintiffs limitations deservedgreaterweight
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thanPlaintiffs treatingphysiciansopinion becausetheconsultantprovidedmore

detailedandcomprehensiveinformation.

TheCommissionerdoesnot disputetheaccuracyof thestatementof facts

providedby MagistrateJudgeKemp. R&R 1-7, ECF No. 16. Accordingly, the

Court incorporatesit herein.

A. ObjectionOne

Whenan individual appliesfor SocialSecuritybenefits,the individual

typically providesa numberof doctorreportsandopinions. Thesereportsand

opinionsaredelegatedweightasappropriateunderfederalregulation. 20 C.F.R.

§404.1527provides:

Generally, we give more weight to opinions from your treating
sources, since these sources are likely to be the medical
professionalsmostableto provide a detailed,longitudinal pictureof
your medical impairments)and may bring a unique perspectiveto
the medicalevidence.... If we find that a treatingsource'sopinion
on the issue(s)of the natureand severityof your impairment(s)is
well-supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other
substantialevidencein your caserecord, we will give it controlling
weight.

20 C.F.R.§ 404.1527(c)(2).This sectiongoeson to providea numberof factors

thatALJs mustconsiderwhendeterminingwhetherto afford a treating

physician'sopinion controllingweight. See 20 C.F.R.§§ 404.1527(c)(2)(i)-(ii),

404.1527(c)(3)-(6).In consideringthesefactors,anALJ mustprovidegood

reasonsfor theweightgiven a treatingdoctor'sopinion. Thus,anALJ must
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makeclear theweighttheALJ gavethe treating source'sopinion and the

reasonsfor that weighwhendenyingbenefits,suchas is the casehere. Wilson

v. Comm'rofSoc.Sec,378 F.3d 541,544(6th Cir. 2004).

In this case,theALJ madethe following conclusionsasto Plaintiffs

treating physician,Dr. Ajay Bhatia, MD ("Dr. Bhatia"):

[Dr. Bhatia] opined that the claimant was unemployableand had
marked and extreme mental work-related limitations. In October

2013, Dr. Bhatia reported that the claimant had minimal
improvementseventhough shehad beenadherentto her medical
regimen,and he opined that it was unlikely that shecould function
well enough to work for the foreseeable future. However, the
questionof disability is a matterreservedfor the Commissioner,and
Dr. Bhatia'sopinion and indication of markedand extremelimitation
are inconsistentwith the medical evidenceof record, the claimant's
actual activities of living (as summarizedbelow), and her own
testimonyin which shesaid that she could understand,remember
and carry out simple instructions.Accordingly, I give little weight to
Dr. Bhatia'sopinion and findings of markedand extremelimitations.

AR31-32,ECF No. 9.

MagistrateJudgeKempassessedtheALJ'sconsiderationof Dr. Bhatia as

follows:

Thereare a numberof problemswith the Commissioner'sargument.
First, the ALJ did not mentionthe allegedinconsistencybetweenDr.
Bhatia'streatmentnotesand her opinionsas a basis for discounting
her opinion. . . . Second, although the ALJ made a general
statementabout inconsistenciesbetweenDr. Bhatia's opinionsand
the "medical evidenceof record," it was just that - a general
statementdevoid of any specific referenceto any portion of the
medical evidence. Suchconclusorystatementsdo not provide the
claimant with any ability to understandtheir content, nor do they
provide a reviewing court with the ability to decide if the ALJ
correctly orincorrectlyassessedthoseclaimedinconsistencies.
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R&R 11, ECF No. 16.

On objection,the Commissionerarguesthat MagistrateJudgeKemp

improperlycharacterizedthe ALJ'sdecision. Specifically,the Commissioner

aversthat theALJ properlydiscountedDr. Bhatia'sconclusionsbecauseDr.

Bhatia "did notofferanyexplanationfor his conclusionsthat Plaintiff was

unemployable."Obj. 2, ECF No. 17 (citingAR408, ECF No. 9 (a form with

eighteen"ability" assessmentcategoriesaswell asan option to indicatethe

doctor'sbeliefasto whetherthe patientis employableor unemployable)).

TheCourt doesnot find theCommissioner'sargumentwell-taken. The

ALJ merelyreferencedtheevidenceof Plaintiffs actual activitiesthat were

summarizedlater in his opinion and,withoutcitation, concludedthat Plaintiffs

owntestimonywasinconsistentwith Dr. Bhatia'sopinion. See20 C.F.R.

§ 404.1527(c)(4)("Generally, the moreconsistentan opinion is with the record as

a whole,the moreweightwewill give that opinion.").

While theCommissioneraddressesthe factorscontainedin 20 C.F.R.

§ 404.1527,which it claimssubstantiatetheALJ'sfinding on appealto this Court,

theCommissionerfails to identifyany factorsthat theALJ considered.

Specifically,theCommissionerfails to identifyanyevidencecited by the ALJ that

addressesthe lengthof Dr. Bhatia'streatment,the frequencyof his

examinations,the natureand extentof his treatmentrelationshipwith Plaintiff,
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supportof Dr. Bhatia'sopinion affordedby medicalevidence(or the lack thereof),

and specializationof thetreating physician. See20 C.F.R.§§ 404.1527(c)(2)(i)-

(ii); 404.1527(c)(3),404.1527(c)(5). In sum,withoutany indication that the ALJ

consideredthat evidence,the MagistrateJudgeproperly found theALJ's

conclusionunsubstantiated.

TheALJ did not provideanyreasonsfor theweighthegavePlaintiffs

treating doctor'sopinion,which meanstheALJ'sdecisiondenyingbenefitsdoes

not makeclear theweighttheALJ gavethetreating source'sopinion and the

reasonsfor thatweightas required pursuantto the Social Security

Administration'sown regulations. SeeWilson, 378 F.3d at 544. As Magistrate

JudgeKempaptly stated:"The otherrationalesprovidedbytheALJ do not

provideenoughsupportfor thedecisionto overcomethis articulation error." R&R

12, ECF No. 16.This error is not harmlessbecause"the agencyfailed to follow

its own proceduralregulationand the regulationwasintendedto protect

applicantslike [Plaintiff]." Wilson, 378 F.3d at 544; id. at 546 ("The ALJ'sfailure

to give"good reasons"for not crediting [the treating physician]doesnot

constituteharmlesserror, notwithstandingthedistrict court's reasoningand the

Commissioner'sargumenton appeal."). Assuch,the MagistrateJudge's

recommendationof remandis appropriateand theCourt overrulesthe

Commissioner'sobjection.
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B. ObjectionTwo

In herStatementof Errors,Plaintiff he Commissioneralsochallengedthe

ALJ's finding that Plaintiff could only dosedentarywork. MagistrateJudgeKemp

found this contentionmootashe recommendedremandingfor alternatereasons.

He alsoopinedthattheALJ's relianceon anexpert'stestimonyabout"light jobs"

(verse"sedentarywork") waslikely harmlesserrorbecausethatsameexpert

alsoidentifiedsedentaryjobsthatsomeonewith theassumedresidualfunctional

capacityof Plaintiff could perform.

As theCourtoverruledthe Commissioner'sfirst objectionandorders

remandon that issue,theCourtneednot considertheCommissioner'sobjection.

III. CONCLUSION

For the reasonsstatedabove,theCourtOVERRULESthe

Commissioner'sobjectionsandADOPTSthe R&R. TheCommissioner's

decisionis REVERSEDpursuantto Sentence4 of 42 U.S.C.§ 405(g)and

REMANDEDto theCommissionerfor furtherconsiderationof theweightto be

affordedPlaintiffs treatingphysician.

IT IS SOORDERED.

fAEL H. WATSON,JUDGE
UNITED STATESDISTRICTCOURT
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