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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
DENNISG. RICHARD,
Plaintiff,
Case No.: 2:15-cv-2647
V. JUDGE SMITH

Magistrate Judge Deavers

CALIBER HOME LOANS, INC., et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court uptme Motion for Summary Judgment (Doc. 86j
Defendand Caliber Home Loans, Inc. (“Caliber”) andOLT RPL Xl Asset HoldingsTrust
(“Volt”) and the Motion for Partial Summary Judgment (Doc. 102) of Plajriénnis Richard
Plaintiff opposed DefendastMotion (Doc. 89 and Defendans replied in suppor{Doc. 91).
Defendants opposed PlaintgfMotion (Doc. 106) and Plaintifieplied in support (Doc. 109).
The Motiors arenow ripefor review. For the following reasons, the Motions &BANTED in
part andDENIED in part.

l. BACKGROUND

This case arisegdm a mortgage obtained by Dennis Richdfelaintiff’) for a home
purchasedn 2005. (Doc. 3, Compl. aff 23) This lawsuit is Richard third lawsuit against
Caliberrelating to their servicing of his mortgage. Each of the earlier two lawsuitsertsu
settlements and dismissals of Plainsiffawsuits. Plaintiff brought sit in this case, alleging

violations of the Fair Debt Collections Practices Act (“FDCPA”), the Real ESatdement
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Procedures Act (“RESPA”), 12 U.S.C. § 26€&lseq.and the Truth in Lending A¢tTILA”) ,
15 U.S.C. 8§ 1602t seq.

The first lawsuit beveen the parties arose shortly after Caliber took over servicing of
Plaintiff's loan from CitiMortgagen March 2011 While working with CitiMortgage, Plaintiff
attemptedo obtain a Home Affordable Modification Program (“HAMR®an modification to
redwce his monthly payments. (Doc. 1, Compl{d@3). As part of his attempts to obtain the
HAMP modification, Plaintiff stopped paying his escrow and built up a deficienhisiascrow
account. Id. at §32; Doc. 102, October 2012 Statement at PAGEID# 2876 (showing $8,857.32
escrow deficiency)).Before he could complete tmequiredtrial HAMP payments, Caliber took
over the servicing of his loan and fila foreclosure action against hirfDoc. 1, Compl. &f 36;

Doc. 741, Stipulated Exsat PAGEID# D56). The parties settled the case and signed a
Mortgage Modification Agreemer{tMortgage Modification”)on September 26, 2012 Doc.
74-1, Stipulated Exs. aPAGEID# 1091-094). Following the first settlement, Plaintiff alleges
that Caliber “incorrectly gave Mr. Richard a negative escrow acco@biot. 89, Mem. Opp. at

2 (citing Doc. 849, Annual Escrow Account Disclosure Statement (“Escrow Statementhy.
First Settlement greementexplicitly states that the “[u]lnless expressly stated in the Loan
Modification Agreement, the terms of the Note and Mortgage will continue to contfobt. (
74-1,Stipulated Exs. at PAGEID#087).

The Mortgage Modificatiostated that Plainfifowed unpaid fees or advances to Caliber
of $7,197.46 as of 8/27/20121d. at PAGEID# 1091). The Mortgage Modification stated that
Plaintiff's new principal and interest payment (“P&I”) would be $919.87 and his escrow would
be $442.80 for a total monthly payment of $1362.6d. af PAGEID# 1092).There is evidence

that the agreed escrow paymeri $442.80 included payments for both the normal monthly



escrow payment and an “escrow adjustment” payment designed to repaystimg edficiency:
Furthe, there is nothing which expressly statieat Caliber release®laintiff from the liability of
paying down the “unpaid fees or advances due to Servicer of $7,197 4b.at PAGEID#
1092). The MortgageModification further states that “Borrower has been advised of the amount
needed to fully fund the T&I Escrow Account(ld. at PAGEID#1093).

On November 25, 2013, Caliber analyzed Plai#tiffiscrow account and sdmtn an
Annual Escrav Statement. (Doc. 88, 2013 AnnuaEscrow Statemept The Esadow Statement
statedthat in Septembe2012, Plaintiff hadan actual escrow balance §7102.71. (d.). The
statement also noted that Plainsffinsurance and tax billsad increased from $3633.30 to
$4030.09in the last year (Id.). The negative escrow balance and the increased tax and
insurance billecessitateboth an increased escrow payment (from $302.77 to $33&m84an
increased escrowdaustment payment (from $163.36 to $214.41).)( The Escrow Statement
informed Plaintiff that hisregular monthly payment would hacreasing from $1406.00 to
$1470.12. 1¢.).

Plaintiff sued Caliber and VOLT again in April 2014, alleging that Defatsdareached
the First Settlement Agreemeily asking for fees, charges, interest, and escrow dpdigs.
(Doc. 741, Stipulated Exs. at PAGEID#110708,111-5). The parties would eventually settle
the case, but the discussions and payments while the case was pending are inopthisint t
matter. While the case was pending, Plaintiff allegedly npagenents below $1470.12, starting

in May 2014. From May 2014until January 2015, Plaintiff paid Caliber $1255.71. (Doe. 84

! Plaintiffs 2013 Annual Escrow Statement shows a monthly escromgutyof $335.84 and the December 2014
Annual Escrow Statemeshows a payment of $333.94. (Doc-842013 Annual Escrow Statement; Doc-386
Alexis Aff. Ex. 4 at PAGEID# 2374). It is unlikely that Plaint#ffbase escrow payment would have dropped from
$442.80 to $335 in a year. Deficiencies in escrows can build up frormpayonent and fronncreases in the price
of home insurance and tax bills.



11, Checks at-8). This payment was $214.41 below the payment Caliber requestid
October, and $118.87 below the paym@dtber requested in November and Decembidl.).

Prior to theSecond Settlement Agreemdmging signed, Counsel for Caliber, attorney
Greg Follandinformed Plaintiffs counsel, Andrew Gerling on December 17, 2Qtdt “your
client did not and has notade the caect full payment for some tinfeand that Plaintiff was
past due for November and Decembg@doc. 74-1, Stipulated Exsat PAGEID#1199-200. On
December 22, 2014, Plainti#f counsel emailed Calibsrcounsel asking if Plaintiff needed to
send only $240 to get caught ufd.). Calibers counsel did not respondld.). Caliber alleges
Plaintiff needed to pay $149345n amount consisting of the full amount of the December
2014 monthly paymentand $118.87 that was short in the November payment. (De8, 86
Alexis Aff. at§27). Caliber claims that Plaintiff knew he owed $1493.45 at this time and that it
was understood that he would pay that amount he owed toward his monthly paynceras. (
1 29). In December 2014, Caliber sent ased Escrow Analysis to Plaintiff noting that he had a
shortage of $7246.551d( atEx. 4, PAGEID# 2374).

Plaintiff signed the 2nd Settlement agreement on December 17, 2014 and Catibdr si
on January 8, 2015.In the Second Settlement Agreeme@tliber and Plaintiff agreed that
Caliber would “spread the repayment of current escrow deficiency shortage oeap@aqb
sixty (60) months.” (Doc. 74Second Settlement Agreemaitl). As part of the settlement,
Caliber agreed to pay Plainti0,750 n exchange for settlement and to waive the interest and
fees thatCaliber had asked him to pa{id.). E-mails between counsel for the partesoshow
that Caliber agreed to spread the shortage over 60 monthhedbging Plaintiffs monthly

paymentto $1370 and that Plaintif attorney stated that Plaintdfjreed that he could pay that



amount. (Doc. 741, Stipulated Exs. at PAGEID# 20627). Again, neither party delineated how
that payment would be dividedld)).

A December 2014 Escrow Analysis states that Pldistifew payment will be120.77
(Doc. 863, Alexis Aff. Ex. 4 at PAGEID# 2374)The December Escrow Analysis states that
the P&l remained at $919.87, the Escroasweducedo $333.94, and Plaintiff ovdean escrow
adjustment of $1374.58(ld.). After the settlement, Plaintiff increased his payment to $1370
and eventually to $1374.58. (Doc. 84-11, Checks at 9).

In a March 16, 2015 statement, Caliber informed Plaintiff that he had a past due amount
of $2749.16, a monthly payment due of $1374.58, and unapplied funds of $1127.68. (Dpc. 84
March 2015 Mortgage Statement at PAGEID# 1839). This meant that in addition to hiymont
payment of $1374.58, Plaintiff owed $1621.48 to Defendants to become current on his mortgage.
Plaintiff alleges this is the first time Caliber informed Plaintiff that he was pastiekpte the
earlier email from Calibés counsel to Plaintif6 counsel informing Plaintiff that he made
insufficient payments for monthst is not entirely clear from where the $1621.48 figure derives
as neither party directs the Court to statements showing the building up of thatCslilmer
alleges that the past due amount had increased since December 2014 “due to fees, charges an
expensessapermitted by the terms of the Note and Mortgage.” (Do@,&dexis Aff. at 131).
On the back of the mortgage statement, it dtdteotice of Error, Requests for Information and
Qualified Written Requests (as defined in RESPA) must be sent to: PC2B&1L0, Oklahoma
City, OK 73124” (d. at PAGEID# 1840).

Regardless of whether Plaintiff actually owed $1621.48 to Caliber or whether rCalibe
properly spread out the escrow deficiency payments, the remainder of thisvedgesraround

three Qualified Written Request$‘QWR”) sent by Plaintiff to Caliber. The first two QWRs



were sent in Apriend August 2013, prior to the second lawsuit. (Doel Btipulated Exs. at
PAGEID# 1096-99). In theFirst QWR, Plaintiff asked for the following itenma accordance
with RESPA:

1. The name, address, and telephone number of the owner of the note, plus the
name of the master servicer of the note.

2. The date that the current note holder acquired the note, and from whom it was
acquired.

3. The date your company began servicing the loan.

4. A complete payment history of how payments and charges were applied,
including the amounts applied to principal, interest, escrow, and other charges.

5. The current interest rate on this loan and an accounting of any adjustments.

6. A complete copy of the loan closing documents, including a copy of the note,
mortgage, and any modifications thereof.

7 A copy of all appraisals, property inspections, and risk assessments completed
for this account.

(Id. at PAGEID# 108). TheFirst QWR also asked for “the name, address, and telephone
number of the owner of his obligation plus the master servicer of his obligation,” irdaccer
with TILA. (Id. at PAGEID# 1097).The Second QWR specifically asked for clarification of the
interest, fees, and escrow balance that would form the basis of the second. lainbudat
PAGEID# 1099).

The Third QWR was sent on April 15, 201by Plaintiff s Counsel to Calib&r Counsel.
(Id. at PAGEID# 1255-56). Prior to the sending of thénird QWR, Plaintiffs Counsel asked
Calibets counsel if Plaintifs Counsel could contact Caliber on Plaifgifbehalf. The attorneys
had the following exchange:

Gerling: “Mr. Richard has asked that | contact Caliber regarding tlegeall

missed payment. | advised him | cannot communicate with Caliber so long as it

has representation without express consent. Please advise if | may Caifitzet
directly.”



Folland: “No you can’t. Is there some reason he cannot do so?”

Gerling: “Mr. Richards efforts to communicate with Caliber only result in
frustration as evidenced by the history of litigation between the parties.”

(Id. at PAGEID#1218-19. Based on this conversation, the THRWR states‘Dear Attorney
Folland, | [Andrew Gerling] represent Denrs Richard with respect to the abenederenced
account. Pursuant to Ohio Professional Rule of Conduct 4.2, and given your refusal to consent
to allow me to contact Caliber Home Loans (“Caliber”) directly. | am senthis request
directly to you on biealf of your client.” [d. at PAGEID#1255. Plaintiff mailed this letter to
Calibers counsébk address. Id.). In the letter, Plaintiff disputes his past due amount as not
being owed and states that he made all payments timely during and since the conclirson of
second lawsuit. 14.). He also aske for the following information:

1. Identify specifically the exact month(s), and the amount(s) of the payment,
Caliber claims Mr. Richard did not submit resulting in the past due amount.

2. ldentify gecifically any and all fees, charges, and advances assessed against
this account from December 17, 2014 to the present.

3 The name, address, and telephone number of the owner of the note, plus the
name of the master servicer of the note.

4. The date thathe current note holder acquired the note and mortgage, and
from whom they were acquired.

5. The date Caliber began servicing the loan.

6. A complete payment history of how payments and charges were applied,
including the amounts applied to principal girgést, escrow, and other charges.

7. The current interest rate on this loan and an accounting of any adjustments.
8. A statement of the amount necessary to reinstate this loan.

9. A complete copy of the loan closing documents, including a copy of the note
and mortgage.

10. A copy of all appraisals, property inspections, and risk assessments completed
for this account.



11.Calibers preferred address for receiving QWRs andcestiof error,if it
differs from the address this QWR was sent to.

(Id. at PAGEID# 1255-56). As with the First QWR, Plaintiff again asked fdhe name,
address, and telephone number of the owner of their note, plus the name of the masteokervice
their note” in accordance with TILA.Id().

After Plaintiffs Third QWR, Calibersent Plaintiff four lettersdated April 21, 2015,
April 24, 2015, May 1, 2015, and May 22, 20THae first letter informed Plaintiff that he was
default and that he owed two payments of $1374.58 for March, 2015 and April 2015. (DBoc. 74
1, Stipulated Exs. at PAGEID# 1261). It stated that Plaintiff still had $1123.10 in unapplied
funds and that he needed to pay $1626.06 to cure his defaljt. Neither party explains why
Plaintiff s monthly payment is sometimes $1370 #atdr $1374.58. Despitebeing sent less
than a month after the March 16, 2015 Statement, this Caliber response notes thdtdpestif
due amount is the same as it was before, but that his unapplied funds have reduced from
$1127.68 to $1123.101d(). Neither party explainthe change in this number.

Calibers April 24, 2015letter informed Plaintiff that his loan is due for the March 1,
2015 and subsequent payments, that Caliber began servicing the loan on March 1, 2011 and that
the last payment was received on March 30, 201&4. a{ PAGEID# 1265-66). Caliberagain
told Plaintiff that his reinstatement amowrds $1626.06. I€l.). It also included an accounting
of Plaintiff s payoff quote noting that he to pay off his mortgage, he would owe $131679.83 in

principal, $2473.06 in accrued interest, $28 as a reconveyance fee, $7234.24 in escipw def

2 The myments made in January, February, and March of @@t8for $1370. (Doc.84.1, Checks at PAGEID#
1915-17). The checks written in April, May, and Jumerefor $1374.58. Ifl. at PAGEID# P18-20). Plaintiff's
own notes on the payment slips indicate his escrow payment indrbps®4.71. Id.). The checks written on
August 24, August 25, October 21, and November 25 were for $187%t 192124).



and that he had $1123.10 in unapplied fundd. at PAGEID# 1269).The May 1, 2015letter
was a past due notice which contained little new informatitth.a{PAGEID# 1272.

Caliber sent another letter on May 22, 2015, directly responding to Plaiftiird
QWR. The letter informs Plaintiff that his past due amdueflects his past due payments for
the month of March 2015 and April 2015 monthly paymenttd: gt PAGEID# 1275). Caliber
also responded to the Plaintiff's numbered requests:

1. Please refer to enclosed payment history.

2. Caliber has not accessgsic] fees, charges and advances against this acct
from December 17, 2014 to the preseitlease refer to enclosed payment
history.

3. Please refer to enclosed copy of the Adjustable Rate Note.

4. Caliber Home Loans Inc. is the current Note holder. We acquired the loan
March 1, 2011 from Citimortgage.

5. March 1, 2011.

6. Please refer to enclosed payment history.
7. Current interest rate to date 6.000%.

8. Please refer to enclosed billing statement
9. Please refer to enclosed documents.

10. Caliber has not completed property inspections and risk assessments to this
account.

11.Not applicable.

(Id. at PAGEID# 1274-75).

Plaintiff filed this lawsuit against Caliber and VOLT, alleging violations of R&SP
TILA, and the FDCPA alleging that Defendanégtions in tis case were violations of all three
federal statutes. Defendants counterclaimed for breach of contract, alleginlamtiff

breached the Second Settlement Agreerbgrdispuing amounts owed which he waived in the



Second Settlement Agreemerithe paties have now filed crossiotions for summary judgment
as to botHPlaintiff's Complaint and Defendantsbunterclaims.
. STANDARD OF REVIEW

Both Plaintiff and Defendant®ioved for summary judgment pursuant to Rule 56 of the
Federal Rules of Civil Procedair Summaryudgment is appropriataf the movant shows that
there is no genuine dispute as to any material fact and the movant is entitled tonjudgrae
matter of law. Fed. R. Civ. P. 56(a). The Cdwrpurpose in considering a summary judgment
motion is not‘to weigh the evidence and determine the truth of the mditdrto “determine
whether there is a genuine issue for triahnderson v. Liberty Lobby, Inc477 U.S. 242, 249
(1986). A genuine issue for trial exists if the Court finds a jury could return a ydrdssd on
“sufficient evidencé,in favor of the nonmoving party; evidence that iserely colorable or
“not significantly probativé,however, is not enough to defeat summary judgméhtat 249-

50.

The party seeking summary judgment shoulders the initial burden of presentouythe
with law and argument in support of its motion as well as identifying the relpeatibns of
“the pleadings, depositions, answers to interrogatories, and admissions ondtleertegth the
affidavits, if any, which it believes demonstrate the absence of a genuine issue of matefial fact.
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56). If this initial
burden is satisfied, the burden then shifts to the nonmoving party to set forth sfastgic
showing that there is a genuine issue for .trideeFed. R. Civ. P. 56(e)see also Cox v.
Kentucky Dejt of Transp. 53 F.3d 146, 150 (6th Cir. 1995) (after burden shifts, nonmovant
must”produce evidence that results in a conflict of material fact to be resolveguby)a In

considering the factual allegations and evidence presented in a motion for sugmhgangnt,

10



the Court mustafford all reasonable inferences,daconstrue the evidence in the light most
favorable to the nonmoving partylt.

That the parties have filed cresmtions for summary judgment does not alter the
Court’s standard of reviewSee Taft Broad. Co. v. United Staté29 F.2d 240, 248 (6tGir.
1991) ([T]he standards upon which the court evaluates the motions for summary judgment do
not change simply because the parties present-grogens.). Thus, in reviewing cross
motions for summary judgment, the Court must $éitaluate each matn on its own merits and
view all facts and inferences in the light most favorable to thenmowing party: Wiley v.
United States20 F.3d 222, 224 (6th Cir. 1994).

1. DISCUSSION

Defendants moved for summary judgment as to all of Plamtfhimsand their own
remainingclaims. Plaintiffs Partial Motion for Summary Judgment as$&s judgment as to his
RESPA, TILA, and FDCPA claims and as to Defendants claidefore addressing the specific
statutory claims, the Court will first address the debt that Caliber claims Plaintiff faifzy.

A. Whether Plaintiff Owed the Past Due Amount

Caliber claims the debt it informed Plaintiff he owed stems from underpaynmep014
when he chose not to make his escrow adjustment payments. The Court has meEd@sum
efforts to trace the amounts that were allegedly due from the duplicitous andoarfikmgs in
this case without successThere is no genuine issue of material fact that after Ringt
Settlement Agreement, Plaintiff still had an escrow defeand was therefore required to pay
an escrow adjustment. There is also no genuine issue of material fadathtiff Bnilaterally
decided to stop paying the amount of that adjustment in May 2014.

Although Plaintiff indicated that his short paymentsre to cover his P&l and his

escrow,Plaintiff’s decision to underpay his amount due in 2@tihot solelyincrease his or fall

11



to reduce higscrow deficiencpecause Plaintiff does not get to determine how his payments are
applied The Mortgage betvem the parties states that partial payments may be held until the
borrower makes a payment to bring the loan current, at which time, the funds are “apiied i
following order of priority: (a) interest due under the note; (b) principal due uhderak; (c)
amounts due under Section 3.” (Doc:-I74at PAGEID# 1043). Section 3 concerns the escrow.
(Id.). Essentially, the Mortgage gives Caliber the right to apply insufficiegmpats to
outstanding balances first before applying the funds to thef®&&he next payment. In this
case, wherPlaintiff underpaid by $214.41 in May 2014, then upeneinng the June 2014
paymentCaliberapplied$214.41 from the June payment to the May payment to bring the May
payment current.Then,the June paymentas $428.62 short and was held until Plaintiff paid
that balance off. Payment 3, in July 2014 provided the funds to bring the June payment current
but thenthe July paymenivas $643.23 short. As this procesenton, Plaintiffs amount due
becane greater thn just the escrow balance and his payments begin to be shostR#al. The
October payment then neede#i1286.46 from the November paymeot make his account
current.

To this day, Plaintiff still has not fully paid down the full escrow deficiency ¢xeted
prior to theFirst Settlement AgreementAccordingly, at the time of th&econd Settlement
Agreement Plaintiff had (1) an escrow deficiency that has existed since beforeFitse
Settlement Agreemeiaind has been reduced slightly by his payments in 2014; and (2) a past due
amount that exists from his short payments in 2014. The Court will address each in turn.

1. Escrow Deficiency

The parties agreed in ti&econd Settlement Agreemehat Caliber would spread the

escrow deficiency over 60 months. There is no genuine issue of material fabtstbattrred

12



Plaintiff' s belief that this amount was not spread out stems from the misunderstanding that his
short payments in 2014 onlydreased his escrow shortag€alibefs December 2014 escrow
analysis states that in Octol®#014, Plaintiffs escrow was deficient by $5153.80. The “Total
Escrow Shortage” amount wa$7246.55° Spread over sixty months, that adjustment would
cost Plaitiff $120.77 per month. The Escrow Analysis also states that Plantfular escrow
deposit at theime was $333.94 and that the adjustment was $120.77 for a total of $451.74. In
May 2015, Plaintiff paid $454.71 towards his escrafccordingly, Plantiff’s contention that
Caliber breached the Second Settlement Agreerbgntailing to spread out the escrow is
incorrect. Summary judgment in favor of DefendantS GRANTED as to any claim that Caliber
violated the FDCPAr breached the Second Settlem&gteementfor failing to spread out the
escrow shortage,

2. Past Due Payments

Next, the Court must address whether Caliber or Plaintiff have sufficiprdlen that
the amount requested in the March 2015 statemvasteither due or not due respectivelyher
Court has been unable to determine whether the figures provided by Calibeaciueiéy due
and owing at the time Caliber asked for them. First, Caliber contends that Plauveiff
$1493.45 as of December 17, 2014. The Court cannot reproduce this figure from the documents
provided at this time. Caliber alleges that Plaintiff was aware of this amourg &t he
signed theSecond Settlement Agreemdnit there is no evidence to support such an assertion.
While it is true that Calibés counsel iformed Plaintiffs counsel that Plaintiff had made short
payments, there is no evidence the figure of $1493.45 was ever communicated to Plaimtiff or hi

representatives. Further, Alexis also states that this amount increaset fdes, charges, and

% The “Total Escrow Shortage” is the sum of the expected low balance in the esmmwmt over the next year and
the Allowable Required Balance.
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expenses as permitted by the terms of the Note and the Mortgage.” (D8cAB&is Aff. at
131). This too is insufficient to show that Plaintiff actually owed the amount inignesthere
is no documentation showing that fees, charges, and expenses were chargatfts Rtaount
or when they were charged.

Next, the parties also argue that each has waived its right to question wHathiif P
owes this money. Caliber alleges that it “entered into the Second SettlemenhAgpresth the
undersanding that Mr. Richard would pay the $1493.45 he owed toward his monthly mortgage
payments.” (Doc. 8@, Alexis Aff. at 31). Plaintiff alleges that he believed that the execution
of the Second Settlement Agreemeirought his account current. Neithef these
understandings doeliefs were memorializeth the Second Settlement Agreemenitdowever,
the Court must address each patglaim of waiver. First, the Court is unable to make a finding
on Plaintiffs waiver because, as noted above, thereuisemtly insufficient proof that the
amount about which Plaintiff is now suing is actually the same amount that existetbghe
Second Settlement Agreement

Plaintiff contends theSecond Settlement Agreements a fully integrated contract,
meaningthat Caliber could notsgert that Plaintiff still owed him past due amountke Second
Settlement Agreememtoes not bar Caliber from seeking the underpayments made by Plaintiff.
In the Second Settlement Agreement, there is a “Full Agreement” clabgd notes that the
“Agreement represents the full and complete agreement of the parties, and tAgréRiment
supersedes and replaces any prior agreements, whether oral or writtethevaxception of any
applicable notes or mortgages.” (Doc. 74, Stipulated Exs. at PAGEID#39)58As Plaintiff
suggests, “the Second Settlement Agreement detailed all of the 'paligmtions under the

contract.” (Doc. 102, Pk Mot. at 14). However, this does not mean that both parties waived all

14



other claims Plaintiff asks the Court to read the merger clause as a waiver clausehisBut
contract did contain a waiver clause and Caliber waived no claims in it. (Doc. 74atetpul
Exs. at PAGEID# 1158). In fact, the merger clause specifically exéamptspplicable notes or
mortgages.” Ifl. at PAGEID# 115859). Accordingly, Caliber could continue to impose the
obligations contained in the Mortgage against Plaintiff unless otherwisdiadoly theSecond
Settlement AgreementOne such obligation would be prompt and full payment as required by
the mortgage which Defendants allege Plaintiff did not do.

Further, “[a] written integration clause is conclusive evidence that thepartended the
document to be the final and complete expression of theseagent.” ADR N. Am., L.L.C. v.
Agway, Inc. 303 F.3d 653, 658 (6th Cir. 2002). An integration clause operates as a bar from a
party later asserting that the contract contained more agreements than were incltited
writing. It is clear from the doecnents submitted by both parties that there were outstanding
issues of payment that were never agreed upon and the parties did not agreemsd the
Second Settlement Agreememas signed. There is nothing in the contract where Defendants
agree to waig Plaintiff s late payments or the fees for those late payments.

Accordingly, the CourDENIES without prejudice the Motions for Summary Judgment
on the claims which relate to the underlying past due amount, specifically the (BL626.
requested These @ims include Plaintifs FDCPA claims unde§8 1692€2)(A) and1692¢e(5),
which allege that Defendants could not seek that payment or foreclosure for uris faipay
that amountand Defendantscontractbasedclaims. Because the issue of whether the anto
due was actually owed is dispositive for a significant number of claims, the CBRIDERS
Defendants to providsufficient evidence that the underpayments in 2014 directly led to the

amount due that was sent to Plaintiff in March 20This evidence l®ould include but should

15



not be limited tp documents evidencing the existence of the debt, documents evidencing the
imposition of any fees or costs, and evidence which provides the dates offfRlashtinging
amount due. The Court now moves to theaming statutory claims.

B. FDCPA

Plaintiff claims that Caliber violated tHeDCPAIn numerous waysalleging that Caliber
employed false or misleading means to collecebt dinder 15 U.S.C. 88692¢(2) and5), and
that Caliberviolated 81692f by filing frivolous counterclaimand by seeking payments not
discussed in the Second Settlement Agreement

Most of Plaintiff's claims fall under the general umbrella dfg®2e. A 8l692e claim
requires a showingfdour elements: “(1) plaintiff must be ‘aonsumer’as defined by the Act;
(2) the ‘debt’ must arise[ ] out of transactions which aprimarily for personal, family or
household purposés(3) defendant must be ‘@ebt collector as defined by the Act; and (4)
defendant must have violat&l1692e$ prohibitions.” Wallace v. WashMut. Bank F.A., 683
F.3d 323, 326 (6th Cir. 2012). Courts viewertial violations of 81692ethrough the least
sophisticated consumer tesgionis v. Javitch, Block, Rathbone, LLE38 F. Appx 24, 28 (6th
Cir. 2007%. ““The basic purpose of the leasiphisticategconsumer standard is to ensure that the
FDCPA protects all consumers, the gullible as well as the shtewd. (quoting Clomon v.
Jackson 988 F.2d 1314, 1318 (2d Cit993)). There is no dispute thdtd first three elements
are met. Plaintiff is a consumer who took out the loan for personal purposes and Caliber is a
debt collector. The Court now addresséise fourth element of Plaintiff's remaining 8892e
and 1692f claims—whether Defendants violated those provisions.

1. Settlement Agreement

Plaintiff contends the Second Settlement Agreement was a fully integrateactontr

meaning that Caliber could not assert that Plaintiff still owed money and thus, diolate
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8§ 1692f(1). Section 1692f(1) prohibits the “collection of any amount . . . unless such amount is
expressly authorized by the agreement creating the debt or permittedv.by Rlaintiff's
argument is not well taken simply because he does not allege that the Secardesettl
Agreement was the agreement which created the debt. The payment soughtoby \Zadi
expressly authorized by the Mortgage Agreement which is the document wéatbdcthe debt.
Even if Plaintiff could show the Second Settlement Agreement “created tieadeletjuired by
8 1692f(1), the Second Settlement Agreement still does not bar Caliber from sdeking t
underpayments made by Plaintiff as discussed above in Section III.A.2.

2. Different Due Dates

Plaintiff claims that “Caliber . . violated 81692e(2)(A) by providingconflicting dates
by which Mr. Richard had to pay the erroneous amount Caliber claimed was due.” 1(Roc
Pl’s Mot. at 21). Presumably, Plaintiff is arguing that representing thaintbent was due on
two different days is a false representation of the legal status of the [defgindants argue that
the confusion in dates was due to the due date fallingegaéholiday.

The first communicationon April 21, 2015, informed Plaintiff, “[tjo cure the default,
you must pay the full amount of the default on this loan by 05/26/2015 (or if said date falls on a
Saturday, Sunday, or legal holiday, then on the first business day thereaftegc. 741,
Stipulated Exs. at PAGEID# 1261). The next letter stated, “[i]f you fail to makenent by
May 24, 2015, this [reinstatement] offer has been revoked and foreclosure proceedings
continue and a foreclosure sale may occuld: §t PAGEID# 1267).

Plaintiff cites no case law which provides the Defenddméavior is a violation of the
FDCPA. In 2015, May 2th was the SundayfdMemorial day weekend, meanidgiesday, May

26th, was the first business day of the week. Caliber argues that “[a] consurheg ol
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‘consider carefullythe contents of these communications would not be misled or conflrsed,”
the different dates.(Doc. 106, Defs Mem. Opp. at 16 (quotingrden v. Leikin Ingber &
Winters PC 643 F.3d 169, 172 (6th Cir. 20))Q1) The Court disagrees and finds that these
communications could be misleading to theastsophisticate&consumer The least
sophisticated consumer looking at these mailings would not know on which date the payment
was due. If the payment was actually due on the 24th, theslaalsisticated consumer may
believe that payment needs to be delivered by Friday, Mag,22 order to pay before May
24th. If the payment was not actually due until May 26, 2015, then Defendants’ coratiansic
were misleading in asking for payment sooner than was required. If the paynseatualy
due May 24th, then thearlier statemdrthatpayment was due on May tPaGs also misleading
because it may convince the consumemake a late payment.These kinds of procedural
missteps are why the FDCPA contains a bona fide error provision, but Defendants dgliaeot a
this was a bona fide error. Plaintiff is entitled to summary judgment on this claim.

3. Credit Reporting

Plaintiff also claims that Defendants committedolation of 81692e(5) which prohibits
debt collectors fronthredenng “to take any action that cannot legally be taken or that is not
intended to be taken. Plaintiff alleges that Defendants violated892e(5) by threatening to
repat his failure to pay to credit reporting agenamthin sixty days of his challenge to his past
due amount Plaintiff argues that “after receiving Mr. RichasdApril 15, 2015 QWR, Caliber
could not legally report any adverse information about Mr. Ritkacredit until June 14, 2015,
at the very earliest (60 days from April 15, 2015).” (Doc. 102s Rot. at 21). Plaintiff alleges
Caliber improperly threated action twice. First, in the April 21, 2015 letter to Plaintiff, Caliber

stated, “You arenotified that this default and any other legal action that may occur as a result
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thereof may be reported to one or more local &ibnal creditreporting agencies by Caliber
Home Loans, Inc.” (Doc. 74, Stipulated Exs. at PAGEID#1262). Second.eCGalay 1,
2015 past due notice stated “Late payments will be reported to the credit Bur¢blisat
PAGEID# 1272).

Under 12 C.F.R. 8024.35(i)(1), once a servicer receives a notice of ereosetvicer
may not, for 60 days, furnish adverse informatiorany consumer reporting agency regarding
any payment that is the subject of the notice of érrdPlaintiff thus alleges that Caliber
threatened to report his failure to pay to credit agencies within sixty ddke oeceipt ofthe
Third QWR. Caliberargues that the language was not threatening imminent action and thus,
neither letter violated the FDCPA. The Court agrees with Plaintiff. Cadilseatement that late
payments “will be reported to the credit bureaus,” when viewed within a letteminfpr
Plaintiff that he was late in paying could clearly confuse the-kgshisticated consumer into
believing that Caliber planned to report the late payment to the credit bureates Be0rF.R.
§1024.35(i)(1) allowed Caliber to do soPlaintiff is entitled to summary judgment on this
claim.

4. Counterclaims

Plaintiff last alleges that Defendantsing of frivolous counterclaimss a retaliatory and
abusive debt collection practice in violation o1@2f. Although 8.692f does not specifically
enunerate that frivolous court filings could be considered abusive, Plamtdbrrect that the
examples in 8§692f are explicitly norexhaustive. Neither party provides any case similar to
Plaintiff s claim. The Sixth Circuit has considered similar issare$ found that “een when
viewed from the perspective of an unsophisticated consumer, the filing of -&@atlebtion

lawsuit without the immediate means of proving the debt does not have the natueguenice
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of harassing, abusing, or oppressing a @egbtHarvey v. Great Seneca Fin. Corg53 F.3d
324, 33631 (6th Cir. 2006). Thédarvey court also found that[&]ny attempt to collect a
defaulted debt will be unwanted by a debtor, but employing the court system in thbegag a
by Harvey cannot be said to be an abusive tactic under the FDA&Aemphasis in original).
AlthoughHarveyconsidered claims underl®92d, the Court finds that the counterclaims in this
case were not abusive because they were not frivolous or completely unwarrantact, thisf
Court has already confirmed the Magistrate Jigliading “that it was objectively reasonable
for Defendants to assert their counterclaims at the time of their pleddiipc. 108, June 14,
2017 Order at 2 (quoting Doc. 94, April 24, 20Réport and Rec. at 5)). Accordingly,
Defendants Motion for Summary Judgment as to PlaingffFDCPA claim regarding
Defendantscounterclaimss GRANTED.

C. RESPA

Plaintiff alleges that Defendants violated RESPA by failing to respond fthivd QWR
in a timely and adequate manner. He alleges that Calilbesponse was late and failed to
mention the name, address, and telephone number of his pateer and that it did not identify
the name of the master servicer of the note. Defendants argue tinatr Qad not have to
respond to th@hird QWR because it was sent to the wrong address, and that even if Caliber did
have to respond, the@alibers response was adequate to satisfy RESPA.

RESPAIs a remedial statute designet insure that consumers throughout the Nation
are provided with greater and more timely information on the nature atslatdbe settlement
process and are protected from unnecessarily high settlement charges caresg¢airbpbusive
practices that have developed in some areétseofountry.” 12 U.S.C. 8601. Upon receipt of
a QWR, a servicer must acknowledgeceipt of the correspondence within 5 dagsd respond

within 30 days by makingappropriate corrections to the borro¥geraccount or, after
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investigation, provisthg a written explanation includinga statement of reasons the servicer
believes the account is corrédr any other information requested by the borrowk2. U.S.C.
882605(e)(1)(A), (e)(2). “[T]cstate a viable claim under RESPA, a plaintiff must showtthat
sent a correspondence which met the requirements of a QWR, that the serviceo fihitesdy
respond, and that this failure caused plaintiff actual danfag#sstes v. Saxon Mortg. Servs.,
Inc., No. 2:1100059, 2014 WL 1847806, at *5 (M.D. Tenn. May 8, 2014) (citidjiams v.
Wells Fargo Bank, N.A560 F. App’x 233, 241 (5th Cir. 2004)

The first requirement for Plainti§ RESPA claim is that he can prove he seQWR to
Defendants. A QWR must be a written request that identifies the boercand “includes a
statement of the reasons for the beliefthat the account is in error or provides sufficient detail
to the servicer regarding other information sought by the borrower.” 12 U.2605%e)(1)(B).
The Department of Housing and Urban Development promulg&edulation X to implement
RESPA and the Consumer Financial Protection Bureau adopted Regulation X when it took over
the consumer protection function under RESPA. Regulaignovides that “[a] servicer may,
by written notice provided to a borrower, establish an address that a borrostarse to request
information in accordance with the procedures in this section.” 12 C.FIB2436. The
Second and Tenth Circuits haveth held that “Regulation Xs grant of authority to servicers to
designate an exclusive address is a permissible construction of REBRAhus [flailure to
send the [request] to the designated addresdoes not trigger the servi¢srduties undr
RESPA:” Roth v. CitiMortgage In¢.756 F.3d 178, 18B2 (2d Cir. 2014) (quotingerneike v.
CitiMortgage, Inc, 708 F.3d 1141, 11489 (10th Cir. 2013)). At least two other courts have
held that sending a letter to a serviseattorney is insufficiet to trigger a servicés duty to

respond. Stein v. Ndt City Bank No. CIV. 091995, 2010 WL 5559528, at *5 (D. Minn. Nov.
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22, 2010)R&R adoptedsub nom Stein v. Chase Home Fin., LL8o. CIV. 091995, 2011 WL
70710 (D. Minn. Jan. 7, 2011), aff 662 F.3d 976 (8th Cir. 2011Bally v. Homeside Lending,
Inc., No. 02 C 5799, 2005 WL 2250856, at *3 (N.D. lll. Sept. 8, 2005).

Defendants allege that they designated a specific address for the receipt af IQWR
accordance witliRegulation X. Plaintiff does not dispute that Caliber dgsmted an address in
its March2015 mortgage statemeiind insteadirgues that strict enforcement of Regulation X
in this case essentially strips Plaintiff of his ability to use an attorney. \Howhe Ohio Rules
of Professional Conduct considsuchsituatiors in the comments to Rule 4.2. Although it is
true that Plaintiffs attorney could not contact Caliber as it knew Caliber was represented in this
matterand Plaintiffs attorney did not haveermission the comments make clear that Rule 4.2
does not bar “a lawyer. .from advising a client concerning a communication that the client is
legally entitled to make.” Rules of Prof. Conduct 4.2, cmtClient to client communication is
a communication a client is legally entitled to make. In fact, Plaintiffs attorney did not cite
inability to use counsel when the partéiscussed this specific mailing. Instead, he stated that
“Mr. Richard s efforts to communicate with Caliber only result in frustration adeended by the
history of litigation between the parties.(Doc. 741, Stipulated Exs. at PAGEID# 1-8890.
Despite Follants suggestion that Plaintiff contact Caliber directly, Gerling mailed the purported
QWR to Folland. The Court agrees with the Selcand Tenth circuits that Plaintiff failure to
mail the QWR to the correct address forecloses his RESPA cldiafendants Motion
regarding Plaintifs RESPA claim iSRANTED.

D. TILA

Plaintiff' s TILA claim is brought only against VOLT because “TILA exgsly exempts
servicers from liability unless the servicer was also a creditor or a ¢tediBsignee.’'Marais v.

Chase Home Fin. LLC736 F.3d 711, 719 (6th Cir. 2013). Plaintiff alleges that liability should
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be found against VOLT because its servicer, Caliber, failed to provide oblig&detation and
that “[ejven technical or minor violations of TILA impose liability on the lender.” (Doc. 102,
Pl’s Mot. at 24 (citingVeeden v. Auto Workers Credit Union, Jido. 973073, 173 F.3d 857,
1999 WL 191430, at *46th Cir. March 19, 1999))). VOLT argues that it provided the
statutorily obligated information when it provided Plaintiff with the name of th&t holding
Plaintiff's mortgage, VOLTS counsek phone number and address, and by repegbeolyding
“the name of the Trust and Caliberaddress and phone number.” (Doc. 86, D&fst. at 18
(citing Doc. 863, Alexis Aff. at Exs. 12 and }p Caliber also argues that the response to
Plaintiff identified its own address and phone number as the contact information Toushe

TILA requires that upon “[u]pon written request by the obligor, the servicer toalide
the obligor, to the best knowledge of the servicer, with the name, address, phdrtelaumber
of the owner of the obligation or the master servicer of the obligation.” 15 U.362.18f)(2).
The Sixth Circuit has been exceedingly clear that “TILA is a remedial statute anefotk,
should be given a broad, liberal construction in favor of the consunBagala v. PNC Bdg
Ohio, Nat. Ass'n163 F.3d 948, 950 (6th Cir. 1998), as amended (Mar. 26, 1999).

Plaintiff s QWR clearly requestetthe name, address, and telephone number of the
owner of their note, plus the name of the master servicer of their note” in acconddmcd_A.
(Doc. 744 Stipulated Exs. at PAGEID# 1266 There is no question that Caliberesponse
identified the name of the owner of the not€alibers notification of default to Richard stated
that the default notice was sent “on behalf of Volt R®IAsset Holdings Trust. ..” (Id. at Ex.

16, PAGEID# 2417).Calibers document explicitly stad that it was a response to thaird
QWR does not mention VOLT. (Doc. -34 Stipulated Exs. at PAGEID# 127#5). Plaintiff

argues that these are insufficient to satisfy TILA because the letters deendically state that
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the owner of the loan is VOLT. Plaintiff points to no case law or portion of TILA neguihe
response to be so explicit and the Court finds that no such requirement exists. tuteeostg
requires that the servicer “provide.the name . .of the owner of the obligation.” 15 U.S.C.
8§1641(f)(2). The Court also agrees wiistice v. Ocwen Loan Servicjingo. 2:13CV-165,
2015 WL 235738, at *14 (S.D. Ohio Jan. 16, 2015) (Sargus) Bgldingthat identification of
the owner as a trust is sufficient to state the owner of the trust, even isglunses does not
specifically state that the trust is the owner.

Defendants next argue that providing the address and contact information for both
Caliber and VOLTs counsel was sufficient to satisfy Plainsffequets. Defendants argue that
its QWR response in June 2013 sufficiently provided Plaintiff with the information regues
and that it did not need to provide the nevormation as Plaintiff was well aware Caliber
serviced the loan. Alternatively, Defendants argue that the proper contact inforroat
Caliber was Defendaritounsels information. The Court finds no support for either of
Defendantsarguments. As Alexis readily admits, loans in the mortgage industry cagechan
owners quickly. (Doc. 82, Alexis Dep. at 74). TILA does not require that Plaintiff be
uninformed in order to be allowed to request information or that the servicer should phavide
bestcontact information. TILA requires thindersprovide the address and telephone number
of the owner of the note. 15 U.S.C1&41(f)(2). Regardless of whether thmpercontact
information was Defendaritg€ounsel or CaliberTILA requires the namena address of the
owner, not the contact information of a note ovseurrogatesassignees, or agentsAs in
Justice whether Plaintiff had knowledge of VOLS address and phone numiserelevant to the

damages calculations in this case, not whether VOLT complied with TOustice 2015 WL
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235738 at *15. Accordingly, the CouRENIES in part Defendants Motion as to the TILA
claim andGRANTS in part Plaintiff’s Motion as to liability only.
V. CONCLUSION

Based on the foregoingpth Plaintiffs andDefendantsMotions for Summary Judgment
areGRANTED in part andDENIED in part as noted. Defendants shall provttle additional
evidence of the amount due as noted in Section IllIl#.2ctober 30, 2017. In addition,
Defendants shall also provide cdltions and evidence of their damages in this case. Plaintiff
shall reply to Defendants’ filing and provide evidence and calculations of his darbgge
November 30, 2017. Defendants will then have unfilecember 14, 2017 to respond. In the
interim, if the parties wish to mediate the case, theguldcontact Judge Smith’s chambexs
(614) 719-322@0 arrange for a mediation date.

IT 1SSO ORDERED.

/sl George C. Smith

GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT
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	I. BACKGROUND
	1. The name, address, and telephone number of the owner of the note, plus the name of the master servicer of the note.
	2. The date that the current note holder acquired the note, and from whom it was acquired.
	3. The date your company began servicing the loan.
	4. A complete payment history of how payments and charges were applied, including the amounts applied to principal, interest, escrow, and other charges.
	5. The current interest rate on this loan and an accounting of any adjustments.
	6.  A complete copy of the loan closing documents, including a copy of the note, mortgage, and any modifications thereof.
	7 A copy of all appraisals, property inspections, and risk assessments completed for this account.
	Gerling: “Mr. Richard has asked that I contact Caliber regarding the alleged missed payment.  I advised him I cannot communicate with Caliber so long as it has representation without express consent.  Please advise if I may contact Caliber directly.”
	Folland: “No you can’t.  Is there some reason he cannot do so?”
	Gerling: “Mr. Richard’s efforts to communicate with Caliber only result in frustration as evidenced by the history of litigation between the parties.”
	1. Identify specifically the exact month(s), and the amount(s) of the payment, Caliber claims Mr. Richard did not submit resulting in the past due amount.
	2. Identify specifically any and all fees, charges, and advances assessed against this account from December 17, 2014 to the present.
	3 The name, address, and telephone number of the owner of the note, plus the name of the master servicer of the note.
	4. The date that the current note holder acquired the note and mortgage, and from whom they were acquired.
	5. The date Caliber began servicing the loan.
	6. A complete payment history of how payments and charges were applied, including the amounts applied to principal, interest, escrow, and other charges.
	7. The current interest rate on this loan and an accounting of any adjustments.
	8. A statement of the amount necessary to reinstate this loan.
	9. A complete copy of the loan closing documents, including a copy of the note and mortgage.
	10. A copy of all appraisals, property inspections, and risk assessments completed for this account.
	11. Caliber’s preferred address for receiving QWRs and notices of error, if it differs from the address this QWR was sent to.
	1. Please refer to enclosed payment history.
	2. Caliber has not accessed [sic] fees, charges and advances against this acct from December 17, 2014 to the present.  Please refer to enclosed payment history.
	3. Please refer to enclosed copy of the Adjustable Rate Note.
	4. Caliber Home Loans Inc. is the current Note holder.  We acquired the loan March 1, 2011 from Citimortgage.
	5. March 1, 2011.
	6. Please refer to enclosed payment history.
	7. Current interest rate to date 6.000%.
	8. Please refer to enclosed billing statement
	9. Please refer to enclosed documents.
	10. Caliber has not completed property inspections and risk assessments to this account.
	11. Not applicable.
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