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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BANK OF NEW YORK MELLON,
Case No. 2:15-CV-02662
Appellant,
JUDGE ALGENON L. MARBLEY
V.

RICHARD L. WOLFE, et al.,
Appellees.

OPINION & ORDER

This matter is before the Court on Appell&aink of New York Mellon’s (“the Bank”)
appeal from an order of the Bankruptcy Coi2oc. 1.) Appellees Richard L. Wolfe and Helen
E. Wolfe (“the Debtors” or “the Wolfes”) va moved to dismiss the appeal for lack of
jurisdiction on the ground #t the Bankruptcy Court dinot issue a final appealable order. (Doc.
9.) Both parties have also filed motionsite &dditional briefing on the issue of jurisdiction.
(Docs. 2, 8.) The Cou@RANTS the Bank’s Motion for Leave to Filastanter a Reply (Doc.

2) and the Debtors’ Motion for Leave to Filestanter a Supplemental Memorandum in
Opposition. (Doc. 8.) The Cowagrees with the Debtors ththe Bankruptcy Court’s order was
not a final appealable order. rither, the Court declines to exercise its jurisdiction to hear an
interlocutory appeal under 28 UGS.8 158(a)(3). Therefore, tiebtors’ Motion to Dismiss is
GRANTED.

. BACKGROUND

This case arises from a dispute over a padgeal property in Lancaster, Ohio (“the
Property”). On October 26, 2006, William Joseph Casey executed a promissory note in the

amount of $186,400.00 in favor obGntrywide Home Loans, In€:Countrywide”) and also
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executed a mortgage granting MERS, as mgegaand nominee to Countrywide, a security
interest in the property. é@hkruptcy Court Record on Appl, Doc. 4-19 at 267-285.) The
mortgage was assigned to the Bank of New York Mellon in July 20#0at(286-87.) The
mortgage was apparently never recorded. at 73-74.)

In November 2007, the Wolfes found the Pmtyp@abandoned and have resided there ever
since. (Doc. 4-27 at 2.) According to the Wolfégy have paid real estate taxes, maintained
homeowner insurance, and made improvemertset®roperty since thdyegan living there in
2007. (d.) On July 20, 2010, the Bank filed a deatary judgment action in the Fairfield
County Court of Common Pleas against the \&&lCasey, and the Starkey Family Revocable
Living Trust, seeking a judicialetermination of the rights andl@ations of the parties to the
Property. (Doc. 4-19 at 5-35.) On Decembgr 2010, the Court of @amon Pleas held that
title to the Property was vested with Casey #rad the Bank was the assignee of the unrecorded
mortgage and thus had an equitable lien on the Propédyat (74-75.) The trial court also
specifically declared that the Wolfes “have ngdkor equitable interesin the Property. I¢.)

The Wolfes did not appeal tteal court's December 21, 2010 fifadgment entry. Instead, on
March 7, 2011, Casey executed a quitclaim deed to the WoBesDéc. 4-21 at 10.)

Thereafter, on March 30, 2011ethVolfes filed a motion for relief from judgment with
the Court of Common Pleas. time motion, the Wolfes sougtdlief under Rule 60(B)(4) and
(5), arguing that they held title to the Prageand had made improreents to the Property;
therefore, they held a “legal” interest in theoperty and equitablelief from judgment was
appropriate. (Doc. 4-21 at 4-80Qn May 23, 2011, the trial court denied the Wolfes’ motion for
relief. (d.) The Wolfes appealed the denial of thmwmtion to the Ohio Court of Appeals for the

Fifth District, and the gpeals court affirmed the trial court’s decisiond. @t 9-13.)



On July 5, 2012, the Bank filed a foreclosaction in the Fairfild County Court of
Common Pleas against Casey, thelfd& and others. (Doc. 4-198@-83.) The court granted
the Bank a judgment entry and decree of foreclosutkat(265.) The Wolfes appealed and the
Ohio Fifth District Court of Appealsflrmed, finding that tle Debtors were nditona fide
purchasers and that their arguments opposing fisert were barred by rpglicata because the
validity of the mortgage was fully litigated beden the parties in the 2010 declaratory judgment
action. (Doc. 4-21 at 14-23.)

Next, the Wolfes filed an action against B&nk in this Court, challenging the Bank’s
interest in the Property.S¢e Wolfe v. The Bank of New York Mellon, No. 14-cv-366.) This
Court denied the Debtors’ motion for a temgogrrestraining order and ultimately dismissed
their claim against the Bank on the ground thadas barred by res judicata. (No. 14-cv-366,
Docs. 20, 30.) Shortly thereaftéine Debtors filed a petition und€hapter 13 in the Bankruptcy
Court. (Chapter 13 Voluntary #@n, Doc. 4-1.) They subsequently filed a Chapter 13 Plan
(Doc. 4-3) and the Bank objecteddonfirmation of the Plan. (Dod-5.) In its objection, the
Bank stated that it was a “secured credit@tduse “[a]t the time diling, Debtors were
indebted to Countrywide Home Logrnc. by virtue of an Intesé Only Adjustable Rate Note
and Mortgage . . . on certain rgmbperty,” and Countrywide subguently assigned its rights in
the mortgage to the Bankld(at 1, 2.) On September 2014, the Bank withdrew its
objection, stating no reason foetwithdrawal but again idefying itself as a “secured
creditor.” (Doc. 4-8.) Th8ank now explains that it hadalzed that the objection was
improper because its right to payment was from Casey, the mortgage holder, not from the

Debtors and, therefore, it was nadecured creditor of the Debtorsse¢ Doc. 4-29 at 7.)



On the same day it withdrew its objection, the Bank filed a mdtiorelief from the
automatic stay under 11 U.S.C382(d)(1) on the ground that the state court had determined that
the Debtors had no interest in the Propertytaatithe Bank, as the assignee of a mortgage
encumbering the property, was entitled to foreclose. (Doc. 4-9 at 1-2.) The Bankruptcy Court
denied the motion, without prejudice, due to deficies in the Bank’s filing. (Doc. 4-10.) On
September 30, 2014, the Bankruptcy Court confitfthe Debtors’ Chapter 13 Plan. (Doc. 4-
12.) Shortly thereafter, the Bank filed a secomation for relief from stay (Doc. 4-13.) and a
motion for sanctions against the Debtors (Dot43and the Bankruptcyddirt held a hearing.
The Bankruptcy Court ordered supplementalflimieon the questions of: (1) whether the Bank
was bound by the confirmed Chapi&r plan; (2) whethethe Debtors have a legal or equitable
interest in the property because they angassession of a recorded deed and/or based on
improvements made and taxes paid during thetupancy; and (3yhether an adversary
proceeding should be commenced under Federald®@ankruptcy Procedure 7001(2), (7), and
(9). (Doc. 4-22.)

The Bankruptcy Court issued its Order Relyag Motion for Relief from Stay on June
19, 2015. (Doc. 4-27.) First,@Bankruptcy Court determingilat the Bank was a creditor
because it held a claim against the Debtors that “aoee time of or befe the order for relief
(bankruptcy filing).” (d. at 3 (quoting 11 U.S.C. § 101(10)j{A The Bankruptcy Court further
found that the parties were bound by the prior statet rulings, which held that the Bank had a
$186,400.00 equitable lien on the Property, undetaitmes and conditions of the unrecorded
mortgage of October 26, 2006, and that beford#mkruptcy filing, the Debtors had no legal or
equitable interest in the Propertytitould impede foreclosureld(at 4-5.) The Bankruptcy

Court rejected the Debtors’ argument that thepBrty should vest in them free of the Bank’s



equitable lien but nevertheless fouhdt the Debtors held interssh the Property subject to the
Bank’s equitable lien because faveclosure sale had occurradd Debtors had paid taxes,
maintained insurance, and made improvements to the Proplettat 6.) Finally, the
Bankruptcy Court turned to thesue of whether there wereffstient bases to lift the stay,
stating:

All this leads to the presequandary of what to do witlhe muddle, in which both

parties come to the table equally victead by their own action or inaction. For the

Debtors’ part, they just happened uporf@mandoned” home, obtained not one but two

recorded quitclaim deeds, and then live tHereeight years without paying a dime to the

[Bank]. Even after multiple rulings addressed their interests, Debtors still file a

bankruptcy plan designed tosteéhe property in them, viibut any provision for paying

or otherwise addressing [tiBank’s] equitable lien.

On the flipside, [the Bank] somehow failsrexcord the original deeds and mortgage

dating back to 2006, and inexplicably loses theudieents. To top it off, [the Bank] then

waits three years after the Debtors move inéohtbme to file suit in state court. Next,
when the Debtors reach the bankruptcy tdthre Bank] strangely files and then
withdraws its confirmation objection.

To both parties, addressing before this €gaur relative interestgp front and prior to

confirmation, was the correct path all failed to pursue. As a direct consequence, the

Court stitched together thelllmving measures to bringraeasure of clarity and most

importantly closure.
(Id. at 7.)

The Bankruptcy Court then ordered the Debtorfile an itemized statement “of real
estate taxes and insurance premiums gadlimprovements made to the home since
occupancy.” Id.) The Bankruptcy Court stated thatesfconsideration abbjections it would
issue a separate judgment order in favahefDebtors under the Ohio Occupying Claimant
statute, Ohio Revised Code 8§ 5303.08, and thaBami would then be “granted leave to upload
an order lifting the stay to compléfidly the foreclosure process.'Id( at 7-8.) As an alternative

to receiving the reimbursement for their cotitg, Bankruptcy Court gnted Debtors leave to

file one amended plan, accompanied by a si¢mea commitment to finance the home at the



bankruptcy appraisal value of $191,000.0@. &t 8.) The Bankruptcy Court would then rule on
the amended plan, including any objections, thwet the Bank would be “granted leave to
upload an order lifting thstay to complete fully the foreclosure processd.)(Finally, if the
Debtors failed to elect either option by J@l, 2015, the Bank would be “granted leave to
upload an order lifting thetay to complete fully the foreclosure processd.)(

The Bank filed a Motion for Leave topheal the Bankruptcy Court’s June 19, 2015
Order (Doc. 4-29) and also filed\tice of Appeal in this Coutt.(Doc. 1.)

. JURISDICTION

As a preliminary matter, the Bank moves for leave tofiseanter a reply in support of
its motion for leave to appégDoc. 2) and the Debtors move for leave toifilganter a
supplemental memorandum in opposition to the Baniotion for leave to appeal. (Doc. 8.)
Neither motion is opposed, and for good cause shown the GBAINT S both motions.

A. Final Order Under 28 U.S.C. § 158(a)(1)

Under 28 U.S.C. § 158(a), a district cours harisdiction to heaappeals “from final
judgments, orders, and decrees” of the bankrupiaytc 28 U.S.C. § 158f(1). The district
court also has jurisdiction to hesppeals from interlocutory ordeasits discretion. 28 U.S.C. §

158(a)(3). The Bank argues that the Bankruptoyr€Cs order was finalrad, in the alternative,

1 When the finality of a bankruptayourt order is uncertain, apgellant should file both a notice
of appeal in the district court and a motion lEave to appeal in the bankruptcy court, even
though only the district court cagmant the relief requested&ee In re City of Desert Hot Springs,
339 F.3d 782, 787 (9th Cir. 2003). The Bank did so.

% The Bank’s motion to file a reply in support of its motion for le@vappeal addresses
Debtors’ argument, put forih their Response to the Bask¥otion for Leave to Appeal

(Bankr. Doc. 68), which argued that the NoticeAppeal from the Bankruptcy Court Order was
untimely. The Bank insists that the Notice was timely because the deadline to appeal fell on a
federal holiday and the Notice was filed on tin& business day after that holiday, which
comports with the filing requirements of the Bankruptcy Rufée Fed. R. Bankr. P.
9006(a)(1)(C). The Debtors have now concededttigaappeal was timely filed. (Doc. 8 at 3.)
Therefore, the timeliness of th@peal is no longer an issuddre the Court. (Doc. 8 at 3.)
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that even if it was not final the Court shouleeroise jurisdiction over thinterlocutory appeal.
The Debtors disage on both points.

The Sixth Circuit has held that the firtglrequirement is considered “in a more
pragmatic and less techniaafy in bankruptcy cases thanother situations.’In re Cottrell,
876 F.2d 540, 541-42 (6th Cir. 1989) (quotinge Amatex Corp., 755 F.2d 1034, 1039 (3d Cir.
1985)). In the bankruptcy context, the conadtnality “should be viewed functionally.’ld. at
541 (quotingn re Amatex Corp., 755 F.2d at 1039). This relaxed standard is appropriate
because:

Bankruptcy cases frequently involve peatted proceedings with many parties

participating. To avoid the waste of timedaresources that might result from reviewing

discrete portions of the action only after a plan of reorgtaizé approved, courts have

permitted appellate review of orders that in other contexts might be considered

interlocutory.
Inre Dow Corning Corp., 86 F.3d 482, 488 (6th Cir. 1996) (quotifdH. Robins Co. v. Piccinin,
788 F.2d 994, 1009 (4th Cir. 1986)). Accordingf a bankruptcy court order “finally
dispose[s] of discrete disputedthin the larger case,” inay be appealed immediatelyid.
(quotingln re Saco Local Dev. Corp., 711 F.2d 441, 444 (1st Cir. 1983)). The bankruptcy
court’s order “need not resolve all the issues in the proceeditogt it must finally dispose of
all the issues pertaining to a discrdigpute within the larger proceedingV/Cl Sesl, Inc. v.
Wilmington Trust Co., 338 B.R. 1, 8 (N.D. Ohio 2005) (quotihgre Perry, 391 F.3d 282, 285
(1st Cir. 2004)). The Seventh Circuit has charasd this relaxed standard as follows: “Where
an order terminates a discrete dispute thatfdsuhe bankruptcy, woullle a stand-alone suit by

or against the trustee, the order Wil considered final and appealabléni’re Rimsat, Ltd., 212

F.3d 1039, 1044 (7th Cir. 2000).



The Debtors agree with the Bank that Bak’s motion for relief from the automatic
stay was a discrete dispute befthe Bankruptcy Court. (Dot3 at 3.) They take issue,
however, with the Bank’sontention that the ordeesolved that discrete disputeld()

The Bank argues that although the Bankruptour€s order did not resolve all of the
issues between the Bank and Debtors, it ddgabke of two discrete disputes: first, the
Bankruptcy Court determined that the Bank tsraditor” of Debtors and is thus bound by their
Chapter 13 Plan; and second, the Bankruptcy Guld that the Bank’s mortgage was not
superior to the Debtors’ intesein the Property, which the Bankerprets as a determination
that it was not entitled tonconditional relief from the sta. (Doc. 12 at 4-5.)

This Court finds that the Bankruptcy Cosrorder did not contemplate disposing of a
discrete dispute. The ordeid out three options for hothe Debtors could proceed, and it
indicated the relief that would grant depending on the mpt Debtors selected, but the
Bankruptcy Court did not actualfyrant relief in the order.Sée Doc. 4-27 at 7-8.) The order
required further action to be takby the parties, and thutscannot be consided a final order.
The Court finds persuasive the reasonintnd®e Saco Local Development Corp., a First Circuit
case where a bankruptcy court had determinechthegditor was entitled to priority payment of
an employee group health insurance plahl F.2d at 442. The bankruptcy court had not,
however, determined how much of theditor's $106,000 claim would receive priority
treatment.ld. at 443. After an exhaustive reviewthe history of bankruptcy appellate
jurisdiction, the First Cingit found that the bankruptcy courtisder was final, concluding that:

[A]s long as an order allowg a claim or priority effdove settles the amount due the

creditor, the order is ‘final’ even if the cihaior priority may be reduced by other claims

or priorities. An order thagxpressly conditions one claion priority on another is no
less final. It does not introduce an elementrméertainty or contdion to an order where

none would otherwise would exigtmerely recognizethe legal and praical realities of
bankruptcy proceedings.



Id. at 448. InSaco, the court found it logicahat placing conditions oncaim or priority does
not render an order non-final because “[a]lm@shout exception, the amount that any one
creditor ultimately receives in bankruptcy depeiod the result of litigadn by other creditors,
regardless of whether the or@gglowing the creditor’s claimx@ressly conditions the award on
the outcome of the disputesld. at 447-48. The conditions tBankruptcy Court included in its
order are different in kind from those at issu&ano because the priorityetermination in Saco
rested almost entirely on the outcome of litigati®tween the trustee and third parties, rather
than further litigatbn involving the partic@r creditor in the discrete disputBeeid. at 446 (“In
short, the order does not leave toart with only ministerial steps to determine the exact
amount of the priority, but it ag@ars to leave [the creditor] witiothing more to do than await
the outcome of third-party litig@in.” ). Here, the Bankruptogourt’s order does not leave the
Bank “with nothing more to do”; instead, therikawas granted the ability to object to the
Debtors’ amended plan or to their claimed edpl@anterests in the Prepy. Indeed, it has done
so, and the Bankruptcy Court has set a trial datthe matter of the Debtors’ Election and
Itemized List as it Relates to the Ordegarding Motion for Relief from StaySge Bankr. Doc.
85.)

A recent Supreme Court case, while nogdily on point, sheds light on the concept of
“proceedings” within a bankruptcy case and bossthis Court’s conclusion that the Bankruptcy
Court’s order was not final. 1Bullard v. Blue Hills Bank, the Supreme Court dismissed for lack
of jurisdiction a debtor’s appeal of a bankruptowrt order denying confiration of the debtor’s
proposed repayment plan. 135 S. Ct. 1686, 1690 (2015). The Court determined that the order
was not final because the debtor remed free to propose another plda. at 1694.

Importantly, the Court defined the relevappaalable “proceeding” as “the process of



attempting to arrive at an agwed plan that would allow the blruptcy to move forward. This

is so, first and foremost, because only plan confirmation—or case dismissal—alters the status
quo and fixes the rights and oldigpns of the parties.1d. at 1692. The Court further reasoned,

in support of its decision that tldenial of confirmation was not anfil order, that, with regard to
the obligations of the partieSDenial of confirmation with leavéo amend . . . changes little.

The automatic stay persists. The partrggits and obligations remain unsettledd. at 1693.

Albeit under a slightly different pcedural posture than the dainof a plan confirmation, the

Bank and the Debtors’ rights and obligeis remain similarly unsettled here.

The case law on which the Bank reliessloet help its cause. The Bank citese Sun
Valley Foods Co., in which the Sixth Circuit held that bankruptcy court order lifting the
automatic stay was final. 801 F.2d 186, 189 ®ith 1986). Although th Sixth Circuit cited
approvingly to a Ninth Circuit decision thatlti¢hat “decisions of the bankruptcy courts
granting or denying relief from the automatic stay . . . dreal decisions reviewable by this
court,”id. at 190 (quotindgn re Kemble, 776 F.2d 802, 805 (9th Cir. 1985)) (emphasis added),
the Bankruptcy Court’s order here does not clearly grant or deny relief from the stay and,
therefore, does not dispose of the stay ordethd®ait merely lays out the remedies it plans to
grant to the parties based on certilditional actions by the parties.

The Bank fares no better in its relianceMoran v. Official Committee of Administrative
Claimants, No. 05-cv-2285, 2006 WL 3253128 (N.D. Ohio\N 8, 2006). There, a district court
held that an appeal of afdauptcy court’s standing orderddnot “conclusively determine
substantive rights” anthhus was not finalld. at *2 (quotingln re Delta Servs. Indus., 782 F.2d
1267, 1270 (5th Cir. 1986)). Specifically, the stagdorder merely allowed one of the creditors

to pursue litigation against the officerstbé debtor in the district courtd. Therefore, the

10



district court found that “no discrete disputg¢djdeen decided” because the standing order was
only “a preliminary step in some phase of the lvaptcy proceeding and does not directly affect
the disposition of the estate’s assetil” (Quotingln re Delta Servs. Indus., 782 F.2d at 1270).
The Bank’s argument that its substantive rigi®se conclusively determined because the
Bankruptcy Court deemed it a crexdtits unavailing, because the determination of creditor status
is more akin to a “preliminary step” in the peacling. Given the conditiohaature of the relief
and the ongoing nature of the proceedingdetermine the actual amount the Bank owed the
Debtors, the Court finds that the order did catclusively determine the Bank’s substantive
rights. The Court lacks jurisdictidn hear the appeal under 28 U.S.@58(a)(1).
B. Interlocutory Order Under 28 U.S.C. § 158(a)(3)

Under 28 U.S.C. 8§ 158(a)(3), district courtydaiscretion to revieva non-final order of
a bankruptcy court. Because 8 158(a)(3) doeprtide criteria to guida court’s discretion,
federal courts have adopted the standard articufatadterlocutory appeals from district courts
to courts of appeal under 28 U.S.C. § 1292(b), namely:

(1) the question involved is one of law; (Bg question is contliing; (3) there is

substantial ground for difference of opiniospecting the correctness of the bankruptcy

court’s decision; and (4) an immediate eglwould materially advance the ultimate

termination of the litigation.
Wicheff v. Baumgart, 215 B.R. 839, 844 (6th Cir. BAP 1998) (citiWgols v. Citizens Banking
Co., 984 F.2d 168, 170 (6th Cir. 1993)). The Debio not contest the presence of the third
factor but argue that the issae appeal is not one of conllirng law and that an immediate
appeal would not advance the ultimate termameof the litigation. (Doc. 8-1 at 8-11.)

The appellant bears the burden of estabigleixceptional circumstances that justify a

departure from the normal coursepostponing review until aftemtry of a final judgment.

Coopers & Lybrand v. Livesay, 437 U.S. 463, 475 (1978). “[Dlibts regarding appealability
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should be resolved in favor of finding thaetimterlocutory order is not appealabléJhited
Satesv. Sone, 53 F.3d 141, 143-44 (6th Cir. 199§uptation marks and citation omitted)
(alterations omitted)see also United States Trustee v. PHM Credit Corp., 99 B.R. 762, 767
(E.D. Mich. 1989) (noting that thdistrict court “should exercidés] discretion sparingly, since
interlocutory bankruptcy appeals shouldtbe exception, rather than the rule”).

The Bank argues that that the following issaescontrolling quesins of law: (1)
whether the Bank holds a “claim” and is, theref a “creditor” bound by the Debtors’ Plan; and
(2) whether the Debtors are el to reimbursement of treanount they paid in taxes,
insurance, and improvements to the Properteu®hio Revised Code § 5303.08. (Doc. 4-29 at
12.) The Debtors urge the Court to find thatcontrolling issue daw is presented here,
because the Bankruptcy Court’s finding thatBamk was a creditor did not ultimately control
the outcome of the litigation, pding out that the order contemp@dteventually lifting the stay,
which was the Bank’s desired result. (Doc. 8-2.atTherefore, thegontend, the issue of
whether the Bank was a creditor cannot twestdered controllingSecond, the Bankruptcy
Court has not yet found what amouhfny, the Debtors are entitl¢o receive from the Bank to
compensate them for what they have $pentaxes and improvements to the Properfid. at
10.) Finally, the Debtors urge the Court tewithe conditions set lipe Bankruptcy Court as
akin to an order partially demg summary judgment due to the mmese of factual disputes that
must go to trial. 1@d.)

A “pure” or “abstract” question of law of thgpe envisioned in § 1292) is one that is
“suitable for determination by an appé#laourt without a trial record.inre Gray, 447 B.R.

524, 534 (E.D. Mich. 2011) (quotirghrenholzv. Bd. of Trs. of Univ. of Ill., 219 F.3d 674, 677

3 As noted above, the Bankruptcy Court has dutesl a trial in April 2016 to determine this
guestion. $ee Bankr. Doc. 85.)
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(7th Cir. 2000)). Further, “[dEgal issue is controlling if it could materially affect the outcome
of the case.”In re City of Memphis, 293 F.3d 345, 351 (6th Cir. 2002%g also In re Watson,
309 B.R. 652, 659 (1st Cir. BABO04) (“A question of lawantrols the outcome of the
underlying case if no alternate theory existsubich the party could succeed.”). The Court
agrees with the Debtors that the question predemteappeal is not a controlling issue of law.
The question of whether the Baiska creditor does not contrithe disposition of the stay
motion. And although the Bank is correct that sedwination by this Cotithat the Bank owes
no reimbursement payment to Debtors for the taxes and other payments they have made would
be controlling, a determinatidhat the Bank does owe reimbursement to the Debtors would not,
because the amount of such damages is a mixediguef law and fact, to be determined by the
Bankruptcy Court and not appropriate for giegving court to decle at this stage.
An immediate appeal is also unlikely to ma&b#ly advance the ultimate termination of
the litigation. The Bank contends that adearon the merits would not affect any other
substantive or procedural issue in the broddekruptcy case and, therefore, could proceed
separately while the other mattémghe bankruptcy case proceeddwe (Doc. 4-29 at 17.) This
characterization of the proceedirigsnaccurate. It makes little sense to grant an appeal on an
issue that could be more efficiently resolvedhia bankruptcy court. As the Sixth Circuit noted
in Cardwell v. Chesapeake & Ohio Railway Co., in explaining the rationale for the general rule
against interlocutory appeals:
The granting of an interlocutory appeali present case would not “materially advance
the ultimate termination of éhlitigation.” Many months wuld be required before the
case would be reached for argument on the coadelsicket of this courlf we grant the
appeal and then should affirm the order @f dstrict court . . the case then would be
remanded to the district court for trial onmterits. On the other hand, it would appear
that only a few days would be required for gyjtrial and final dispasion of the case in

the district court. This procedure, whiclowd avoid a piecemeal appeal, is preferable
except in the extraordinaryge of case contemplated §y1292(b).
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504 F.2d 444, 446 (6th Cir. 1974). Here, the procegett determine for what costs, if any, the
Bank must reimburse the Debtors can be resadwxgaditiously in the Bankruptcy Court, at
which point an appeal could follow. Such gwence of events woull/oid the approach of
piecemeal appeals thatdsfavored under 8§ 1292(b).

Moreover, as the Debtors point out, the Baak sought sanctions against the Debtors in
the form of a bar against future bankruptcy fisregrting as a stay on the foreclosure sale of the
Property, and although the Bankruptcy Court inéidahat it would ultimately enter such an
order, it has not yet done so. (Doc. 8-1 at 1Q-BHuch an order could ultimately lead to a
separate appeal by the Debtofherefore, a delay of the ageintil the Bankruptcy Court has
definitively resolved the dispute between theBand the Debtors would avoid the risk of
piecemeal appeals that could result both ftbenBankruptcy Court’s eventual order of
reimbursement of costs to the Debtors and a fiatesanctions order again®ebtors. For these
reasons, the Court declines to htas interlocutory appeal ar@RANT S the Debtors’ Motion
to Dismiss.

[11.  CONCLUSION

For the foregoing reasons, the C@@RANTS Bank of New York Mellon’s Motion for
Leave to Fildnstanter a Reply (Doc. 2) and the Delos’ Motion for Leave to Filénstanter a
Supplemental Memorandum in Opposition. (D&¢. The Debtors’ Motion to Dismiss is
GRANTED. (Doc. 9.) This case BISMISSED. The clerk is directed to enter Judgment for
the Debtors.

IT 1SSO ORDERED.

g/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: March 8, 2016
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