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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TWEEN BRANDSINVESTMENT, LLC, Case No. 2:15-cv-2663
Judge Gregory L. Frost
Plaintiff, Magistrate Judge Elizabeth P. Deavers
2

BLUESTAR ALLIANCE, LLC, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court for consaten of Plaintiff TweerBrands Investment,
LLC’s (“Tween”) motion for preliminary injnction (ECF No. 2), Tween’s supplemental
memorandum in support of its motion for preliminary injunction (ECF No. 45), Defendant
Bluestar Alliance, LLC’s (“Blustar”) response in opposition@E No. 53), and Tween'’s reply
memorandum (ECF No. 55). The Court also @srs Tween’s motion to strike response in
opposition to motion (ECF No. 56) and Bluestar'spanse in opposition (ECF No. 72). For the
reasons that follow, the ColENIES the motions.

l. BACKGROUND

The issues in this case at the preliminajynction stage are simple and narrow. Tween
asserts that a preliminary injunction is necesgarywo reasons: (1) to prevent Defendants from
using a copyrighted photograph featuring fivésgivearing Tween'’s Justice-brand designs, and
(2) to prevent Defendants from using a daisyglesinat Tween created while it was a licensee of
the Limited Too brand. The issue with respto the photograph is whether Defendants’

voluntary cessation of its use negalaveen’s claim of irreparablejury. The issue with respect
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to the daisy design is whether Tween can shdikelihood of success on the merits on the issue
of whether it owns a valid copyright in the sanfée facts related to these issues are as follows.
This case involves the intellectual property associated with the brand “Limited Too,”
which is a brand for girls approximately save fourteen years @ge (an age known as
“tween”). The Limited Too brand (according to Plaintiff) was developed and originally
marketed by the Limited Inc. women’s clothingaiegroup and/or its affiliates (collectively,
“the Limited”). In 1999, the Limited licensdbe Limited Too intellectal property to Tween’s
predecessor (for ease of reference, Tween apadtiecessors are collectively referred to as
“Tween”). The license agreement between Twewhthe Limited is referred to as the “License
Agreement.”
One of the trademarks that the Limited lised to Tween is the Limited Too logo design,

shown below:

LiMiTeD®%To0

The Limited registered this mark on May 4, 1999. This mark is listed on Schedule A of the
License Agreement as one of the “Licensed Praggrthat Tween was authorized to use. (ECF
No. 54-1, at PAGEID # 1022 (listing mankimber 3813, “Limited Too and Design”).)

In 2005, as a licensee of the Limited Too brand, Tween developed and used a daisy

design (the “Daisy”). The Daisy is copied below:



Tween registered the Daisy with the Unitedt& Copyright Officeln the registration,
Tween listed itself as the owner of the Daisy. eéw did not indicate in éregistration that the
Daisy was derived from any other source.

By 2009, Tween was operating 500-plus Limdiieoo stores pursuant to its license
agreement with the Limited. That ye@ween renamed its stores “Justice.”

The License Agreement terminated in January of 2015. On July 20, 2015, Defendant
Bluestar Alliance, LLC (“Bluestar) announced titdtad purchased the Limited Too intellectual
property from the Limited. On its website, Bétiar displayed the Daisas well as a photograph
depicting five tween-aged moddthe “Photograph”), among other information and images.

Tween sued Bluestar on July 28, 2015 ahebed that the Photogph depicts Justice
models wearing Justice-brand clothing. Tweao alleged that Bluestar’s use of the Daisy
constitutes copyright infringement.

It subsequently became known that Bluebtat obtained the Photograph as part of a
slide deck that Defendant The Beanstalk Graulyg; (“Beanstalk”) provided to Bluestar in
connection with its acquisition t¢fie Limited Too intellectual propegrt Bluestar indicated to the
Court that it believed it had purchased the Photages part of that acaiiion. All parties now
agree that the Photograph belobgdween and depicts Justimodels and Justice clothing
designs-

Prior to receiving Tween’s complaint, Bluashad included the Photograph in branding
materials and in a style guide sent to potetitahsees. Bluestar astethat less than ten

licensees received these materials.

! Tween asserts that Bluestar useeision of the Photograghat it found online aftenaving received the slide
deck from Beanstalk. Eventilue, this fact has no bearing on the issues before the Court.
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Bluestar removed the Photograph from its vitehisnmediately aftereceiving notice of
Tween’s complaint. Bluestar also preparete® branding materials amdnew style guide that
does not contain the Photograiuestar “sent those reviseadaterials to all LIMITED TOO
licensees.” (ECF No. 54-1, at PAGEID # 961In)sending the revisanaterials, Bluestar
instructed the licensees “to destroy the pviensions of those documents and to confirm by
email that they had done so.ld( Bluestar confirmed th&ach licensee did so. Finally,
Bluestar “advised all LIMITED TOO licenseesttike extra steps to ensure that no JUSTICE
designs were copied for use with LIMITED T3yoods, and asked each licensee to confirm in
writing that they understood the partance of this request.1d() Bluestar states that it does
“not plan to use the Photo or the Designs deplitherein in any way gog forward, and that is
why we have instructedll licensees to destroy all copiesmoéterials disseminated by Bluestar
that included the Photo.”ld.) There is no evidence before tBeurt that Bluestar currently is
using the Photograph in any way.

Bluestar does, however, intend to continsag and displaying the Daisy. Bluestar's
position is that the Daisy is deative of the flower in the Limted Too logo and that, pursuant to
the License Agreement, Tween does not owrritites to derivative work such as the Daisy.

Tween responds that it owns the Daisy suipport of its position, Tween denies the
similarly between the Daisy and the flowetl Limited Too logo, arguing that “the only
similarly between the Daisy Design and the desigment of the Limited Too design mark is
that both have five petals.” (ECF No. 55P&GEID # 1061.) Tween refers to the Limited Too
daisy as “plain” in comparison teithighly stylized Daisy design.”ld. at PAGEID # 1062.)
Tween also argues that, despigeplain language to the contrary, the License Agreement was

not intended to prevent Tween from using daesiderived from the Limited Too trademark.



Tween concludes that “the parties only intentiedivative’ to apply to the LIMITED portion of
the licensed marks” (rather thémthe Limited Too marks)(ECF No. 55, at PAGEID # 1067.)

The Court held an evidentiary hearingTomeen’s motion for preliminary injunction on
November 10, 2015. During that hearing, Tweeasspnted its Assistant Vice President of
Marketing, Robyn Litner, as a witeg Ms. Litner testified thaubstantial time and energy went
into planning and executing the photo shoat firoduced the PhotogtapAccording to Ms.
Litner, the Photograph conveys a particuland(aarefully craftedinessage about Tween’s
brand. Ms. Litner testified that she faligry upon seeing thénBtograph displayed on
Bluestar’'s webpage because doing so portrayedriage and the designs depicted therein as
Limited Too designs, when, in fact, they werstiie designs. Ms. Litner did not have any
evidence that Bluestar currgnis using the Photograph.

Regarding the Daisy, Ms. Litner testified titas a different shape and design than the
daisy in the Limited Too logo. Ms. Litner testifl that Tween’s Daisy isore fun, stylish, and
young than the Limited Too daisy. Ms. Litréid not create the Daisy nor does she know who
created it. After being showrumerous photographs of Limitd@o merchandise that feature
the Daisy (whether on the merchandise itself, @htding tags associated with the products, and
on the product labels in close proximity te thimited Too logo), Ms. Litner acknowledged that
Tween used the Daisy in connection with ited Too products during the time it licensed the
Limited Too brand. Ms. Litner stified that, after the Licengggreement terminated, Tween has
used the Daisy on a Justice-brand perfume, &ubtiend shower gel, and a Justice-brand lotion
product. Tween did not provide photograph®ther evidence of those products.

Tween did not present any atioinal withesses at the oraldreng. There is no evidence

before the Court of Bluestartontinued use of the Photograph.



Bluestar presented its own witness, oarfder Ralph Gindi, at éhoral hearing. Mr.

Gindi testified that Bluestar “manages” brarysfirst purchasing the intellectual property
associated with a brand. Bluestar then idiestiicensees that can produce products under the
brand, sends trend books to those licensees witls®lig idea of the brand’s direction, and gets
licensees to commit to producingt@@n products that, togethergate a cohesive product line.
Bluestar must approve the specific products ¢aah licensee intends to produce. Bluestar
eventually ensures that a colwesproduct line is created.

The trend books (also called “brand booksih@ain images that Bluestar believes to
depict current trends in the relevant mark€hese books sometimes include photographs of
competitors’ products. Mr. Gindi testified thtae purpose of the books is not to encourage
licensees to copy the products degictherein, but rather to givedinsees an idea of the type of
products, trends, and the relevant mafkethe brand Bluestar is managing.

Mr. Gindi testified that Blustar received the Photograpbrr Beanstalk, which acted as
a broker in the sale of the Limited Too intelleadtproperty. Bluestdrelieved it had purchased
the Photograph as part of thiatellectual property. Mr. Gindi testified that Bluestar displayed
the Photograph on its website for a few daysréntoved it within a day of receiving notice of
this lawsuit. Mr. Gindi furthetestified that it usethe Photograph in brand books that it sent to
potential licensees of the Limited Too brarMdr. Gindi stated thathe brand books were
intended to provide an overview ofthimited Too brand for licensees.

Mr. Gindi testified that, aftereceiving notice of this lawsit, Bluestar contacted the
licensees to whom it had senéthrand books. Bluestar informed those licensees not to infringe
on Justice’s intellectual propertluestar then created newabd books that do not contain the

Photograph and sent those books to the licensestg)cting the licenseds destroy the old



brand books. Mr. Gindi testifiedahBluestar currently is not g the Photograph in any way.
Mr. Gindi further testified thaBluestar must approve all products submitted by licensees and
that, if a licensee presented a product that copied any of the Justice designs depicted in the
Photograph, Bluestar would napprove that product.

Mr. Gindi also testified about the Daidgsign. According tdr. Gindi, Bluestar
believes it purchased the Daisy in connectiath the Limited Too intellectual property. Mr.
Gindi considers the Daisy to be integrathe Limited Too logo. According to Mr. Gindi,
Bluestar intends to continue using the Daisgannection with its management of the Limited
Too logo.

No other witnesses testified at the drahring. The Court will consider the parties’
arguments regarding Tween’s motion for a preliminary injunction below.

. ANALYSIS

A. Standard of Review

To determine whether a preliminary injunctisrwarranted, the Court must consider the
following factors: (1) whether Tween has daematrated a strong likbood of success on the
merits, (2) whether Tween will s@ff irreparable injury in the absence of equitable relief, (3)
whether an injunction will causeilgstantial harm to othg, and (4) whether the public interest is
best served by granting the injunctioBee Cooey v. Stricklan889 F.3d 210, 218 (6th Cir.
2009) (citingWorkman v. Bredesed86 F.3d 896, 905 (6th Cir. 2007))These factors are not
prerequisites that must be met, but are inkatied considerations that must be balanced
together.” Id. (quotingMich. Coal. of Radioactive MateridJsers, Inc. v. Griepentro®45 F.2d
150, 153 (6th Cir. 1991)). The Court “is not reqdito make specific findings concerning each

of the four factors used in determining a raotfor preliminary injunction if fewer factors are



determinative of the issueNat'| Hockey League Players’ Ass’n v. Plymouth Whalers Hockey
Club, 325 F.3d 712, 717 (6th Cir. 2003). Although allif factors potentiallgre relevant to the
Court’s analysis, “equity has traditionally reqaifsome showing of] irreparable harm before an
interlocutory injunction may be issuedFriendship Materials, Incv. Michigan Brick, Ing 679
F.2d 100, 102—-03 (6th Cir. 1982) (“[T]his court hagereheld that a preliminary injunction may
be granted without any showingatithe plaintiff would suffer irreparable injuwithout such
relief.”).

The Court is mindful that ] preliminary injunction isn extraordinary remedy which
should be granted only if the movant carriesaniser burden of provinthat the circumstances
clearly demand it.”"Overstreet v. LexingteRayette Urban Cty.Gov,305 F.3d 566, 573 (6th
Cir. 2002). For the reasons set forth below, Twiaéa to meet its burden with respect to either
the Photograph or the Daisy.

B. The Photograph

Tween fails to meet its burden in demoasirg that it will suffer irreparable injury
absent an injunction with resgt to the Photograph. There simply is no evidence before the
Court that Tween is likely to suffer injury asesult of Bluestar’s futurase of the Photograph.

Tween does not suggest thauBstar currently is usingehPhotograph. In response to
Bluestar’'s evidence that it cesdisplaying the Photograph ive website immediately after
receiving this lawsuit and thatsent revised brand books to litsensees instructing them to
destroy the copy containing the Photograplieen offers the following arguments.

First, Tween argues that Bluestar cannatrbsted to cease using the Photograph in the
future. Tween asserts that Bluestar “attempt[edijde the scope of its infringement” such that

it lacks credibility. (ECF No. 55, at PAGEWD1069.) The Court, however, does not share



Tween'’s cynical view of the evidence in this casbe use of the Photograph in a trend book to
potential licensees—many of which, Mr. Gindsti@ed, contain competitors’ photographs to
illustrate trends in the market—does not suggettadCourt that Bluestdattempt[ed] to hide

the scope of its infringement.” The Court similaidyls to see the relevance in any evidence that
Bluestar received the Photograpbm Beanstalk but found a clearggrsion of the same online.
As such, even if Tween were correct thatéguest for preliminary injunction is not mooted”
“[w]here it is unclear whether a party has ceaaédhfringing activity,” (ECF No. 55, at

PAGEID # 1069), that proposition of law does apply to the facts of this case.

Second, Tween argues that Bluestar’s actiomssimucting licensee® terminate prior
copies of the trend guide andrtot infringe on Justice’s intellectual property are insufficient to
stop future infringement. Tweetates that Bluestar's emaiitsits licensees were ambiguous.
Tween further states that Bktar waited almost a month befcsending its licensees revised
copies of the trend book and instructingehsees to destroyelprior version.

The Court rejects this interpretation of th@dence. The fadhat it took Bluestar
twenty-six days to create new brand books, seadhtto licensees, and instruct licensees to
destroy the old copy does not esistbla likelihood of future harmAnd even if Bluestar’s initial
email was ambiguous, there is no ambiguity irsitssequent instructidhat licensees cease
using the prior version of the brand book and oasly the revised versi that does not contain
the Photograph. Such arsiruction negates any likblbod of future harm.

Finally, Tween argues that there is no medrarin place to prevent Bluestar’s licensees
from arguing that they believed they had tlgintito copy Tween'’s designs depicted in the
Photograph. This argument is not persuasivengBleestar’s instructions to its licensees and

Mr. Gindi’s testimony that Blueat must approve every desigmtlis submitted for production.



The Court has no reason to discredit Mr. Ginti'stimony that Bluestavould not approve of a
design that copied éhJustice designs the Photograph.

In summary, Tween fails to meet its burdeml@monstrating that will suffer irreparable
harm absent an injunction. The Court finds thgor to be dispde in this case Cf.

Friendship Materials, Inc679 F.2d at 102—03. Regardlessvbkther Tween is likely to
succeed on the merits of its claim that Bluesthinged its copyright, there simply is no
evidence before the Court of past or futdeenages caused by such infringement.

The public interest factors similarly do reatl Tween'’s position. Tween argues that
there is no harm in entering an injunction whilean injunction is not entered, then Bluestar
will consider itself free to continue to infringe(ECF No. 45, at PAGEID # 429.) But Bluestar
has acknowledged that it does not own the rightee Photograph and has shown no signs of a
desire or “freedom” to continue infringing oretsame. Tween also asserts that an injunction
serves the public interest besaut will limit customer confusn, but there is no evidence that
the Photograph has or will cause any “confgsiproducts to enter the marketplace. The
weakness of Tween’s argumentstbase points suggests that evtethoes not believe that a
preliminary injunction is warranted on this issughe Court agrees and declines to award such
an extraordinary remedy.

C. The Daisy

Tween fails to meet its burden in demongtigathat it is entitledo an injunction with
respect to the Daisy. Although thésue presents a closer d¢akn the Photograph, there exist
too many factual questions at tipigint to conclude that Bluestaihould be preliminary enjoined

from using the Daisy.
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1. Likelihood of Success on the Merits

To establish a likelihood of saess on the merits of itegyright infringement claim,
Tween must establish two elents: “(1) ownership of a \id copyright; and (2) copying
constituent elements of the work tlaae original wihout authorization.”Kessler v. Hrivhak
No. 3:11-cv-35, 2011 WL 2144599, at *4 (S.D. OMay 31, 2011). The fact that a copyright
owner registered and received a copyrigiprisma facieevidence of the copyright’s validity.
Seel7 U.S.C. 8 410(c). The opposing pahgwever, can rebut that eviden&ee, e.g., Hi—
Tech Video Productions, Ine. Capital Cities/ABC, In¢g58 F.3d 1093, 1095 (6th Cir. 1995);
Jedson Eng’g, Inc. v. Spirit Const. Servs.,,I7@0 F. Supp. 2d 904, 913 (S.D. Ohio 2010).

Here, Tween argues that itsiBacopyright is valid becaest registered the same.
Bluestar argues that the Daisy is derivativéhefdaisy in the Limited Too logo, the copyright of
which Tween never owned. Bluestar argueshaten’s copyright rgistration is invalid
because Tween did not disclose to the UniteceSt@bpyright Office (at the time it registered
the Daisy) that the desigmas derived from any source.

Pursuantto 17 U.S.C. § 106(2), a copyrigivher has the exclusgwight to “prepare
derivative works based upon the copyrighted wankto authorize the same. Derivative works
are those “based upon one or more preexistingswbrk7 U.S.C. § 101. “A work consisting of
editorial revisions, annotationsaébrations, or other modificatiomgich, as a whole, represent
an original work of authorship, is a ‘derivative work.1d.

Case law in which courts adjudicated thsuie of whether a work is “derivative” of a
preexisting work is sparse. Factors relevanhi® determination includerhether the designs are
“substantially similar,’'Kohus v. Mario] 328 F.3d 848, 858 (6th Cir. 2003), whether there exists

evidence of independent creatigeg, e.g., Taylor Corp. v. Four Seasons Greetings NoC
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01-1293, 2003 WL 23527789, at *6 (D. Minn. Dec. 2203), the relationship between the
designer and the owner of the preexisting wedg, e.g., Kessler v. Hrivhako. 3:11-cv-35,
2011 WL 2144599, at *4-5 (S.D. Ohio May 31, 20Hh)d whether the designer was instructed
to base his or her degi on the preexisting workge, e.g., Garner v. Sawgrass Mills Ltd. P’ship
No. 3-94-307, 1994 WL 829978, at *8 (D. Mirbec. 22, 1994), among other factors.

If a design is derivative of a @iexisting work, the designer mulisclose that fact to the
United States Copyright Officat the time of registrationSee, e.g., id Courts have invalidated
copyright registrations in which eétregistrant failed to disclo$leat the design was derivative of
a preexisting work See id Stated differently, “[tjhe knowg failure to advise the Copyright
Office of facts which might have occasioned &cé&pn of the applicatn constitute reason for
holding the registration invalid and thus incalpatf supporting an infringement action.”
Cannon Grp., Inc. v. Better Bags, In250 F. Supp. 2d 893, 898 (S.D. Ohio 2003) (qudings
Berrie & Co. v. Jerry Elsner Cp482 F.Supp. 980, 988 (S.D.N.Y. 1980)). “[l]n general, failure
to disclose that the registered work is dative of an earlier, undegtihg work should occasion
rejection of the registration certificate only iktklaimant was for some reason ineligible to
register the derivative work.Td. (quoting Melville B. Nimmer & David Nimmer, Nimmer on
Copyright 8 7.20(B) (2002)).

The first issue for the Court is whether haisy is derivative of the Limited Too logo.
Tween offers only a common sense argument tleaDHisy is not derivative of the Limited Too
logo because the two designs do not look alikeieen asserts that the Daisy is “highly
stylized,” (ECF No. 55, at&GEID # 1062), while the Limited Too logo is plain. Tween does

not offer any evidence about the pres¢hat led to the Daisy’s creation.
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There exist too many gaps in the evidencetie Court to accept Tween’s argument.
For one thing, the Court disagrees with Tweeat the Daisy design so different from the
daisy in the Limited Too logo th#te former clearly is not deridgrom the latter. The designs
share many similarities. Absent any evidence attmiprocess used aneating the Daisy, there
is not enough evidence before the Court to katecthat Tween has established a high likelihood
of success on this issue.

Tween argues that such a finding is withcahsequence because there is no evidence
that it intended to deoee the Copyright Office at the timad registration. But circumstantial
evidence again creates too maagttial questions on this issu€he evidence could support a
finding that Tween knew of the Limited Too logad of the obvious similarities between the
Limited Too logo and the Daisy #te time it filed its registration ith the Copyright Office. It
is undisputed that Tween did not notify thep@right Office of the Limited Too logo. And
although Tween cites cases statingt an “innocent misstatement, a clerical error” cannot
invalidate a copyright, (ECF& 55, at PAGEID # 1064), it pradés no evidence that any such
omission was inadvertent in this case.

The parties do not substantively discuss $iseie of whether the Copyright Office would
have rejected Tween’s regist@tihad it known of the derivative natuof the work. Due to the
holes in the evidence and the arguments, thet€Cannot conclude thdiween has established a
high likelihood of success ondhissue of validity.

Other factual questions exigtgarding the remaining arguments the parties raise on this
issue. Bluestar argues that Tween is not entitledpreliminary injunction because it agreed not
to use derivations of the Limited Too’s iléetual property after the License Agreement

terminated. Bluestar offers the follawg language from the License Agreement: “Upon
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termination of this Agreement . . . the parégsee that Licensor may by notice to Licensee
require Licensee and its Subsidiaries to ceasey the Licensed Properties or any derivation
thereof in any form . . ..” (ECF No. 53-4,RAGEID # 894.) The term “Licensed Properties”
includes the registered Limited Too trademaBiee id at PAGEID # 905.

Assumingarguendathat this language requires Tweercease using the Daisy, it is
unclear to the Court how that fact necessstatéinding that Tween no longer owns the Daisy
and/or that Bluestar owns tsame. Bluestar carefully words its arguments to suggest that
entering a preliminary injunction would be ‘@dds” with Tween'’s rights under the License
Agreement.SeeECF No. 54, at PAGEID # 952. Bluesthves not, however, explain the legal
basis for its argument that the languagthanLicense Agreement precludes Tween from
preventing other parties from using the derivations it created.

Tween does not directly address this issinstead, Tween argues that the License
Agreement should not be interpreéteonsistently with its plain fguage. Tween argues that the
parties to the License Agreement did not intenprezlude Tween from gy derivations of the
Limited Too’s intellectual property, despite the fHwt that the License Agreement specifically
defines the term “Licensed Works” to inclutthe Limited Too logo and design. Tween asserts
that “the parties only intended ‘derivative’ apply to the LIMITED portion of the licensed
marks.” (ECF No. 55, at PAGEID # 1067.) umpgort of this argument, Tween points to other
provisions of the License Agreement and toiagic evidence regarding the Limited’s conduct
in enforcing this and similar agreements.

Because Tween makes these arguments in its reply brief, Bluestar did not have the
opportunity to respond. There has not, toGloairt's knowledge, been any expedited discovery

on the issue of the parsieintent in drafting the License Agreement.
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Even if the cited language in the Licensaégment is relevant the ultimate issue of
whether Tween owns a valid copyright in thadyait would be premature at this point to
conclude that Tween has established a higlilied of success on the merits. There exist too
many factual questions that preclude the Court from making any determination about Tween’s
likelihood of success on this claim.

2. Irreparable Injury and the BEblic Interest Factors

The remaining factors further support the Cauctnclusion that Tween fails to meet its
burden in establishing the nefed a preliminary injunction. Téundisputed evidence suggests
that Tween used the Daisy design extensirelyonnection with branding and marketing
products it sold under the Limited Too nanfdthough Tween’s corporate representative
testified, on cross examinationatiTween has used the DaisyJustice-brand shower gels and
lotions, this testimony was the only evidenc&afeen’s post-License Agreement use of the
Daisy. Tween did not present any evidence ¢basumers associate the Daisy with Justice (as
opposed to with Limited Too) or that it has mauhy effort to form this association in the
marketplace.

Tween fails to satisfy its burden in demtyating that monetary recovery would be
inadequate if it prevails in this litigation. Ben argues that Bluestar’s use of the Daisy would
interfere with “the goodwill associated withalitiff's successful designs,” (ECF No. 45, at
PAGEID # 429), but there is no evidence that Tween currently profits from the goodwill
association between the Daisy and the folyd@ensed Limited Too brand. There is no
evidence of a goodwill assiation between the Daisy and Tween'’s Justice brand. The cases
Tween cites, therefore, are tiliguishable from this case. Tween does not offer any meaningful

argument on this issue its briefs.
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Tween similarly fails to convince the Codtintt the public inteis factors support its
position with respect to the Daisy. Althougle tBourt acknowledges the differences between
copyright law and trademark law, there existsregfutable overlap between the two in this case.
Issuing an injunction would pvent Bluestar—the current oer of the Limited Too brand—
from using an image that has long been assmtiatth the Limited Too brand, while potentially
suggesting that Tween can use the same imagenimection with its dectly-competitive Justice
brand. Prematurely issuing an injunction withbaving all the facts and arguments before the
Court would create an unnecessask of confusion betweenerbrands. The Court therefore
cannot conclude that the pubinterest factors suppioa preliminary injunction in this case.

D. Tween’'s Motion to Strike Response in Opposition to Motion

As a final matter, the Court addresses Tweardsion to strike Rgh Gindi’'s declaration
in Bluestar's memorandum opposition to Tween’s motion for preliminary injunction. (ECF
No. 56.) Tween argues that it did not héive opportunity to quesin Mr. Gindi because
Bluestar failed to present him as a Ruleb3(®) witness during expited discovery. Tween
further argues that the witness Bluestarvided, co-founder Joseph Gabbay, lacked knowledge
on some of the topics on which Tween souglpiegiited discovery. Finally, Tween argues that
Mr. Gindi lacked personal knowleddor some of the representatidressmade in his declaration.
Tween’s arguments are not well taken. Twhkad the opportunity to cross examine Mr.
Gindi during the oral hearing ats motion for preliminary injunction, so any harm caused by the
failure to present Mr. Gindi as B¢star's Rule 30(b)(6) witnessnsot. The Court also agrees
with Bluestar that Tween waived its right to atijeo the declaration after it moved to admit the

declaration as evidenckiring the November 1@015 oral hearing.
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Regarding the lack of personal knowledge géw cites examples such as Mr. Gindi's
statement that Tween was able to stop theraatic forwarding of website traffic between
www.limitedtoo.com and www.shopjustice.com. Naf¢he examples Tween cites are relevant
to this Opinion and Order. Because the Couatnare that it need not accept conclusions of law
set forth in affidavits, it declines torgte Mr. Gindi's decération on this ground.

Tween’s argument that the Rule 30(b)(6) defion was improper similarly fails. Tween
argues that Bluestar was obligdtto prepare Mr. Gabbay on the matters on which Mr. Gindi had
knowledge. Even if true, however, this argumetess persuasive in the context of expedited
discovery in which Bluestar hdldree days to produce its deponeBtuestar elected to produce
the co-founder of the company, Mr. Gabbay, who had been involved in prior discussions with the
Court and with Tween’s counsel. The fact thtit Gabbay was “[n]ot a hundred percent sure”
of certain answers, (ECFAN62, at PAGEID # 1232)—none of which are relevant to this
Opinion and Order—is not a compelling reasostttke Mr. Gindi’s delaration. The Court
accordingly denies Tween’s request.

[11.  CONCLUSION

For the foregoing reasons, the CADENIES Tween’s motion to strike (ECF No. 56)
andDENIES Tween’s motion for a preliminary injution (ECF No. 2). Regarding Tween’s
pending motion to dismiss for failure to stateairol the Court notes @t Bluestar's amended
counterclaims moot Tweenfgst such motion (ECF Nal9). The Court therefolel RECTS
the Clerk to terminate this motion (ECF Ni&) from the Court’s pending motions list.

IT 1SSO ORDERED.
/s Gregory L. Frost

GREGORY L. FROST
UNITED STATESDISTRICT JUDGE
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